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COMMON  LAW   REPORTS, 

OF  CABBfl   ABOUXD   AND   DXTX&MINBD   III 

THE  COUBTS  OF 

QDEEN'S   BENCH,   COMMON   PLEAS,    EXCHEQUER, 

AND 

COURT  OF   CRIMINAL  APPEAL. 


BURNS  V.  CLEABY.*  M.  T.  1852. 

Queen*  t  Bench 
(Queen's  Bench,)  .  ^AwTT" 

SciBX  Facias,  on  a  judgment  of  Easter  Term  1850,  recovered  bj  To  a  aeire 

the  plaintiff  against  the  defendant  on  a  plea  of  confession,  for  the  a  judgment, 

sum  of  £120  and  costs.    The  writ  was  in  the  ordinary  form,  pray-  ^^^oea&I 

ing  execution  against  the  defendant  for  the  debt  and  damages,  defendult 

according  to  the  form  of  the  recovery.  ST^  hlld* 

to  the  scire  facias^  the  defendant  pleaded  that,  after  the  rendi-  been  itrocd 
•^  '  *^  ^  by  the  plain- 

taon  and  recovery  of  the  said  judgment,  and  whilst  the  said  judgment  tiff  on  foot  of 

the  judgment 
was  in  full  force,  and  before  the  commencement  of  this  action,  the  in  the  eei.  fa, 

mentioned, 
said  plaintiff,  for  obtaining  satisfaction  of  and  upon  said  judgment,  under  which 

and  of  the  said  debt,  sued  and  prosecuted  out  of  the  said  Court  a  had  been  ar- 

tapioM  ad  satis/aeiendum  against  the  said  defendant,  directed  to  the  ihen  aTemd 

that  the  de- 
ftndant  waa  rdeaaed  and  diacfaaiged  from  this  anreat  bj  content  of  the  plaintiff,  and 
from  the  ezecotion  upon  said  judgment. — Held,  that  mich  a  plea  waa  bad  on  general 


Held  alm^  tiiat,  admitting  the  &cta  ftated  in  the  plea  to  be  true,  the  §ci.  fa, 
need  not  pnj  a  wpedal  execution  excluding  personal  arrest. 

Sembk. — ^Tbe  Tolnntarf  discharge  of  a  debtor,  in  custody  under  a  ca,  m.  issued 
on  foot  of  a  judgment,  does  not  deprire  tiie  creditor  of  his  ridu  to  i»iie  another 
^ ^_  ^  statute  35  G.  3,  c  30. 


*  Pbebim,  J.,  mbeetUe, 
TOl-  3.  1   L 


COMMON  LAW  REPORTS. 


M.  T.  1852.  Sheriff  of  the  county  of  Cork ;  by  which  writ  the  Sheriff  was  com- 
Queen*M  Bench 

manded  that  he  should  take  the  said  defendant,  and  her  safely  keep, 

&c. :  by  virtue  of  which  said  writ,  the  Sheriff  afterwards,  and  before 

the  return  thereof,  and  before  the  commencement  of  this  action, 

arrested  the  said  defendant  for  the  cause  therein  specified.     That 

whilst  the  said  defendant  was  still  in  arrest  and  execution  under 

said  writ  of  capias  ad  satisfaciendum^  she  was,  with  the  consent, 

privity  and  license  of  the  said  plaintiff,  released  and  discharged 

from  the  said  arrest,  and  from  said  execution  at  the  suit  of  the 

said  plaintiff  of  and  upon  the  said  judgment.     Verijlcaiion. 

General  demurrer  and  joinder. 


J.  W.  Sherlock  and  J.  Clarke^  in  support  of  the  demurrer. 

The  question  raised  here  is,  whether  a  plaintiff,  having  issued 
execution  against  the  person  of  the  defendant,  is  entitled  to  have 
execution  for  the  same  debt  against  the  lands  and  goods  of  the 
defendant.  Thfs  depends  upon  the  construction  to  be  put  upon 
the  35  G,  3,  c.  30,  s.  31  (/r.).  That  section  enacts  "that  every 
'^  pers(Ai  who  shall  have  charged  or  detained  his  or  her  debtor,  on 
"  a  capias  ad  satisfaciendum  or  otherwise,  shall  have  the  same  exe- 
"  cution  for  the  same  debt  against  the  lands  or  goods  or  other  estate 
"  of  his  or  her  said  debtor,  by  elegit^  fieri  facias^  or  otherwise,  as 
"  if  the  said  creditor  had  not  so  imprisoned,  or  charged,  or  detained 
*'  his  or  her  said  creditor  in  prison ;  any  law,  practice  or  usage  to 
*'  the  contrary  notwithstanding."  By  virtue  of  that  provision  the 
plaintiff  was  entitled  to  execution  against  the  person  and  against 
the  goods.  In  Btien  v.  Brim  (a),  it  was  decided  that  under  that 
section  a  fieri  facias  sued  out  against  the  goods  of  the  debtor  in 
confinement  under  a  ca.  sa.  upon  the  same  judgment  is  not  irre- 
gular, but  that  the  defendant  is  entitled  to  apply  to  the  Court  iois 
his  discharge.  Rowe  v.  Murray  {b)\  Barton  v.  Seymour  (c) ;  Holmes 
V.  Newlands  {d)  ;  Kane  v.  Bridgman  {e) ;  Walters  v.  Lidwell  (/)• 
No  special  scire  facias  was  necessary  in  this  case :  Rawson  v.  Hinds, 


(a)  1  H.  ft  Br.  300,  n. 
(c)  1  H.  &  Br.  304,  «. 
{e)  5  Jr.  Imw  Rep.  222. 


(6)  1  H.  &  Br.  296. 
(<0  5  Q.  B.  367. 
(/)  9  Ir.  Law  Rep.  J 
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SuOiwm,  contra.  M.  T.  1852. 

Queen't  Bench 
The  construction  sought  to  be  put  on  the  statute  is  not  the  true     ^  ■  -  v     m^ 

one.  H^  by  the  volont«y  discharge  of  the  debtor,  the  debt  is  dis-  »f » 
chained,  and  the  statute  k  only  applicable  to  [the  case]  of  a  creditor  o'lbart. 
obstinately  remaining  in  prison,  and  thereby  defeating  the  rights 
of  his  creditors  9  and  that  such  was  the  intention  of  the  statute 
appears  from  a  temporary  Act,  subsequently  passed,  41  G.  3, 
c.  64,  which  provided  that  it  should  be  lawful  for  a  creditor,  by 
writing,  to  signify  and  declare,  his  consent  to  the  discharge  of 
the  debtor,  without  losing  the  benefit  of  the  judgment  on  which 
the  execution  issued.     In  Swete  v.  Austin  (a),  it  was  held  that  , 

statute  was  applicable  to  Ireland. — [Lefrot,  C.  J.  It  may  have 
been  a  declaratory  Act  as  to  Ireland,  and  enacting  as  to  £ngland.] — 
I  only  refer  to  it  to  show  that  the  construction  sought  to  be  put 
upon  the  previous  Act  is  not  so  clear  as  has  been  contended  for. 
But  the  real  question  turns  upon  the  form  of  the  pleading.  The 
scire  facias  ought  to  have  been  a  special  one,  or  there  should  have 
been  a  special  replication  to  the  plea.  Every  averment  must  be  taken 
most  strongly  against  the  pleader;  and  as  on  such  a  scire  facias 
only  one  execution  can  issue,  that  must  be  considered  the  execution 
under  the  ca,  sa^  and  cannot  be  intended  to  include  an  execu- 
tion under  a  fi.  fa*  The  practice  has  been  always  to  issue  a 
special  sdre  facias.  In  Barton  v.  Seymour^  and  Swete  v.  Austin^ 
the  scire  facias  was  special.  But  assuming  a  special  writ  not  to 
be  necessary,  he  ought  to  have  replied  specially,  as  in  Rawson  v. 
Hinds. [Moore,  J.  Your  plea  is  defective,  in  confining  the  exe- 
cution to  the^ca.  #a.,  and  in  saying  the  plaintiff  should  not  have 
any  execution. — Lefrot,  C.  J.  The  scire  facias  is  in  the  usual 
form,  and  must  include  every  species  of  execution. — Crabipton,  J. 
Your  difficulty  seems  to  be  that  you  do  not  answer  the  entire 
charge  contained  in  the  scire  facias.  Your  answer  is,  that  under 
the  ea.  sa.  the  execution  is  discharged ;  but  that  admits  that  the 
judgment  is  still  in  force,  and  admits  the  plaintiff's  right  to  exe- 
cution by  a  fi.  fal\ — The  plea  avers  the  suing  out  the  ea.  sa.y  and 
(a)  1  II.  &  Br.  308,  n. 
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5J'  '^:  \®^^."  that  he  acted  under  it ;  therefore  the  plaintiff  could  never  have 
Qtf  €€ii  s  Bench 

another  execution  of  that  kind. 

The  3  &  4  Vie^  c.  105,  s.  25,  debars  the  judgment  creditor 
who  has  arrested  his  debtor  under  a  ea.  $a.  from  the  remedies 
given  thereby  against  the  debtor's  real  estate ;  and  this  is  an  addi- 
tional reason  whj  the  prayer  of  execution  in  the  «ci.  fa.  should  be 
special,  and  not  general. 


Clarkcy  in  reply,  was  not  called  on. 

Per  Curiam, 

There  is  no  ground  for  contending  that  this  $eire  faeiat  should 
be  special.    The  plea  is  bad,  and  the  demurrer  must  be  allowed. 


Nov.  9. 


MICHL.  CHURCH,  ROBT.  RDSKELL,  and  ANNE  his  Wife, 

V, 

MARTHA  DALTON,  Executrix  of  ROBERT  DALTON. 


A  lessee   for  This  was  an  action  of  covenant,  for  rent,  on  an  indenture  of  the 

able,  after  the  ^^^^  ^^  February  1834,  and  was  before  the  Court  on  a  demurrer 

Ae^lSf  of  the  *^®^  ^  ^^^  declaration  of  the  plaintiffs,  in  Hilaiy  Term  1852  (a). 

ihit&  cestui  que 

vies,  and  before  anj  renewal  was  obtained,  made  a  lease  of  the  premises  to  B.    A 

afterwards  took  a  renewal,  which  was  granted  in  consideration  of  all  rent  dne  ont 

of  the  premises. — Held,  that  at  the  time  of  making  the  lease  to  B,  A  was  tenant  at 

will  to  the  owner. 

A  had,  nnder  the  will  of  her  husband,  acquired  the  estate  of  which  the  renewal 
was  obtained ;  by  which  will,  after  bequests  of  several  legacies  and  annuities,  which 
were  not  payable  until  a  year  after  As  death,  the  testator  appointed  her  sole  exe- 
cutrix, and  eave  her  power  and  control  over  all  his  real  and  personal  estate— to 
raise  money  by  mortgage  or  lettine,  if  necessary  for  protection  of  his  estate;  and 
also  empowered  her,  by  deed  or  will,  to  appoint  one  or  more  person  or  persons  to 
cany  out  the  trusts  of  his  will.  A  obtained  a  renewal  of  the  premises  in  June  1885 ; 
and  in  1841  she  made  her  will,  and  appointed  the  plaintiffi  executors  and  executrix 
of  her  will,  and  also  her  residuaiy  legatees,  and  nominated  and  appointed  them 
trustees  to  cany  out  the  intention  of  the  will  of  her  late  husband. 

Held— Thai  under  A's  will  the  reyersion  of  the  said  premises  passed  to  the 
plainti£Gi 

(a)  2  Jr.  Com.  Law  Rep.  249. 
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CHURCH 

V. 
DALTON. 


The  case  was  tried  before  Lefboy,  C.  J^  at  the  Sittings  after  Tri-  M.  T.  1852. 
nity  Term  1852,  when  the  jury  found  a  special  verdict.  ^!!!!l^,^^-/ 

The  verdict  found  one  Philip  Crampton  being  seised  in  his  de- 
mesne as  of  fee  in  the  premises  in  the  declaration  mentioned.  By 
an  indenture  of  renewal  of  the  14th  of  March  1788,  made  between 
the  said  Philip  Crampton  of  the  one  part,  and  Edward  Hodson  of 
the  other  part,  reciting  an  original  lease  of  October  1751,  for  three 
lives,  and  the  death  of  one  of  the  lives,  and  the  several  renewals — 
it  was  witnessed  that  Philip  Crampton,  for  the  considerations  therein 
expressed,  granted  the  premises  therein  described  to  Edward  Hodson, 
for  three  lives  therein  named.  That  by  a  deed  of  conveyance  of 
the  15th  of  February  1809,  Edward  Hodson  assigned  to  one  Richard 
Magee  the  said  premises ;  and  that  by  deed  of  conveyance,  by  way 
of  assignment,  Magee  conveyed  to  one  Thomas  Dawson,  who,  by 
lease  of  the  igth  of  September  1812,  granted  and  sold  to  Robert 
DaUon  certain  premises  therein  described,  for  the  same  lives  as  -in 
the  deed  of  1788 :  this  lease  contained  a  covenant  by  Thomas  Daw- 
son to  renew,  and  the  premises  were  the  same  as  in  the  declaration 
mentioned,  and  a  portion  of  those  granted  by  the  several  renewals. 

The  verdict  then  found  that  Thomas  Dawson  made  his  will, 
which  was  set  out ;  but  the  only  parts  material  were  as  follow : — 
^'I  give,  leave,  devise  and  bequeath  all  and  singular  the  real, 
*' freehold  and  personal  estate  and  property  of  which  I  shall  die 
"possessed  or  entitled,  unto  my  wife  Anne  Dawson,  during  her 
"  natural  life.  I  leave,  devise  and  bequeath  the  several  following 
"  legacies-— after  the  death  of  my  said  wife — ^to  Anne  Ruskell,  the 
'*  wife  of  Robert  Ruskell,  &c.,  the  sum  of  £40  yearly  during  her 
"  natural  life,  to  be  paid  and  payable  to  her  quarterly,  on  her  own 
'*  receipt  or  acquittance  alone,  without  the  control  of  her  husband, 
*'  and  that  the  same  shall  not  be  subject  to  his  debts,  dsc ;  and 
**  after  her  decease,  to  her  son  Clement  and  her  daughter  Jemima, 
'*the  said  sum  of  £40  yearly,  share  and  share  alike;  and  in 
*'  case  of  the  death  of  the  said  Clement  or  Jemima  without  issue, 
^*ihen  the  share  of  him  or  her  so  dying  to  the  survivors,  ind; 
^'  to  be  received  by  them,  or  the  survivor  of  them,  in  the  same 
^'manner  as  their  mother  enjoyed  the   same;   and  in   the  event 
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M.  T.  1852.  ''of  the  said  Clement  or  Jemima  dying  withoat  iBsne,  my  will  19 
**  that  the  said  yearly  sum  of  £40  so  bequeathed  to  the  said  Anne 
^'Ruskell,  and  to  the  said  Clement  and  Jemima  her  children,  be 
**  divided  amongst  the  other  legatees  named  in  this  will,  rateaUy, 
"  according  to  their  and  each  of  their  respective  legacies— to  Robert 
''Ruakell  of,  &C.,  £10  sterling,  and  to  Michael  Church  of,  Ac,  the 
«  sum  of  £22.  15s.  Od.,  to  be  paid  quarterly  during  his  natural  life, 
"  and  after  his  decease  to  his  issue,"  &c.  Several  other  bequests  were 
given  by  said  will,  and  it  thus  concluded : — *'  And  my  will  is,  that 
"  the  several  legacies  and  bequests  hereinbefore  mentioned  shall  not 
*}  be  demanded  or  be  payable  for  one  year  after  the  death  of  my 
"  said  wife,  whom  I  appoint  sole  executrix  of  this  my  will ;  and  that 
"  after  my  decease,  she  shall  have  full  power  and  control  over  all 
*'  my  real  and  personal  freehold  estate  and  property,  as  I  shall  die 
'*  seised  of,  possessed,  or  entitled  unto ;  and  my.  will  is,  that  in  case 
'*  my  said  wife  shall  have  occasion  to  raise  any  sums  for  the  protec- 
"  tion  of  any  of  my  real  or  freehold  property,  or  any  part  thereof, 
**  that  then,  and  in  that  case,  I  hereby  empower  her  so  to  do,  by 
''mortgaging  or  letting  any  part  thereof,  as  she  shall  think  fit; 
"  and  my  will  is,  that  all  the  rest,  residue  and  remainder  of  my 
"  property,  real,  freehold  and  personal,  after  the  death  of  my  said 
"wife,  to  go  to  and  amongst,  and  be  divided  between,  the  said 
''several  legatees  hereinbefore  named,  rateably,  according  to  their 
"and  each  of  their  respective  bequests  and  legacies  hereinbefore 
"mentioned:  and  I  hereby  empower  and  authorise  my  said  wife 
"  Anne  Dawson,  by  any  deed  or  testament  in  writing,  or  under 
"  her  hand  and  seal,  or  by  her  last  will  and  testament,  to  name, 
"constitute  and  appoint  any  one  person,  or  any  two  persons,  to 
"  carry  the  trusts  of  my  will  into  execution." 

The  verdict  further  found  that  Thomas  Dawson  died  ip  May , 
1828,  and  that  on  his  death,  Anne  Dawson  entered  into  the  receipts 
and  profits  of  the  lands,  and  that  the  surviving  life  in  the  said 
tecited  indenture  died  on  the  Slst  of  December  1833.  That  by 
inienture,  bearing  date  22nd  of  February  1834,  Anne  Dawson,  as 
devisee  and  executrix  of  Thomas  Dawson,  granted  to  Robert 
Dalton,  and  his  heirs  and  assigns,    the    tenements    granted    and 
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CHuaca 

V* 

DALTON, 


releaaed  by  the  indenture  of  19th  of  September  1812  (being  the  M.  T.  1852. 
premises  in  the  declaration  mentioned) — Habendum  for  three  lives 
therein   named,   and  the  survivor,  with  covenant  of  renewal,  at 
the  yearly  rent  of  £42. 

That  by  indenture  of  renewal  of  the  24th  of  June  1835, 
reciting  the  several  renewals  of  these  premises,  and  that  the  estate 
of  the  several  assignees  had  vested  in  Thomas  Dawson,  and  reciting 
his  death,  it  was  witnessed  that  Philip  Crampton,  for  the  con- 
siderations therein,  granted  and  confirmed  unto  Anne  Dawson, 
and  her  heirs  and  assigns,  the  premises  and  hereditaments — Ha- 
bendum for  three  lives,  and  the  survivor  of  them,  at  a  rent  of 
£33.  4s.  7d.,  payable  half-yearly ;  and  it  was  found  that  at  the 
time  of  and  before  the  execution  of  said  last  renewal,  all  the  said 
yearly  rent,  and  arrears  of  rent,  had  been  paid  by  Anne  Dawson 
to  PIftilip  Crampton. 

The  verdict  further  found  that  Robert  Dalton  died  in  September 
1838,  having  appointed  Martha  Dalton,  his  wife,  executrix  of  his 
will,  and  Christopher  Duff  and  Robert  Kane  executors.  That  such 
will  was  proved  on  the  22nd  of  September  1838.  It  then  found 
that  Anne  Dawson  made  her  will,  bearing  date  the  21st  of  March 
1841,  duly  attested,  which  was  set  out,  one  recital  in  which  was, 
"Whereas,  I  am  possessed  of  certain  moneys  in  Government  secu- 
rities and  otherwise;"  and  after  sundry  bequests,  the  will  thus 
concluded: — ''And  I  hereby  appoint  the  said  Michael  Church  and 
^'the  said  Anne  Ruskell  executor  and  executrix  of  this  my  will, 
^and  I  also  appoint  them,  the  said  Anne  Ruskell  and  Michael 
**  Church,  my  residuary  legatees ;  and  I  also  nominate  and  appoint 
<<them  trustees,  to  carry  the  intentions  of  the  will  of  my  late 
*^  husband  Thomas  Dawson,  deceased,  into  execution."  Anne 
Dawson  died  on  the  30th  of  November  1841,  leaving  Michael 
Church  and  Anne  Ruskell  her  surviving. 

It  was  further  found  that  Robert  Dalton  duly  paid  all  rent  which 
accrued  due  in  his  lifetime  out  of  the  premises  granted  by  the  inden- 
tures of  the  19th  of  September  1812  and  22nd  of  February  1834,  and 
that  Martha  Dalton,  as  his  executrix,  paid  all  rent  due  during  the 
lifetime  of  Anne  Dawson,  out  of  the  premises,  from  the  death  of 
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M.  T.  1852.  Robert  Dalton;  and  had  also  paid  to  Michael  Church  and  Anne 
Queen*8Bench  ^ 

Rnskell  the  rent  which  accrued  due  from  Anne  Dawson's  death  to 


\ 


the  25th  of  March  1846.  It  was  also  found  that  no  part  of  the  rent» 
hj  the  indenture  of  the  22nd  of  February  1884  made  payable  out  of 
the  premises  therein,  had  been  paid  since  the  25th  of  March  1846 ; 
it  also  found  that  Martha  Dalton  had  assets  in  her  hands  sufficient 
%  to  cover  the  damages  alleged  in  the  declaration  to  have  been  sus- 

!*;  tained.     The  jury  found  damages  contingently — amount,  £210. 

I,  But  whether  or  not  Anne  Dawson  was  possessed  of  the  said  pre- 

\  mises  as  tenant  at  will  to  Philip  Crampton,  the  jurors  are  ignorant, 

&c. ;  and  whether  or  not  Philip  Crampton  granted  and  released  the 
premises  to  Anne  Dawson,  modo  eiformd^  and  whether  or  not  Anne 
Dawson  devised  the  reversion  of  the  premises  to  Michael  Church 
and  Anne  RuskeU,  and  whether  or  not  any  part  of  the  rent  was  in 
arrear,  modo  et  formd^  and  whether  or  not  she  was  seised  of  the 
reversion,  modo  et  fotmd^  and  if  the  plaintiffs  had  a  right  to  main- 
tain the  action  ? 

HarrUonj  BaU  and  •/io^y,  for  the  plaintiffs. 

The  first  question  here  is,  whether  Anne  Dawson  was  tenant  at 
will  to  Philip  Crampton  at  the  date  of  the  lease  on  which  we  are 
suing? — and  secondly,  whether  the  reversion  expectant  on  the 
determination  of  that  lease  passed  by  Anne  Dawson's  will  to  the 
plaintiffs? 

Anne  Dawson  held  under  Philip  Crampton,  for  lives  renewable 
for  ever,  and  the  last  life  in  the  lease  died  on  the  31st  of  December 
1833.  No  renewal  of  her  lease  was  taken  out  until  June  1835 ;  but 
the  lease  to  Dalton  on  which  the  present  action  is  brought  is  dated 
the  21st  of  Februaiy  1834:  at  that  time  we  contend  Anne  Dawson 
was  teliant  at  will  to  the  head  landlord :  Lessee  Walker  v.  Byrne  (a) ; 
Doe  d.  HoUingsworth  v.  StermeU  {h).  In  1  Fur.  Land,  fy  Ten.j 
p.  244,  i%  is  said : — *'  Leases  for  lives,  with  covenants  of  renewal  for 
*'  ever,  coiifer  a  legal  estate  for  the  lives  of  the  persons  named  as 
''  cestui  que  vies^  and  of  the  survivor  of  them,  accompanied  by  an 
"  equitable  agreement  binding  the  reversioner,  on  the  performance 

(a)  3  lAw  Bee.,  N.  S.,  68.  (6)  2  Etp.  716. 
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"  of  certain  stipulations,  to  grant  new  leases  from  time  to  time  for  M.  T.  1852. 

,      ,  /.«..<.-.,.•■..  Queen*8Bench 

**  ever,  on  the  decease  of  the  onginal  and  substituted  cesim  que  vtes 

''respectively.    If  all  the  cestui  que  vies  die,  and  no  renewal  be 

''executed,  the  lessee   becomes  at  law   merely   tenant  at  will" 

In  Hamerton  v.  Stead  (a),  Littledale,  J.,  observes : — "  It  is  unne- 

"  cessary  to  say  whether  the  instrument  in  question  is  or  is  not  a 

"lease — ^for  where  parties  enter  under  a  mere  agreement  for  a 

"  future  lease,  they  are  tenants  at  will ;  and  if  rent  is  paid  under 

"  the  agreement,  they  become  tenants  from  year  to  year,  determin- 

"  able  on  the  execution  of  the  lease  contracted  for — that  being  the 

"  primary  contract.    But  if  no  rent  is  paid,  still,  before  the  execu- 

'Hion  of  a  lease,  the  relation  of  landlord  and  tenant  exists — the 

**  parties  having  entered  with  a  view  to  a  lease,  and  not  a  pur- 

"  chase."     So  in  Chapman  v.  Toumer  (b),  where  a  memorandum 

of  agreement  was  executed,  by  which  the  plaintijQT  was  to  let  to  the 

defendant,  and  defendant  to  take  a  house  from  June  next  ensuing, 

for  a  term  of  twenty-one  years,  determinable  at  seven  and  fourteen 

years;  that  the  lease  was  to  contain  a  covenant  on  part  of  the 

defendant  to  purchase  the  fee-simple  for  £600  within  seven  years 

of  the  term,  and  a  covenant  to  pay  the  rent,  and  for  re-payment  of 

insurance  money,  with  the  usual  covenants  in  leases  of  houses ;  and 

that  defendant  should  execute  a  counterpart  of  the  lease  when 

tendered :  it  was  held  that  this  was  an  agreement  for  a  lease,  and 

not  an  actual  demise ;  and  that  the  defendant,  having  entered  and 

paid  rent  under  the  agreement,  became  tenant  from  year  to  year, 

which  could  only  be  determined  by  a  notice  to  quit,  or  a  surrender 

in  writing.   Parke,  B.,  in  p.  104,  observes  : — "  When  the  defendant 

''  entered  he  was  only  tenant  at  will  until  he  paid  rent,  and  he  then 

''became  tenant  from  year  to  year."    And  in  Brayihwayte  v. 

Hitekeock  (c),  it  is  said  :-*"  Although  the  law  is  clearly  settled 

<'  that  where  there  has  been  an  agreement  for -a  lease,  and  an  occu- 

"  pation  without  payment  of  rent,  the  occupier  is  a  mere  tenant  at 

"  will ;  yet  it  has  been  held  that  if  he  subsequently  pay  rent  under 

"that  agreement,  he  thereby  becomes  tenant  from  year  to  year." 

(a)  3  B.  &  C.  483.  (6)  6  M.  &  W.  100. 

(c)  10  M.  &  W.  497. 
VOL.   3.  2  L 
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DALiTON. 


M.  T.  1852.  From  the  expiration  of  the  lease  for  lives,  in  December  1833,  to  the 

^ r^^^     execation  of  the  lease  of  the  22nd  of  February  1834,  no  payment  of 

rent  was  made  by  Anne  Dawson  to  her  landlord,  nor  did  any  rent 
become  due :  flo  her  ititerest  was  but  that  of  a  tenant  at  will ;  and 
if  so,  the  Court  has  decided  that  by  her  executing  that  lease  for  the 
term,  she  determined  the  tenancy  at  will  (2  Com,  Law  Rep,j  p.  249)- 
On  the  second  question — whether  the  reversion  expectant  on  the 
lease  of  1834  is  vested  in  the  plaintiffs — ^we  contend  that,  under 
the  last  clause  of  Anne  Dawson's  will,  whereby  she  nominated  and 
appointed  the  plaintiffs  trustees  to  carry  the  intentions  of  the  will  of 
her  husband  into  execution,  she  conferred  upon  them  the  legal 
estate  in  those  properties  which  were  clothed  with  the  trusts  of  her 
husband's  will,  following,  as  she  did,  the  very  terms  of  his  will,  and 
thus  incorporating  it  in  h^  own :  and  further,  that  by  the  words, 
'^I  also  appoint  them  my  residuary  legatees,"  coupled  with  the 
entire  provisions  of  the  will,  as  showing  an  intention  not  to  die 
intestate  in  regard  to  any  of  her  property  (whether  beneficial  or 
fiduciary),  she  devised  to  them  the  reversion  expectant  on  the 
lease  of  1834.  The  plaintiffs  are  the  proper  parties  to  sue  here,  as 
is  apparent  from  the  will  t)f  Thomas  Dawson,  which  bears  date  in 
]827«  Anne  Dawson  made  her  will  in  1841,  following  the  very 
words  used  by  Thomas  Dawson ;  and  she  appoints  the  plaintiffs  her 
trustees  and  executors,  as  also  her  residuary  legatees,  to  carry  the 
trusts  of  her  husband's  will  into  execution :  they  therefore  should 
take  the  legal  estate,  without  which  they  could  not  execute  the 
trusts:  Doe  d.  Sees  v.  Williams  {a).  The  question  whether  the 
legal  estate  passes  by  the  words  of  a  will  is  always  one  of  intention, 
manifest  from  the  entire  instrument,  and  no  technical  words  are 
necessary  if  that  intention  be  apparent.  The  mere  appointment 
of  a  person  to  carry  out  a  trust,  without  devising  the  lands  to  him, 
is  carried  out  in  cases  decided  on  implication  arising  from  the  will : 
Taylor  v.  WeU{b)\  Trent  v.  Banning  (c)i  Gates  v.  Cooke  {d)i 
Doe  d.  Beezley  v.  Woodhouse  (e) ;  Anthony  v.  Bees  (J)  i   Doed. 

(a)  2  M.  &  W.  749.  (6)  Styles,  301. 

(c)  7  East,  97.  (</)  3  Bur.  1685. 

(e)  4  T.  R  89.  (/)  2  Cr.  A  Jer.  75. 
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Hickman  y.  Haslewood  (a) ;  Doe  d.  Gillard  v.  Gillard(b) ;  Barker  M.  T.  1852. 

^^  Queen*§  JBench 

▼.  Greenwood  (e).    In  all  these  oases  the  trustees  took  the  lega] 

estate :  Doe  d.  Guest  y.  Bennett  (d). 

But  secondly,  we  contend  that  under  the  words  of  that  residuary 
devise,  Anne  Dawson  deviled  the  reversion  to  the  trustees :  Brat^ 
broke  ▼.  Inskipp  (e).  Do  the  words  "  residuary  legatee"  pass 
real  estate?  Hope  d.  Broum  v.  Taylor  {/).  The  word  ** legacies" 
extends  to  lands  as  well  as  to  moneys :  Hardaere  v.  Nash  (g) ;  and 
real  property  may  pass  under  the  description  of  personal  estate;. 
Doe  d.  Tofield  v.  Tofield{h)\  Saumarez  v.  Saumarez  {%)^h&' 
FBOT,  C.  J.  The  words  legacy  or  legatee  will  carry  the  eatate,  if 
that  he  the  intention  of  the  the  testator,  so  that  the^  question  depends^ 
on  the  will  itself.] — ^In  Evans  v.  Cro8bie{k\  the  Vice  Chancellor 
says : — ^  It  seems  to  me  that  the  cases  of  Day  v.  Daveron^  and 
''  DaverqHfrt  y.  Coltman^  have  a  yalue  with  regard  to  this  case  in 
**  this  respect^  that  they  are  authorities  as  to  the  use  of  the  word 
*^ '  legatee/  as  applicahle,  in  the  minds  of  the  parties  who  used  it, 
''to  a  disposition  of  real  estate."  The  word  in  the  will,  "trus- 
tees," clothes  them  with  the  legal  estate^^ 


Maedonogh  and  Meagher^  contra. 

The  legal  power  cannot  continue,  once  the  legal  estate  to  which 
it  is  incident  is  determined,  for  when  an  estate  is  gone  at  law,  all 
powers  over  it  are  also  gone.  The  estate  which  Anne  Dawson  took 
imder  her  hushand's  will  expired  in  December  1834:  Bell  y. 
Nangle  (/) ;  Jack  d.  M^Guirk  y.  Reilly  (m) ;  and  na  renewal  was 
obtained  by  her  from  Crampton  until  June  1835.  There  is  here  no 
identity  of  the  two  estates ;  and  the  power  conferred  by  the  will  of 
Thomas  Dawson  was  referrible  to  a  totally  different  estate  from 
that  of  Anne  Dawson ;  for^  it  was  to  the  estate  that  passed  by  his 


(a)  6  Ad.  &  EL  1^. 
(c)  4  M.  ft  W.  421. 
(e)  8  Yes.  jim.  416. 
{g)  5  T.  B.  716. 
(0  4M7L&Cr.  331. 
(0  2  J.  &  S.  642. 


(6)  5  B.  ft  Aid.  785. 

(<0  20  L.  J.,  N.  a,  Exch.323. 

(/)  1  Bur.  269. 

(A)  11  East,  246. 

(A)  15  Sim.  602. 

(m)  2  H.  ft  B.  305,  306. 
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M.  T.  1852.  will,  and  which  was  determined  when  she  executed  the  power. — 
[MooBB,  J.  May  the  deyiae  not  mean  that  Anne  Dawson  devised 
to  her  trustees  all  that  she  took  under  the  will  of  Thomas  Dawson 
as  a  trustee  ? — Lefsoy,  C.  J.  If  a  person  having  a  power  and 
interest  does  an  act  importing  to  be  in  pursuance  of  that  power  and 
interest,  will  not  the  matter  be  referred  to  either  the  power  or 
interest  to  effect  the  object  ?] — ^But  we  saj  Anne  Dawson  took  an 
estate  as  tenant  from  year  to  year,  and  the  tendency  of  Courts  is  to 
presume  in  favour  of  yearly  tenancies. — [Lbfbot,  C.  J.  Suppose 
she  were  a  yeariy  tenant,  would  not  the  new  lease  operate  by 
enlargement  ?] — ^In  Wigram  on  Exirinne  Evidence,  pp.  16  and  17, 
the  rules  are  laid  down  that  ^'A  testator  is  presumed  to  use  the 
"  words  in  which  he  expresses  himself,  according  to  their  strict  and 
''  primary  acceptation,  unless  from  the  context  of  the  will  it  appears 
'<  that  he  has  used  them  in  a  different  sense,  in  which  case  the 
''sense  in  which  he  thus  appears  to  have  used  them  will  be  the 
*'  sense  in  which  they  are  to  be  construed."  Again : — "  Where  there 
**  is  nothing  in  the  context  of  a  will  from  which  it  is  apparent  that 
"  a  testator  has  used  the  words  in  which  he  has  expressed  himself 
''  in  any  other  than  their  strict  and  primary  sense,  and  where  his 
"  words,  so  interpreted,  are  sensible,  with  reference  to  extrinsic  clr- 
•<  cumstances,  it  is  an  inflexible  rule  of  construction,  that  the  words 
*'  of  the  will  shall  be  interpreted  in  their  strict  and  primary  sense, 
*'  and  in  no  other,  although  they  may  be  capable  of  some  popular  or 
"secondary  interpretation,  and  although  the  most  conclusive  evi- 
'*  dence  of  intention  to  use  them  in  such  popular  or  secondary  sense 
"  be  tendered." 

Anne  Dawson's  will  must  intimate  her  intention,  and  nothing 
outside  the  will  can  be  brought  in  aid  ;  she  represents  it  as  per- 
sonal estate  she  was  possessed  of,  by  the  recital  in  her  will,  and  the 
Court  must  construe  that  clause  of  her  will  as  a  residuary  devise; 
and  as  far  as  that  goes,  it  is  impossible  to  say  an  estate  passed, 
sufficient  to  maintain  this  action.  The  declaration  sets  out  that 
Anne  Dawson  was  tenant  at  will  of  the  demised  premises  to  Philip 
Crampton,  who  was  seised  in  fee ;  and  that  being  so  possessed,  and 
the  reversion  thereon  expectant  so  belonging,  she,  on  the  21st  of 
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February  1834,  bargained  and  sold  the  premises,  and  afterwards,  M.  T.  1852. 

to  wit,  on  the  22nd  of  February  1834,  released  them  to  Robert 

Dalton — Habendum  for  three  lives ;  then  that  Philip  Crampton,  on 

the  23rd  day  of  June  1835,  bargained  and  sold,  and  on  the  24th 

of  June,  released  the  same  to  Anne  Dawson,  her  heirs  and  assigns, 

for  an  estate  of  freehold,  for  the  lives  of  certain  persons  in  being 

(one  of  whom  was  different  from  the  lives  in  the  preceding  lease), 

viffute  eujus  Anne  Dawson  became  and  was  seised  of  the  estate 

of  freehold  of  and  in  the  reversion  expectant  on  the  term  previously 

granted;  and  being  so  seised,  she  devised  tha  reversion  to  the 

plaintifis,  dsc     She  •was  tenant  from  year  to  year  when  she  made 

this  lease  to  Dalton ;  for  it  appears  on  the  special  verdict  that,  on 

the  3l8t  of  December  1833,  her  title  from  Crampton  ended  and 

determined,  and  then,  on  the  22nd  of  February  1834,  before  any 

payment  of  rent,  she  made  the  lease  the  subject  of  this  action.    In 

1835,  she  obtained  the  renewal,  and  before  that,  all  the  rent  that 

accrued  due  in  the  interval  between  December  1833  and  that  period 

bad  been  paid,  and  thus  was  established  a  tenancy  from  year  to 

year,  during  the  entire  period  that  the  rent  was  paid^-^MooRs,  J. 

All  that  may  be  evidence,  but  by  no  means  conclusive.] — It  would 

be  evidence  that  an  agreement  was  entered  into«-^[MooBB,  J.   We 

are  arguing  on  a  special  verdict,  and  can  infer  nothing.    Suppose, 

afler  payment  of  that  rent  in  1835,  Anne  Dawson  had  served  a 

notice  to  quit,  and  said  she  had  a  right  to  do  so,  could  she  then 

say  she  was  tenant  from  year  to  year  by  relation  back  ?] — 2  Smithy 

L.  a  p.  74. 


Bailf  in  reply,  was  not  called  on. 


Lbf&ot,  C.  J. 

In  this  case  it  is  unnecessary  to  occupy  time  with  our  judgment ; 
the  sole  inquiry  is,  what  estate  Anne  Dawson  had  at  the  time 
fihe  made  the  lease  in  question  ?  not  what  estate  she  subsequently 
acquired.  It  is  plain  she  was  tenant  at  will  when  the  lease  was 
executed.  Then  as  to  the  operation  of  the  bequests,  it  would  defeat 
the  primary  intention  of  Anne  Dawson's  will  if  we  did  not  hold  that 
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M.  T.  1852.  it  passed  an  estate  to  the  trustees,  for  there  is  on  it  a  plain  parpoae 
f,iueen»  enc  ^^  appointing  trustees  to  cany  oat  the  trusts  of  her  husband's 
will ;  and  the  execution  of  those  tiusts  required  a  legal  estate  to  be 
in  the  trustees.  She  has  used  language  amply  sufficient  to  carry  out 
those  several  iruttU  specified  in  that  will.  The  special  verdict  must 
be  found  for  the  plaintiffs. 

Judgment  for  the  plaintiffs^ 


RUSH,  in  replevin, 

V. 

THE  GUARDIANS  OF  THE  POOR 
OF  THE  ROSCOMMON  UNION  and  THOMAS  CONRY. 

Nov.  12,  15. 

Two  Poor.lAw  This  was  a  special  case,  stated  for  the  opinion  of  this  Court,  bj 

rates  were  . 

made  on  cer-  consent. 

tain    premiaeB 

on  the  2l8t  The  action  was  one  of  replevin,  brought  by  the  plaintiff  against 

1847,  and  2l8t  the  Guardians  of  the  Roscommon  Union,  for  taking  his  goods  and 

1848*  the   '    chattels  as  a  distress  for  poor-rate.    The  defendants  avowed,  and 

wl^imtoi^  "^*^®  cognizance  for  this  distress — ^to  which  avowry  and  cognizance 

p^  annmn      ^^^  plaintiff  pleaded  three  pleas,  and  on  these  pleadings  the  follow- 


M.  was  rated  ijjg  case  was  submitted : — 
as   immediate 


lessor,  but  no       The  defendant  Thomas  Corny  was  the  collector  of  poor-rates  for 

person  was 

named  as  oc-  the  Guardians  of  the  Roscommon  Union ;  and  the  rates,  in  respect  of 

cnpier  in  the 

rate  book.       which  the  distress  was  levied,  were  made  respectively  on  the  21st 

rates  were       ^^  December  1847y  and  the  21st  of  June  1848.    The  premises  rated 

made,  A.  held 

the  premises  nnder  a  lease  from  M.,  made  before  6  &  7  Vie,,  c.  92,  he  being  then  the 

immediate  lessor;  but  before  the  leTj  of  the  rate  A.  had  ceased  to  oocapy  the  premises, 

and  the  pli^tiff  in  1850  became  the  occnpier  as  yearly  tenant  to  M.    The  rates  not 

bein|;  paid  by  M.  widun  four  months  after  the  ma]ung  of  them,  the  plaintiff  was 

reqmred  to  pay  them  as  occnpier,  and  he  haying  refiised,  the  premises  were  dis- 

tramed.    Held,  sudi  distress  was  legal,  because  the  person  liable  to  the  rate  cannot 

set  np  an  error  in  the  rate  book  as  a  defence  to  a  distress  for  the  rate,  the  rate  being 

a  yabd  rate. 

SembU. — The  proper  course  would  hare  been  an  appeal  against  the  rate. 
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averaged  firom  £2  to  £4,  and  one  Marcus  M'Causland  was  rated  as  ]j^,  x.  1852. 
the  immediate  lessor,  and  no  person  was  named  as  occupier  in  the  9^^  *  Bench 
rate  book.    At  the  time  the  rates  were  made,  one  Mary  M'Goyem        ^xjan 
held  the  premises  under,  a  lease  made  before  the  passing  of  6  &  7  boscommon 
Vie^  c.  92  (1843) — Marcus  M'Causland  being  then  her  immediate       uwiom. 
lessor,  and  Marj  M^Govem  had  ceased  to  occupy,  before  the  levy 
of  the  rate.     The  plaintiff,  on  the  27th  of  March  1850,  became  the 
occupier  of  the  premises,  as  tenant  firom  year  to  year  to  Marcus 
M'Causland ;  and  on  the  4th  of  June  1851,  notices  were  served  on 
the  plaintiff  by  the  defendants,  calling  on  him,  as  occupier,  to  pay 
the  rates  within  one  month  from  the  date  of  the  notices    same  not 
having  been  paid  within  four  months  after  the  making  of  such 
rates  on  the  immediate  lessor.    The  rates  not  having  been  paid,  the 
Guardians  issued  their  warrant  to  Thomas  Conry,  authorising  him 
to  collect  them,  and  under  that  warrant  he  distrained  on  the  lands 
so  formerly  occupied  by  Mary  M'Govem,  on  the  28th  of  July  1851. 
The. question  submitted  to  the  Court  was,  whether  or  not  the  said 
distress  was  maintainable? 

If  the  Court  should  be  of  opinion  in  the  affirmative,  by  consent^  a 
judgment  of  nolle  prosequi  was  to  be  entered  against  the  plaintiff; , 
and  if  the  Court  should  be  of  a  contrary  opinion,  defendants  agreed 
that  judgment  should  be  entered  against  them  by  confession. 

Meagher  (with  him  Thomas  O^Hagan\  for  the  defendants. 

This  rate  was  not  void,  and  the  case  is  not  governed  by  Lord 
Lwioris  case  (a).  The  rate  was  imposed  on  the  immediate  lessor  by 
name,  and  the  lease  under  which  the  premises  were  held  was  made 
previous  to  the  passing  of  the  late  Act,  which  made  immediate 
lessors  liable  for  the  rate.  In  any  action  brought  against  M'Caus- 
land, seeking  to  make  him  liable  to  the  rate  as  immediate  lessor,  it 
would  be  open  to  him  to  show  he  was  not  the  immediate  lessor ;  but 
an  error  in  misnaming  a  person  as  immediate  lessor  does  not  render 
the  whole  rate  void,  so  as  to  make  a  distress  illegaL  The  1  &  2  Vie^ 
c  56,  s.  61,  provides  that  the  Guardians  shall  make  and  levy  such 
rates  as  "  may  be  necessary,  on  every  occupier  of  rateable  heredi- 

(a)  13  Ir.  Law  Bep.  44. 
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M.  T.  1852.  taments;"  and  the  62nd  section 'enacts  that  in  making  snch  rate, 
< ^^^     '*  regard  shall   be   had  to  the   amount  which    shall  in  manner 

RUSH 

^^  "  aforesaid  have  been  ascertained  to  be  chargeable  npon  any  else- 

BoscoMMON  "  toral  diyision  in  respect  of  its  proportion  of  the  expenses  incnned 
"  in  the  relief  of  persons  within  the  workhouse  of  the  union  during 
'Hhe  period  to  which  the  last  account  of  such  expenses  shall 
''extend."  And  the  63rd  section  defines  what  hereditaments  are 
rateable  under  the  Act  These  sections  are  conversant  with  the 
making  of  the  rates,  and  the  amount  necessary  to  be  raised  for  the 
current  period.  The  64th  section  directs  the  rates  to  be  made  on 
'^  an  estimate  of  the  net  annual  value  of  the  several  hereditaments 
rated  thereunto.''  The  65th  section  prescribes  the  mode  in  whidi 
the  rates  are  to  be  made.  But  the  whole  of  the  sections  regard  the 
premises  as  being  always  liable  to  the  rate ;  and  if  mistakes  do  occur 
in  naming  the  occupier,  they  will  not  exonerate  the  premises,  though 
they  may  enable  the  complainant  to  dispute  his  liabili^.  The  sec- 
tions giving  the  right  of  distress  are  the  73rd  and  78th.  The  73rd 
gives  to  the  collector  the  same  powers  as  are  given  by  the  6  &  7  Vie^ 
c.  92,  s.  3,  to  county  cess  collectors ;  and  the  78th  authorises  the 
Guardians,  in  case  the  rate  be  not  paid  within  two  months  after  its 
being  made,  to  raise  such  rate  by  distress  on  the  rateaUe  property. 
— [Pebbin,  J.  The  question  is,  whether  the  rate  in  this  case  be  a 
rate  at  all  ?] — ^If  the  Court  come  to  the  conclusion  that  the  Guar- 
dians acted  without  any  jurisdicticn,  the  complainant  has  a  right 
to  try  that  by  action ;  but  if  the  Guardians  had  some  jurisdiction, 
then  clearly  a  right  of  appeal  exists. — [Pebbin,  J.  But  the  rate  is 
not  made  on  the  occupier;  who  then  is  to  appeal?] — Any  one 
aggrieved;  s.  156;  and  s.  110  enacts — ''  That  notwithstanding  any 
"such  appeal,  or  notice  thereof,  every  rate  shall  be  payable,  and 
''shall  be  levied,  as  if  no  appeal  had  been  made,  until  such  rate 
''shall  be  actually  quashed  or  amended."  It  must  be  argued  that 
the  rate  is  wholly  void ;  and  if  void  now,  it  must  have  been  void 
when  it  was  imposed.  This  case  difiers  from  Lard  Luean*s 
ease :  for  there  the  Guardians  acted  without  a  shadow  of  juris- 
diction— ^in-  this  case  they  had  clearly  some  jurisdiction. 
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In    The  Churchwardens  of  Birmingham  ▼.  Shato  (a),  it  was  M.  T.  1852. 
,    ,_     _  _  .         ^  .         QweiCtBenck 

neldy  that  a  person  exempt  from  poor-rate,  as  occupier  of  premises     v^^^y  -* 

RUSS 

belonging  to  a  scientific  or  literary  society,  must,  if  assessed  for  ^^ 

snch  premises,  contest  the  liability  by  appeal,  and  cannot  bring  an  bosgobcmoit 
action  for  a  levy  made  to  enforce  such  rate  not  appealed  against. 
In  Lynch  v.  The  Guardiane  of  the  Ballinrohe  Union  (b\  it  was 
held,  that  the  name  of  a  person  appearing  on  the  rate  books  of  a 
union  as  immediate  lessor  is  not  conclusive  evidence  of  that  fact, 
and  may  be  rebutted :  so  in  Marshall  v.  Pitman  (c),  it  was  held, 
that  whfire  a  party  having  no  stock  in  trade  is  rated  as  an  inhabi- 
tant, his  remedy  is  by  appeal  to  the  Quarter  Sessions,  and  replevin 
does  not  lie  for  a  distress  under  such  a  rate. 


J.  RMmon  and  Martley,  contra. 

This  distress  cannot  be  maintained.  The  two  rates  were  made 
on  Marcus  M'Causland,  the  immediate  lessor :  one  on  the  21st  of 
June  1847»  the  other  on  the  21st  of  June  1848, — ^both  made  under 
the  subsequent  Poor-law  Act,  6  &  7  Vie.y  e.  92,  s.  1.  M'Causland 
was  not  the  immediate  lessor,  for  a  person  named  M'Govern  held 
the  premises  under  a  lease*  The  Guardians  thus  assumed  jurisdic- 
tion, and  if  so,  their  act  is  void,  and  the  remarks  of  the  Court  in  that 
case  from  10  Q.  J9.  exactly  apply. — [Lefboy,  C.  J.  The  rate  there 
was  made  on  the  occupi^,  not  on  the  president. — CRAMPToir.  The 
entry  in  the  rate  book  is  only  prima  facie  evidence,  not  conclusive ; 
and  that  is  all  the  Court  decided  in  Lord  Lucan's  ecue."] — ^But  we 
have  the  evidence  here  stated  that  M'Causland  was  not  the  imme* 
diate  lessor. — [Moore,  J.  But  this  is  not  an  action  against 
M'Causland.] — The  jurisdiction  given  by  the  Act  is  that  where  a 
person  holds  under  a  lease  not  exceeding  £4  rent,  tlie  immediate 
lessor  is  to  be  rated  instead  of  the  occupier,  and  him  alone.  The 
Guardians,  having  made  that  rate  on  the  lessor,  cannot  now  recover 
it  from  the  .subsequent  occupier.  The  1  &  2  Ftc,  c.  56,  imposed  a 
rate  on  the  occupier,  giving  him  a  specific  liability.  The  6  &  7  Ftc, 
c.  92,  substituted  a  new  liability ;  by  that,  if  a  lease  be  made  after 

(a)  10  Q.  B.  668.  (6)  3  Ir.  Jnr.  254. 

(c)  9  Bing.  595 ;  S.  C.  2  M.  &.  S.  745. 
VOL.  3.  3  L 
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M.  T.  1852.  the  Act  of  Parliament  passed,  the  rate  was  on  the  immediate  lessor; 
>-^-s.— -^     here  the  lease  was  made  hefore  the  6  &  7  Vic^  c.  92,  and  so  no 

AU8H 

^^  liability  attached  to  the  lessor.— •^Moobb,  J.    Lard  LucatCt  ease 

ROSCOMMON  decided  that  if  an  action  be  brought  against  the  immediate  lessor, 

he  may  defend  himself;  but  if  we  sanction  this  distress,  it  would  be 

indirectly  charging  the  lessor  with  a  greater  sum  than  he  is  liable 

for.] 

OHagan  replied. 

It  cannot  be  argued  that  every  rate  in  which  a  mistake  occurs  is 
a  nullity,  especially  as  an  appeal  is  given  to  the  party  aggrieved; 
and  if  there  be  no  appeal  by  the  party,  then  allowing  this  proceed- 
ing to  be  had  recourse  to,  in  order  to  avoid  the  rate,  would  nullify 
the  Act  of  Parliament*  If  the  facts  were  as  in  Lord  LueafCs  eoMe^ 
it  might  be  shown  the  plaintiff  was  not  liable ;  but  here  the  party 
who  is  liable  is  before  the  Court,  and  he  ought  not  to  be  allowed  to 
take  advantage  of  this  mistake  in  the  rate  book.  Under  the  old  Act 
1  &  2  Ftc,  c.  56,  the  person  in  actual  occupation  was  bound  to  pay, 
and  he  was  entitled  to  deduct  a  proportion  of  the  rate  from  the 
landlord ;  but  where  the  occupier  was  not  primarily  liable,  he  was 
entitled  to  deduct  the  whole  rate  fix>m  the  rent.  The  6  &  7  Ftc, 
c.  92,  changed  that  course  of  proceeding,  for  the  rate  is  now  thrown 
en  the  immediate  lessor. — [Moobe,  J.  It  might  be  argued  that  the 
3rd  section  was  only  applicable  to  lessors  within  the  1st  section,  and 
then  the  lessee  would  not  be  entitled  to  recover  against  the  lessor, 
because  he  is  not  such  a  lessor  as  is  therein  described.  Suppose 
M'Govem  was  rated,  though  not  not  named  in  the  rate  book,  would 
she  have  the  same  power  of  appealing  ?] — Yes,  under  the  101st  sec- 
lion  :  Huichnu  v.  Chambers  (a). 

Lefbot,  C.  J. 

We  entertain  no  doubt  in  this  case.  Taking  the  two  Acts  to- 
gether, the  matter  comes  to  this — ^that  a  true  rate  must  be  made 
upon  some  rateable  person.  Under  the  first  Act,  it  must  be  laid 
upon  the  occupier,  there  being  no  other  person  whom  the  law 

(«)  1  Burr.  58a 
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anthoiised  the  Poor-law  Guardians  to  rate;  but  then  comes  the  M.  T.  1852. 

second  Act,  enabling  them  to  rate  another  class  of  persons.    The     v-i^^-,* 

moment  that  Act  came  into  operation,  the  Guardians  had  the  choice  ^^ 

to  elect  one  or  other  of  those  classes.    The  rate  in  question  appears  boscommon 

to  have  been  made  under  the  second  Act,  instead  of  the  first,  but 

that  mistake  cannot  annul  the  rate ;  theref(»«,  if  the  rate  were  not 

void,  under  the  several  provisions  of  the  two  Acts,  the  plaintiff,  as  a 

subsequent  occupier,  stands  in  the  place  of  the  original  occupier, 

who  might  have  appealed  and  alleged  what  he  could  against  the 

levy.   He  does  not  do  so ;  and  he  cannot  now  raise  the  objection  aa 

to  what  extent  he  ought  to  be  recouped.    We  have  nothing  to  do 

with  that;  we  only  say  that  the  rate  laid  on  was  on  a  person  in 

occupation  and  liable  to  pay. 

CaAMFTON,  J. 

This  rate  is  not  a  nullity.  It  was  made  on  the  supposition  that 
M^Causland  was  the  immediate  lessor,  upon  whom  only  the  rate 
could  be  made,  and  there  was  no  appeal  from  that  rating.  If  there 
had  been  an  appeal,  that  mistake  would  have  been  set  right,  and 
then  the  rate  would  have  been  thrown  upon  the  occupier. 

Pebbin,  J.,  concurred. 

MOOBE,  J. 

I  felt  some  difficulties  in  this  case,  which  have  now  been  re- 
moved. It  appears  to  me  that  the  principle  of  the  decision  in  Lord 
Z«ean*s  eeue  is  applicable  to  the  present ;  and  though  a  mistake 
has  been  committed,  no  greater  hardship  is  imposed  upon  the  tenant 
than  if  the  rate  were  properly  made.  I  think  the  rate  was  not  a 
nullity. 


20  COMMON  LAW  REPORTS- 


M.  T.  1852. 
Queen* tBtnch 


EENNAN  «.  GARDE. 


Nov.  19. 


Sundays  are     Meaghbb,  with  him   Carr,  showed  cause  against  a  conditional 

not  to   bo  '  ^ 

reckoned  in      order,  that  the  verdict  had  in  this  case  he  sot  aside,  upon  the 

notices  of  trial 

or  notices  of  ground  that  the  notice  of  trial  was  insufficient,  and  not  such  notice 

ten  dajs'         ^  ^^  required  hj  the  Act  of  Parliament,  and  the  13:ird  General 

miSTtherefoSJ  ^^^^  providing  for  such  notice. 

exdnrivef^f         '^^®  ohjection  here  is  a  narrow  one — ^that  the  notice  of  trial 

SondajT.  served  was  one  daj  short,  hy  its  heing  served  on  a  Saturday ;  and 

as  Sunday  intervened,  the  service  did  not  comply  with  the  133rd 
General  Order,  which  provides  that  *'  ten  days'  notice  of  trial  shall 
'*  he  given  in  country  cases,  and  six  days'  in  town  cases,  and  the 
*^  plaintiff  may  countermand  his  notice  of  trial,  five  days  in  country 
''  cases,  and  three  days  in  town  cases,  before  the  time  mentioned 
''therein  as  the  time  of  trial." 

But  we  have  a  preliminary  objection  to  this  conditional  order 
being  entertained,  because,  when  it  was  served,  they  did  not  furnish 
at  the  same  time  the  affidavit  on  which  it  was  rested ;  and  further, 
the  motion  being  not  strictly  a  new  trial  motion,  but  one  to  set 
aside  proceedings  for  irregularity,  the  order  should  spedfy  the 
grounds  of  the  irregularity. 

Pebbin,  J. — That  objection  should  have  been  made  at  an  earlier 
period. 

If  Sunday  is  to  be  counted  in  the  notice  of  trial,  then  this  notice 
was  sufficient;  and  under  the  old  practice  Sundays  were  always 
included  and  counted  in  the  fourteen  running  days,  and  even  in  the 
short  notice  of  trial  they  were  also  counted.  The  4th  General  Order 
provides  for  the  computation  of  time,  and  it  says — ''  When  by  any 
"  rule,  order,  or  proceeding,  time  is  to  be  computed  by  days,  it  shall 
"  be  exclusive  of  the  holidays  in  the  statute  13  Vic^  c.  18,  and  in 
« these  Rules  mentioned,  &c. ;  and  in  all  cases  it  shall  be  exclusive 
**  of  the  first,  and  inclusive  of  the  last  day,  unless  the  last  be  a 


COMMON  LAW  REPORTS. 


21 


"  holiday,"  &c.    Notice  of  trial  is  not  a  proceeding  within  that  Rule  M.  T.  1852. 
—it  18  but  the  notice  of  a  proceeding. — [Moobb,  J.    Do  btindajs     v...^v«— -^ 

K1ZN1V  A IV 

connt  in  general  notices  ?] — Some  of  the  officers  hold  they  do  not.  ^ 

This  notice  was  served  on  Saturday,  for  the  Wednesday  week  fol-      oabde. 
lowing,  and  was  amply  sufficient. 


Hiekiy  and  M^Dermoit^  contra. 

The  ten  days'  notice  is  exclusive  of  holidays,  and  yet  if  this  BOtioe 
of  trial  be  held  sufficient,  it  will  virtually  repeal  the  13  Ftc,  c  18, 
s.  23,  which  declares  Sunday  to  be  a  holiday  within  that  Act.  The 
ten  days  must  be  exclusive  of  holidays,  and  it  has  been  so  held  in  an 
unreported  case  decided  in  the  Coort  of  Exchequer,  Carrigan  v. 
ItGawer. — [Fibbrin,  J.  Two  days'  notice  of  bail  is  to  be  given  in 
town  cases— 4oes  that  include  Sundi^s  ?3 

Carr  replied. 

Per  Cwiam, 

Sundays  do  not  count  in  notices  of  trial;  this  verdict,  therefore, 
must  be  set  aside  with  costs. 

Order  absolute,  with  costs. 


NoTB. — Under  the  Common  Law  Flx)cednTe  Act,  16  &  17  Vie,,  c  113,  s.  103, 
"  ten  days'  notice  of  trial  or  inqniiy  shall  be  giTen,  and  shall  be  snfficent  in  all 
caaes,  whether  at  Bar  or  Nisi  Prins,  in  town  or  oonntry,  nnless  otherwise  ordered 
bj  the  Conrt  or  a  Judge,  and  the  expression  *  short  notice  of  trial'  in  any  order 
or  consent  shall  be  taken  to  mean  fbnr  days."  There  is  thns  a  nnifoim  period 
anigned  for  notices  of  trials  of  town  and  country  cases,  and  the  number  of  days  is 
to  be  reckoned  exdosive  of  the  day  on  which  it  is  given,  and  indnsiye  of  the  last 
day.  The  countermand  of  notice  of  trial  may  be  given  four  days  before  the  time 
mentioned  in  the  notice :  s.  104 ;  and  this  also  applies  to  town  and  country  cases, 
and  both  the  sections  include  also  notices  of  inquiry.  All  holidays,  except  Sun- 
day, are  included  in  the  number  of  days,  unless  the  holiday  fall  on  the  last  day, 
in  whidi  case  the  day  following  is  to  be  regarded  the  last  ^f  such  days :  s.  232. 
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M.  T.  1852. 
Queen' M  Bench 


HODDER  9.  KLFT. 
Nov.  23. 

An  attomej,    Exham,  on  behalf  of  the  defendant  moved  for  liberty  to  enter 
being  the  -»  tf 

aamgnee  of  a  satisfaction  on  the  judgment  in  this  case.    The  application  becomes 

judgment, 

cannot  enter  necessary  as  there  is  no  warrant  of  attorney  for  that  purpose.    The> 

Batuukction  on  ^     • 

the  judgment  defendant  is  the  assignee  of  the  judgmenti  and  is  an  attorney  of  this 

warrant  of       Court,  and  is  therefore  entitled,  on  his  own  behalf,  to  enter  satis&c- 

attoine7.  ^ion  without  a  warrant;  but  the  officer  refuses  to  allow  satisfaction 

to  be  entered,  on  the  ground  that  it  would  be  evading  the  £1.  10s» 

stamp  which  is  necessary  on  a  warrant  of  attorney. 


MOOBS,  J.* 

The  uniform  practice  has  been  to  have  a  warrant  of  attorney  to 
enter  satisfaction,  and  it  is  the  duty  of  the  officer  to  ascertain  that 
such  is  executed,  and  on  the  proper  stamp.  There  is  nothing  on  the 
record  to  show  that  Mr.  Eoft  is  an  attorney;  and  at  some  future 
period  a  question  might  be  raised  as  to  that  fact. 

•  Soke. 


Nmt.  8,  12, 
23. 


In  re  JAMES  CASEY,  and  others. 


The  finding  of  In  the  matter  of  an  inquisition  taken  at  Six-mile  Bridge,  in  the 

juy  can  only  county  of  Chure,  on  view  of  the  bodies  of  James  Casey,  and  otherB^ 

de^cti  appi^'  deceased,  in  the  month  of  August  1852. 

&^*o?the  in-       "^^^  AUomey-General  (Napier),  having  issued  his  fiat  for  that 

qniaitioii,  or 

for  the  nuBcondnct  of  the  Coroner.    An  allegation,  therefore*  of  die  insaffiaency  of 

the  evidence  returned  by  the  Coroner  to  rapport  the  finding,  is  not  ground^adequate 

t9  rest  an  application  to  set  aside  the  inqoisition. 
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purpose^  a  writ  of  eertiarari  was  obtained  (on  an  order  pronounced  M.  T.  1852. 
hy  Moore,  J.,  in  Chamber),  directed  to  the  Clerk  of  the  Crown  for  ^?*f    ^ 
the  coant7  of  Clare,  to  return  into  the  Court  the  several  inquisi-       cASEf* 
tions,  depositions  and  all  matters  incident  thereto,  had  on  view  of 
the  bodies  of  James  Casey,  and  others,  deceased,  at  Six-mile  Bridge, 
in  the  county  of  Clare.    In  pursuance  of  this  eertiarari^  the  pro- 
ceedings having  been  returned,  the  Attorney-General  obtained  an 
order  nisi,  that  the  inquisitions  held  by  the  Coroner  of  the  county  of 
Olare,  on  the  18th  of  August  1852,  be  quashed,  on  the  ground  that 
the  finding  of  the  Coroner's  jury  was  against  law  and  evidence.* 
This  conditional  rule  was  directed  by  the  Court  to  be  served  on 
the  attorney  who  appeared  at  the  inquest  on  behalf  of  the  nezt-of- 
idn  of  the  deceased  persons:  and  sanie  having  been  accordingly 
served  on  the  8th  of  November — 

J.  D.  Fitzgerald,  as  Counsel  for  the  next-of-kin,  applied  that 
they  might  be  furnished  with  copies  of  the  depositions  given  at  the 
inquest :  these  were  voluminous,  and  to  take  them  out  at  their  own 
expense  would  be  a  serious  matter.  By  the  provisions  of  2  FFI  4, 
c.  48,  s.  22,  the  parties  are  entitled  to  this,  and  the  Court  wiU  make 
the  order,  if  the  Crown  will  not  consent 

The  Solicitor-General  (Whiteside). 

The  Crown  do  not  resist  this  application,  though  it  is  a  novel  one. 

'The  Court  made  a  rule  accordingly. 


It  appeared  from  the  depositions  that  an  unfortunate  collision  had 
occurred  at  the  village  of  Six-mile  Bridge,  in  the  county  of  Clare, 
on  the  occasion  of  the  election  for  the  return  of  two  Members  of 
Parliament  for  the  county,  between  some  of  the  inhabitants  of  the 
district  and  a  detachment  of  military  sent  to  protect  the  voters  in 
going  to  the  poU.  Stones  and  other  missiles  were  thrown  at  the 
soldiers,  and  they  fired — ^the  result  of  which  was  that  several  lives 


*  The  oidinaiy  practioe,  end  it  would  seem  the  more  correct  course,  would 
Jiare  been  to  haye  had  the  matter  set  down  on  conciUum. 
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M.  T.  1652.  were  lost;  and  a  Coroner's  inquest  having  been  held  on  view  of  the 
\!f!!t^-^    bodies  of  the  several  persons  so  killed,  the  jvaj  returned  a  verdict 
CASE7.      ^^  wilful  murder  against  some  of  the  firing  party,  and  the  magistrate 
who  aecompanied  them. 

At  the  inqnesty  evidence  was  given  of  a  conflicting  character :  it 
was  attempted  to  be  shown  by  some  witnesses  that  the  military  had 
acted  recklessly,  and  that  the  firing  was  wanton  and  unprovoked : 
whereas  others  all^;ed  that  the  soldiers  were  perfectly  justifiable  in 
firing*  as  same  was  in  defence  of  their  lives,  which  were  imperilled. 
Admittedly,  no  orders  .to  fire  had  been  given  by  the  officers  la 
command  of  the  detachment ;  but  the  magistrate  who  accompanied 
the  party  was  charged  with  having  given  the  order ;  that,  he  post* 
tively  denied  on  oath.  The  evidence  as  to  the  identification  of  the 
persons  who  had  fired  was  also  conflicting. 

Nov.  12.  The  Soluntor-Generai  (Whiteside),  with  him  Marileyy  Hayes 

and  Thomas  Oraydon^  appeared  to  have  the  order  made  absolute  to 
qvash  the  inquisition. 

•A  D.  Fitzgerald^  on  behalf  of  the  next-of-kin,  claimed  the  right 
to  begin,  inasmuch  as  a  notice  to  show  cause  had  been  served  on 
their  behalf,  and  there  was  no  cross  notice  served  to  make  the  order 
absolute. 


The  Solicitor-GeneraL 

The  Crown,  as  a  matter  of  right,  is  entitled  to  precedence^ 

Lefbot,  C.  J. 

It  is  ex  gratia  allowing  Counsd  to  appear  on  this  motiim  on 
behalf  of  the  relatives  of  the  deceased.  Even  were  it  not  so,  the 
right  of  the  Crown  to  begin  cannot  be  affected  by  the  form  of  the 
proceedings. 

Febbin,  J. 

The  case  is  to  be  argued  as  if  it  were  set  down  on  eoneilium. 
The  right  to  begin,  therefore,  is  undoubtedly  in  the  Crown. 
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•    Tim  SoUator-Gtneral.  It.'IAMX. 

This  ifl  an  apf^cadon  to  quash  an  inquisition,  on  the  ground  that 
there  is  nothing  in  the  depositions  to  sustain  the  finding  of  the  jury, 
and  the  Court  must  necessarily  look  into  the  depositions.  There  is 
no  ohjection  to  the  inquisition  in  point  of  form.  The  Court  of  the 
Coroner  is  a  Cofort  of  Record,  and  his  duty  is  to  inquire  into  the 
facts  hearing  on  the  death  of  the  deceased :  1  &  2  1%.  ^  JT,  c.  13, 
8.  5 ;  .2  ffaiek.  P.  C,  Coroner^  h,  2,  c  9,  s.  31 ;  ^Hule  P.  C,  p.  65. 
A  writ  of  cerHorari  is  the  only  means  open  to  ascertain  the.correct^ 
nesa  of  such  an  inquisition :  the  form  of  the  writ  is  given  in  2  Oude 
Ct.  Pr^  p.  100 ;  Fiiz.  N.  A,  p.  364.  K  this  Court  see  any  thing 
jlregnbr  or  illegal  on  face  of  ihe  depoditions  and  findings  returned 
io  snch  writ,  it  will  quash  them :  Anom.  (a).  The  Court  will  for 
that  purpose  lodi:  into  affidavits  charging  the  Coroner  with  undue 
practices:  TAe  King  v.  B(nm^{b)%  6  Vin,  Abr^  CwwMt^  c.  14; 
B€x  V.  JStuheiey  (e).  If  the  premises  wiU  not  warrant  the  finding  of 
the  Coroner's  jury,  the  Court  will  quash  the  inquisition:  Sex  v. 
Parker  (d)  ;  Eew  v.  Haihertal  {e) ;  SmWiU  ease  (/) }  6  Com.  Dig., 
Coroner,  g,  12,  In  the  Matter  of  CuUey(g).  That  was  an  appli- 
isation  to  set  aside  the  finding  of  a  Cotojoei^B  joiy,  for  defects 
apparent  on  the  fiace  of  the  inquisition.  Denman,  C.  J.,  in  giving 
judgment^  says: — ^'  The  inquisition  ie  a  nullity.  I  douht  whether 
'*  there  is  any  finding  at  alL  The  jury  in  efiect  say  that  the  slaying 
"  of  Culley  was  justifiahle,  hecause  certain  other  pers<ma  had  either 
**  acted  improperfy\ar  heen  guilty  of  neglect  of  duly.  There  is  no 
'^*  pretence  for  saying,  on  the  facts  found,  that  it  was  justifiable 
Mfaomioide.  There  is  nothing  to  show  that  the  deceased  had  ever 
^  given  any  provocation  for  the  assault.  I  entertained  at  first  some 
'*  douht  whether  the  inquiation  ought  to  he  quashed  by  this  Court, 
•^  except  on  the  application  of  some  party  interested.  On  furthet 
<«<  consideration,  however,  I  think  it  may  be  quashed  on  the  appli- 
>*  cation  of   the  Crown,  which  has  an   interest  in'  the   general 

(a)  1  Vent  852.  (6)  Carth.  72;  S.  C.  1  Salk.  189. 

(c)  12  Mod.  493.  (rf)  2  Ley.  140. 

(0  3  Mod,  80.  (/)  Comb.  386. 

^     (^)  5  B.  &  Ad.  230. 
VOL.  3.  '  4  L 
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M.  T.  1852.  «  admiiuBtiation  of  jostioe."    In  the  MaUer  of  J.  L.  Dam  (a),  ths 
TL—v— i-"    jurisdiction  of  the  Court  to  quash  the  inquisition  is  zeoognised; 
CASST.       ^^  ^^  application  there  was  refused,  because  of  the  peculiar 
circumstances  of  the  case. 


J.  D.  FUxgerald,  Sir  C.  O'LoghUn  and  Coffey,  contra. 

The  efiect  of  granting  this  application  would  be»  that  the  Court 
would  thereby  take  on  itself  the  province  of  the  Coroner's  jury.  The 
4  Ed.  1  defined  the  duty  of  the  Coroner:  2  JET.  P.  C,  p.  60;  and 
that  -duty  is  but  to  note  the  effect  of  the  evidence,  and  take  such 
evidence  as  he  thinks  material :  that^  however,  is  no  part  of  the 
inquisition :  10  Cair.  1,  sess.  2,  c  18.  It  was  not  until  the  9  &•  4f 
c.  54,  s.  4,  that  the  Coroner  was  required  to  return  the  evidence 
in  the  way  of  depositions,  nor  did  that  make  the  evidence  a  matter 
of  record,  within  the  meaning  of  that  statute.  In  the  cases  cited, 
the  inquisition  was  set  aside  for  defects  apparent  on  it,  or  miscon- 
duct in  the  Coroner  himself*  Here,  admittedly,  there  is  no  infonna- 
lity  apparent,  and  the  conduct  of  the  Coroner  is  not  questioned. 
But,  even  assuming  the  Court  had  jurisdiction,  it  is  an  application 
to  its  discretion,  and  clearly  a  case  in  which,  under  the  circumstan- 
ces, it  will  not  interfere :  Ripley  v.  OUfield  {h) ;  Bex  ▼•  Do/* 
-tan  (c) ;  The  King  v.  Rose  (d) ;  Lord  Mohun^e  ease  (e). 

Martky  replied. 

It  cannot  be  argued  that  the  Coroner^s  juxy  is  only  to  look  to 
the  evidence  on  one  Mde,  and  that  if  a  prima  faeie  case  be  made 
out,  they  are  warranted  in  a  finding;  that  is  not  the  purpose  of 
the  Coroner's  jury — they  are  sworn  ad  imqmrendum,  so  that  if 
they  confine  themselves  to  merely  criminatory  circumstances,  their 
verdict  is  worthless :  I  RusaeU  on  Crimee,  pp.  29»  541.  In  re 
CuUey  shows  that  this  Court  has  clearly  jurisdiction  to  deal  with 
the  findings :  The  Queen  v.  MaUeU(f).  There  is  nothing  to  limit 
the  jurisdiction  of  this  Court  over  inferior  tribunals :  T%e  King  v. 

(a)  8  A.  &  E.  936.  (6)  Sir  T.  Jones,  198* 

(c)  2Str.91U  (rf)  2  Bar.  82. 

Qb)  1  Salk.  108.  (/)  1  Cox,  C.  C,  336. 
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Sianiake  (a).    The  Attomey-General  is  not  entitled  to  any  particnp  M.  T.  1853. 
lor  favour,  bat  it  is  his  dutj  to  see  criminal  justice  properly  con*     <»ii— y— / 
daeted :  GameU  v*  Ferrand  (6) ;  Foiier  Cr.  Law,  p.  266»  casst* 

Cur,  ad,  tmii. 


Lbfkot,  C.  J. 

This  ease  comes  before  us  on  a  motion  to  quash  several  inqubi-  Nov.  23. 
lions  finding  verdicts  of  wilful  murder  against  several  persons 
therein  named*  It  is  grounded,  not  upon  any  defect  in  form  or 
substance  apparent  on  the  face  of  the  inquintion,  nor  for  any 
alleged  misconduct  of  the  Coroner ;  but  upon  an  allegation  of  the 
insufficiency  of  the  evidence  returned  by  the  Coroner  to  support  the 
Ibding  of  the  jury.  Counsel  on  behalf  of  the  next-of-kin  of  some 
of  the  deceased  have  been  heard  on  the  motion;  and  now  the 
important  question  for  our  decision  is — ^whether  it  is  competent 
for  the  Court  to  ent^  upon  such  an  inquiry,  and  to  quash  an  inqui- 
sition upon  the  ground  suggested  ? 

The  case  has  been  argued  with  great  ability  and  research  on 
both  sides.  Cases  have  been  found  which  may  seem  to  furnish 
an-  analogy,  and  have  been  relied  on  for  that  purpose ;— some  of 
these  establish  the  undoubted  right  of  the  Court  to  look  into  the 
depositions,  and  thei^by  to  control  the  finding  of  the  jury^  for  the 
purpose  of  baiL  To  this  efiect  are  the  cases  of  Rex  v.  Dalian  (e\ 
and  the  MS*  note  of  the  case  before  Lord  Mansfield,  given  to 
the  editor  of  Strange^  in  which  he  held  that  the  depositions,  and 
not  the  inquisition,  were  to  guide  the  discretion  of  the  Court  as 
to  bail :  to.  which  may  be  added  the  case  of  Rex  v.  Magraik  (d)* 
There  is  then,  besides  these  cases,  also  that  strong  dictum  in  the 
case  of  Rex  v.  Hethersall  {e\  in  which  the  Court  is  represented 
to  have  said  to  the  Counsel — *^  If  you  can  produce  an  affidavit  that 
**  the  jury  did  not  go  according  to  the  evidence,  the  Court  will  grant 
**  the  application  to  quash  the  inquisition."  Strong  arguments  have 
also  been  urged  for  the  convenience,  and  even  the  necessity,  for 
the  existence  of  such  a  jurisdiction,  to  protect  the  admittedly 

(a)  1  Mod.  82.  (6)  6  B.  &  C.  61 1. 

(c)  2  Stra.  911.  (<0  2  Stra.  1242. 

(e)  3  Mod.  80. 
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M.  T.  1852.  ionooent.    Stiil,  howev^y  no  reported  case  has  b^ea  foaijd^  and 
Queen'*  Smth 

neither  in  this  Gbantrj,  nor  upon  a  eearoh  in  the  Cr<mn  <^to  in 

England^  can  any  inatanoe  be  found  of  the  actoaLeXBrcua  of  ftocli  a 

jarisdiGiaott  hy  an  order  qaaahing  an  inquisition  for  the  insufficiency 

of  the  evidence  to  support  the-£adii»g.    Under  these  circumstances, 

having  no  precedent  for  our  guidance,  we  are  bound  to  coonder 

matnrefy  the  ooaiBequettoes  of  compljing  wil3i  such  an  applicaUbn, 

not  onfy  in  reflect  to  the  individuals  concerned  on  each  side,  Init 

not  less  so  as  regards  the  interests  of  public  justice  in. the  due 

administration  of  the  law.    See  then,  in  the  first  plaocb  if  we  ar«i 

to  review  this  mass  of  evidence  for  the  pukpose  of  eontrolliiig  the 

finding  of  the  jury,  what  a  task  have  we  to  engage  in*— to  judge 

of  its  efieci  upon  paper— ^without  the  advatitage  of  4>bBerving  or 

knowing!  ainy  thing  of  the  demeanour  of  the  witnesses,  which  i4  sex 

often  found. t<j  be  the  best  test  of  their  credit.     But  swqpposing 

this  difficulty  out  of  the  way,  look  to  the  result  of  a  decasion,  onei 

way  or  the  other,  founded  on  our  forming  and  expres^g  an  opinion 

on>  the  sufficient  or  insttffieien<7'  of  the  evidence  to  support  the 

finding*    It  is  admitted  that  our  decision  to  qliash  the  inqoisitioa 

woliM  not  prevent  a  bill  being  sent  up  to  the  grand  inquest  of 

the-  county.    It  would  be  the  rig^t  of  ihose  who  seek*tO  support  this^ 

inquest  to  do  so;  and  if  so,  can  it  be  conceived  that  sudh  a  bill 

Qould  come  before  them,  unprejudiced  by  the  deliberate  imd  (ii  ia 

not  too  much  to  say)  authoritativa  opinion  of  this  high  tribunal,: 

announcing  that  the  evidence  was  not  shfficieni  to  sustain  the 

Ending  of  the  inquisition  ?    On  the  other  hand>  supposmg  ns  to 

deeide  that  there  is  evidence  to  warrant  such  finding,  wonld  the: 

traversers  (if  arraigned  on  this  inquisition,  which  they  might  be)' 

go  to  trial  unprejudiced  by  a  decision  which  would  be  a  waorant^.. 

or,  as  it  might  be  said,  an  apology  for  the  petty  jury  to  confirm 

the  finding  of  the  inquisition  ?     Are  we  then,  in  the  absenec' 

of  all  precedent,  to  disregard  these  objections  and  difficulties?' 

We  do  not  feei  that  we  can;  and  therefore,  without  forming  or 

expressing  any  opinion  whatever  upon  the  merits  of  the  finding^. 

or  the  sufficiency  or  insufficiency  of  the  evidence  to  sustain  it, 

we  say- 
No  rule  on  the  motion. 
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M:  T-  1652. 


O'DONNELL  v.  O'DQNNELL. 

Nov.  20. 


Chatterton  moved  to  show  cause  against  a  conditional  order  When   affida- 

Tits  are  filed  as 

for.  an  attachment  against  John  O'DonneU,  who  had  been  sum-  cause  against 

a    conditional 

moned  a»  a  witness  in. this  ease,  and  failed  to  attend  at  the  trials  order,  a  mo- 
tion to  show 
>  cause  is  irre- 

Sullivan,  contra.  *^~'  _   ^ 

'  An  attache 

There  is  a  preliminary  objection  to  this  motion,  founded  on  the  °^^t  ^^  ^o^ 

be  granted 
tooth  G^end  Role.    We  have  not  given  .notice  to  make  the  order  against  a  wit. 

ness  for  non- 
absolute.  The  200th  Rule  says : — ^  Where  a  conditional  order  shall  attendance  at 

a  trial,  pnr- 
"have  been  obtained,  and  an  affidavit  shall  have  been  duly  and  in  soanttoasub- 

«  due  time  filed  for  showing  cause,  and  notice  thereof  dulj  given,  hebe  called  in 

<«such  affidavit  and  notice  ^aU  be  good  cau$e  against  making  the  ^lier  and  a 

«« conditional  order  absolute,  unless  the  party  obtaining  such  con-  hTs^non^atten- 

''ditional  order  «hall,  within  six  days  after  the  filing  of  such  j^.g^^*® 

**  affidavit,  and  doe  botice  thereof,  give  notice  of  applying  to  ^he  ''^* 

^  Court  to  make   the  conditional  order,   or  some    part    thereof, 

^absolute,  and  eihall  move  such  notice  according >to  the  course  of 

**  the  Coart ;  and  if  such  notice  be  not  given  and  moved  within 

**  the  time  aforesaid,  the  party  on  whose  behalf  such  affidavit  has 

*'been  filed,  provided  he  has  been  served  with  the   conditional 

**  order,  shall  be  entit!e(d  to  a  Side-bi^r  nilO)  allowing  the  cause 

^  shown  jigainat  the  conditional  order,  as  an  authority  for  taxing 

*^  the  costs,  and  making  and  filing  such  affidavit  and  giving  notice 

*<  thereof,  and  such  costs  shall  be  taxed  accordingly,"  &c.    Here 

they  haVe  filed  no  less  than  four  affidavits  on  the  other  side,  and 

the  six  days  have  not  elapsed  since  we  served  the    condition^ 

erdcK,  and  yet  they  serve  notice  of  motion  to  show  cause.    Th^ 

201st  General  Rule  prescribes  that  *'  Where  a  conditional  order 

**  shall  have  been  obtained,  and  no  affidavit  shall  be  filed  as  cause, 

**  but  notice  of  motion  to  show  cause  shall  be  served  within  the  time 

^'limited  by  the  conditional  order,   the  party  serving  such  notice 
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M*  T.  1662.  *^  shall,  within  the  time  aforesaid,  file  an  affidavit  of  the  due  service 

Qiteen'i  Bendi  ,,    ^        ,  .  ,  ,    .       -  ,       ,  ,         . 

v.-*^ '     "  of  sach  notice,  and  bring  forward  and  move  such  notice  according 

O  OONNET  T 

^^  "  to  the  course  of  the  Courts ;  and  in  case  the  notice  to  show  cause 

o'donnell.  "  shall  be  discharged,  the  order  shall  be  made  absolute."    We  there- 
fore should  be  the  moving  party. 


Chatterion  replied. 

All  we  were  bound  to  do  was  to  file  an  affidavit,  and  serve  notice 
of  having  so  done.  But  we  have  done  more,  and  have  served  notice 
of  showing  causQ. 

Moore,  J. 

But  the  other  side  may  have  thought  your  affidavit  sufficient,  and 
proceeded  no  further* 

Cbamfton,  J. 

You  seek  an  order  you  have  no  right  to  get. 

Per  Curiam. 

Let  the  notice  to  show  cause  be  discharged,  with  costs. 

Jan.  12.  SuUivan  now  moved  to  make  the  order  for  the  attachment 

absolute. 

ChattertoHf  contnu 

The  vntness  was  actually  in  attendance  outside  the  Court,  bni 
he  was  not  called  by  the  crier  of  the  Court,  only  by  the  plaintiff's 
attorney. 

The  Court  refused  the  application,  as  it  did  not  appear  on  the 
Judge's  report  that  the  witness  had  been,  according  to  the  usual 
practice,  called  by  the  crier,  and  there  being  no  note  taken  by  the 
Judge's  registrar  of  the  witness's  non-appearance. 
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H.  T.  1863. 
Qiweii't  B«iidi 


♦  CABTWRIGHT  v.  BALL. 

Jan,  14. 

Iv  ihis  case  a  conditional  order  had  been  obtained  for  liberty  to  Senrice  of  a 

sd.  fa*  snbsti- 
iasae  a  sdm  facias  to  revive  a  jadgment  against  the  heir  and  ter-  tnted  on  a 

retenants  of  the  conusor.  bad  acted  as 

The  affidavit  upon  which  this  order  was  obtained  stated  that  ^e'c^us^, 

aeparate  judgments  had   been   obtained  in  Trinity  Term   1818,  ^^  ,^  ]^ 

against  the  defendant  (since  deceased),  and  his  son;  that  he  had  *<^^  ^o^ 


^ed  many  years,  leaving  estates  in  the  counties  of  Cork  and  of  the   order 
'    ^        '  »  bernggirento 

Waterford ;  that  in  1827  a  custodiam  was  granted  over  the  defend-  the  crediton 

of  the  ooiiTiflor 

anf  s  estate  in  the  county  of  Cork,  and  that  the  custodiam  was  who  were  in 

poflsesflion    of 

renewed  in  1831,  and  under  these  grants  the  plaintiff  went  into  his  property. 

possesion  by  his  agent*  A  receiver  was  subsequently  appointed, 
and  the  estate  was  sold  by  the  Court  of  Chancery  in  1837,  but  the 
proceeds  of  that  sale  were  insufficient  to  reach  plaintiff's  judgment. 
Interest  had  been  paid  on  plaintiff's  judgment  ih  February  1833, 
by  the  agent  appointed  over  the  rents  granted  in  custodiam.  It 
further  appeared  that  J.  H.  Ball,  the  heir-at-law  of  the  defendant, 
had  left  Ireland  several  years  since,  and  was  now  residing  in 
America — ^being  entitled,  subject  to  the  charges  thereon,  to  a  fee- 
simple  property  in  the  county  of  Waterford,  over  a  portion  of  which 
a  receiver  had  been  appointed,  and  over  the  residue  Thomas  P. 
Carew  his  brother-in-law  was  agent,  acting  under  a  power  of  attor- 
ney for  him,  and  that  James  Barry  was  his  solicitor  and  attorney, 
having  acted  for  him  in  a  certain  matter  pending  in  Chancery,  and 
also  in  an  ejectment  suit* 

On  this  affidavit  the  conditional  order  was  granted,  directing  that 
ibe  plaintiff  should  be  at  liberty  to  issue  a  scire  facias  to  revive  the 
judgment  in  this  cause,  and  that  service  of  this  writ  and  of  this 
order  upon  Thomas  P.  Carew  and  James  Barry  respectively,  and 
also  upon  Thomas  White,  a  creditor  in  possession,  be  deemed  good 
Bervice. 
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.H,  T.  1803.       As  cause  against  this  conditional  order,  affidavits  were  filed  by 
« , f     Carew  and  Barrj.    Carew,  in  his  affidavit,  stated  that  he  had  ceased 

CABTWBIOHT 

V.  to  act  as  the  agent  of  J.  H.  Ball  at  the  time  that  some  property 

he  was  entitled  to  got  into  the  hands  of  his  creditors,  and  that 
he  had  no  commnuication  with  him  for  three  years  last  ^ast,  and 
did  not  know  where  he  resided:  that  he  had  left  this  coontry 
twenty-two  years  since,  and  at  that  time  was  not  possessed  of  any 
property}  but  that  he  (deponent)  received  the  rents  of  a  property 
in  Youghal,  which  devolved  on  J.  H.  Ball  in  1647>  under  an  old 
family  settlement,  and  had  applied  somiB  of  the  rents  in  payment  of 
the  expenses  attending  that  property,  and  Barry's  oosta  in  vesiiting 
the  appointment  of  a  Teoeiver.  That  having  been  put  out  of  pot- 
session  by  a  creditor  of  J.  H^  Ball,  he  had  never  ainoe  received  any 
;rents  or  money  on  his  behalf;  that  he  had  written  to  Ball,  eneloaing 
him  ^  power  of  attorney  appointing  deponent  his  agent,  but  to  this 
he  had  received  np  reply. 

Barry,  in  his  affidavit^  denied  all  knowledge  of  J.  H.  Ball,  or  of 
,YaB  residence ;  and  stated  that  be  merely  acted  onder  the  direction 
.of  Carew. 

Macdonogh  add  «Si  •/.  Armairomg  moved  to  make  the  conditional 
order  abaolute. 

/,  Z>.  Fitzgerald  and  (/Figtmj  contra. 

XSFBOT,  C.  J.  . 

This  is  a  question  of  great  unportanoe.  There  has  always  been 
a  distinction  observed  between  the  practice  as  to  the  substitution  af 
service  of  an  original  writ  and  of  a  99ire  fadag;  and  the  Court 
have  always  recognised  that  distinction,  and  have  carried  it  but 
by  the  General  Orders.     Setvic^.  is  here  sought  to  be  sabstitQted 

,on  a  party  who  has  confessed  a  judgment,  and  is  residing  out  df 
the  jurisdiction  of  the  Court;  .he  therefore  is  not  entitled  to  any 
favour  from  the  Court    It  is  admitted  that  the  service  of  the  seift 

faciai  would  be  deemed  good,  if  served  on  a  person  r^resenting 
the  defendant,  as  to  his  property.    Here  we  have  him  represented  by 
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his  creditors — ^thej  being  in  possession  of  his  property — ^that  being  H.  T.  1853« 
a  possession  sufficient  to  prevent  the  operation  of  the  Statute  of     , ' 

CABTWBIOHT 

Limitations ;  he  therefore  is  represented  as  tb  his  property,  and  we  v. 

BALL. 

propose  to  give  these  creditors  notice  of  this  order. 

The  171st  General  Order  increases  the  facility  of  serving  the 
scire  faeias  ;  for  it  allows  it  to  be  served  on  the  wife,  daughter  or 
other  member  of  the  defendant's  family.  His  brother-in-law  was 
acting  for  him  in  this  country,  and  he  must  be  considered  as  a  mem- 
ber of  his  family.  He  employed  an  attorney  for  him,  and  took 
proceedings  on  his  behalf,  but  he  says  he  is  not  in  receipt  of  the 
rents,  because  the  defendant's  creditors  are  in  possession ;  but  there 
is  nothing  to  show,  if  they  were  paid  off,  that  he  would  not  resume 
the  possession :  he  must,  therefore,  be  taken  to  stand  in  the  position 
of  his  agent  The  172nd  Greneral  Order  provides  that  where  service 
of  the  scire  faeiaa^  as  directed  by  the  I7lst  Rule,  cannot  be 
effected,  and  that  due  and  proper  means  were  used  to  effect  such 
service,  the  Court  will  direct  such  substitution  of  service,  and 
impose  such  terms  as  they  think  fit.  The  widest  discretion  is 
thereby  left  to  the  Courts  to  be  regulated  by  the  circumstances  of 
each  case.  Here  we  have  Carew  in  the  position  of  an  agent,  on 
whom  it  will  be  incumbent  to  resume  the  receipt  of  the  rents,  for 
he  incurred  a  debt  which  the  attorney  must  be  paid  out  of  the  rents. 
Looking,  therefore,  to  the  circumstances  of  the  caso— Carew  not 
denying  that  he  could  find  out  where  the  defendant  is — ^we  think 
that  we  ought  to  substitute  service  in  this  case,  by  serving  Carew 
and  Barry,  and  the  creditors  of  the  defendant 

Crampton,  J. 

I  consider  Carew  the  agent,  and  Barry  the  attorney,  of  this 
defendant^  just  as  much  as  when  Carew  was  in  receipt  of  the  rents. 
There  is  no  doubt,  when  the  creditors  are  paid  off,  Carew  might 
again  resume  the  possession ;  and  there  is  nothing  to  show  that 
it  is  not  in  Carew's  power  to  communicate  with  the  defendant 

FSBBiN,  J.,  and  Moons,  J«,  concurred. 

VOL  3.  5  L 
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H.  T.  1853. 

Qtl€€H'sBeHCk 


WALDRON  V.  JONES. 

Jan.  11. 

A  plaintiff  in  S.  FsROUSOHy  OQ  behalf  of  the  plaintiff,  applied  to  make  abaolute  so 

a  cftiuCf  hftying 

obtained  the    moch  of  a  conditional  order  as  directed  the  payment  to  the  plaintff 

interlocatoxy     ^^  ^^^-  ^  ^^^'    ^^  appeared  that  the  costs  of  two  interiocntory 

u^'Sie  sum  >^<>^<"^>  ^^  l'^^  obtained  by  the  plaintiff  in  this  case,  but  the  costs 

nofbeaUo^ed  ^^  ^^^  motion  were  under  £10,  and  consequently  no  execution 

to  confloUdAte  against  the  person  could  issue.    Thereupon  an  order  had  been  made 

and  thereby     by  Greene,  B.,  in  Chamber  (hearinff  motions  for  all  the  Courts),  that 

entitle  him  to     :  \  o 

18800  a  CO.  sa.,  the  plaintiff  might  be  at  liberty  to  consolidate  the  two  sets  of  costs, 

as  such  would 

be  an  eyasion  amounting  to  £1L  Os»  1  Id.,  and  that  the  defendant  should  pay  the 

Vic,,  c  28.  fituoe ;  and  in  the  eyent  of  his  default,  that  plaintiff  might  be  at 
liberty  to  issue  execution  against  the  person  of  the  defendant  ibr 
the  amount. 

The  necessity  for  this  application  arises  from  the  provisions  of 
1 1  &  12  Ftc,  c.  28,  *'  an  Act  to  amend  the  law  of  Imprisonment  for 
Debt  in  Ireland,"  &c.,  which  enacts  that  no  execution  shall  issue  for 
a  sum  under  £10.  These  costs  are  respectively  £6.  Os.  7d.  and 
£6.  Os.  4d. ;  and  we  would  be  unable  to  recover  either  unless  we 
be  allowed  to  consolidate  them. — [Moobb,  J.  But  why  ^>ply  to 
make  absolute  part  only  of  the  conditional  order  ?] — The  20(Mi 
General  Order,  by  implication,  authorises  such  an  implication.  Cor 
the  words  of  it  are,  ^*  give  notice  of  applying  to  the  Court  to  make 
the  conditional  order,  or  some  part  thereof,  absolute.'* — [Obamp- 
TON,  J.  The  words  "issue  execution,"  in  the  conditional  order, 
mean  any  exepution — ^not  merely  execution  against  the  person,  but 
against  goods — ^why,  therefore,  not  have  the  entire  order  made  abso- 
lute ?] — ^We  think  it  safer  to  abandon  the  latter  part  of  the  order. 


Purcell,  contra* 


The  true  reason  for  omitting  the  alternative  part  of  the  order  is, 
because  the  11  &  12  Fic,  c.  28,  makes  arrest  for  a  debt  under  £10 
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WALDBON 
JONES. 


illegal;  and  the  object  of  the  plaintiff  in  abandoning  the  latter  part  H.  T.  1 863. 
of  the  conditional  order  is  with  a  yiew  to  withdraw  that  question 
from  the  consideration  of  the  Court.  If  the  order  for  consoli- 
dating these  costs  be  upheld,  the  object  of  that  Act  of  Parliament 
would  be  frustrated.— .[MooBS,  J.  There  could  be  no  objection  to 
a  JL  fa.  issuing. — Cbampton,  J.  The  Court  cannot  issue  process 
for  coats  amounting  to  less  than  £10.  Suppose  a  ciyil-bill  decree  for 
different  sums,  would  the  plaintiff  be  allowed  to  go  into  the  Assist- 
ant-Barrister's Court,  and  consolidate  them  ?] — Certainly  not ;  and 
a  frurther  fact  here  is,  that  some  of  the  items  taxed  are  so  by  antici- 
patioB,  as  certain  fees  on  the  prospective  execution,  which  <^  course 
have  not  been  paid. 


Ferguson  rallied. 

If  there  be  any  objectionable  item  in  the  costs,  it  should  have 
been  reviewed  on  the  taxation.  The  object  of  1 1  &  12  Vie^  c  28, 
was,  not  to  prevent  a  party  adding  togetiier  as  many  claims  as  he 
had  against  the  same  poison,  arising  in  the  same  way,  but  that  if  on 
a  dbcree  or  ordiBr  there  was  a  less  sum  due  than  £10,  he  was  to 
resort  to  die  civil^lMll  jurisdiction,  and  not  be  at  liberty  to  arrest  the 
defendant  It  is  not  like  splitting  demands,  or  a  cause  of  action; 
it  is  adding  causes  of  action ;  and  the  Court,  in  its  discretion,  has 
power  to  order  the  defendant  to  pay  these  different  sums. 


Per  Curiam. 

The  motion  is  untenable,  and  must  be  refused,  with  costs.* 

*  See  Roper  v.  Rohinwii  (1  Com.  Law  Bep.  141.) 
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H.  T.  1853. 

Queen'MBmch 
y ^---^ 


Jan.  11. 


BODKIN  V.  LEAHT. 


An  inae  di«  W.  DuoQAir,  on  the  part  of  the  defendant)  moved  that  the  Taxing- 

rectedbjthe 

Incumbered  master  be  directed  to  review  hie  taxation  of  the  plaintiff's  bill  of 

Estates  Ck>iurt 

waa,  by  the  costs  of  an  issue  •  tried  at  the  Spring  Assises  for  the  county  of 

triedbjaspe-  Oalwaj,  and  that  he  be  directed  to  disallow  the  items  for  costs 

the  phL'tiff^  ^^^  charges  connected  with  a  special  jury,  struck  in  this  cause 

pmvmnce^of  ^°  ^^^  application  of  the  plaintiff,  inasmuch  as  the  Judge  who  tried 

1(^  ^  btai  ^ed  ^^^  ^^^  ^^  ^^^  according  to  the  statute,  certify  that  same  was 

a  writ  of  ram-  ^  fit  and  proper  case  to  be  tried  by  a  special  jury. 

framed  the  This  was  an  issue  directed  by  the  Commissioners  of  the  Incnm- 
usne  accord- 
ingly, obtained  bered  Estates  Court,  to  ascertain  whether  or  not  a  certain  mortgage,  ] 
in  tnis  Conrt 
an  order  for  under  which  the  defendant  claimed,  had  been  paid  off,  or  was  sub- 

jniy  mti^  sisting  at  the  time  the  assignment  of  it  to  the  defendant  was  made. 

At  the^tiial,  '^^  order  directing  the  issue  directed  it  to  be  tried  by  a  special  jury 

Mng^aSki^^^  of  the  county  of  Galway ;  and  the  plaintiff,  having  issued  a  writ  of 

for  that  pnr-  summons,  and  framed  the  issue  under  the  provisions  of  the  Act  8  &  9 

gireacertifi-  J^c,  c»  109.  8.  19.  afterwards  obtained  in  the  usual  way  an  order 
Gate  that  It  ' 

was  a  fit  case  for  a  special  jury  from  this  Court.    On  the  trial  of  the  issue,  the 
for  a  special 

jniy;  bnt  jury  found  for  the  plaintiff;  but  the  plaintiff's  Counsel  did  not 
some  time  af- 
ter, on  the  re-  APP^J  ^  the  Judge  at  the  trial  for,  nor  did  the  Judge  then  give, 
quest  of  plain- 
tiff's Connsd,  ^  certificate  that  the  case  was  one  fit  to  be  tried  by  a  special 

gaye  a  ^rtifi^  J^^'     ^^^  plaintiff,  some  time  after  the  trial,  obtained  from  the 

^^^  which  ^^^S^  A  certificate  in  writing  that  the  case  was  fit  to  be  tried  by 

oi?A?b^S  a  special  jury ;  but  as  that  certificate  was  not  on  the  back  of  the 

^e  reoOTd.  record,  and  not  obtained  at  the  time  of  the  trial,  or  within  a  rea- 
Held,  that  the 

Taxing-officer  Bonable  time  afterwards,  the  Taxing-officer  was  not  justified  in 
was  nght  m  o  .r 

allowing  the  allowing  the  costs  of  obtaining  and  incidental  to  the  special  juiy. 

•pedal  jniTto  The  3  &  4  ^.  4,  c.  91,  s.  27,  is  precise  on  the  subject;  and  in 
the  phuntinr. 

Waggett  v.  Shaw  (a),  Lord  EUenborough  refused  to  certify  for  a 

special  jury,  when  the  application  was  made  the  day  after  the 
(a)  3  Camp.  316. 
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triaL — ^[Pbbrin,  J.     No  doubt^  the  certificate  sboold  be  given  H.  T.  1853. 
immediatelj  after  tbe  trial:  bat  does  tbe  Judge  ever  certify  when  Queen' m Bench 

BODKUV 

the  case  is  an  issue  out  of  Chancery?] — When  the  issue  is  firamed  ^^ 

under  the  schedule  to  the  Interpleader  Act,  it  becomes  a  record      ubaht. 

of  the  Court  out  of  which  the  writ  of  summons  issues,  and  comes 

within  the  terms  of  the  section  of  the  Jury  Act  referred  to. — 

[Moose,  J.    Who  struck  the  jury?]— The  officer  of  this  Court; 

and  the  Court  itself  made  the  order  for  the  special  jury.    The 

writ  of  summons  issued  out  of  this  Court,  and  the  record  was 

here  made  up,  and  went  down  for  trial  as  an  ordinaiy  record ;  and 

the  learned  Judge  should  therefore  have  certified  on  the  back  of 

the  record,  immediately  after  the  trial,  in  pursuance  of  the  Jury 

Act,  that  the  case  was  fit  for  a  special  jury. 

P.  J.  Blakey  for  the  plaintiff. 

The  practice  adopted  in  the  case  of  issues  out  of  the  Court  of 
Chanceiy  should  be  adopted  in  the  present  case.  When  an  issue 
is  directed  by  that  Court,  the  officer  of  that  Court  usually  strikes 
the  special  jury ;  and  upon  the  trial  of  the  issue,  the  Judge  before 
whom  it  is  tried  is  never  required  to  certify  that  the  case  is  one 
fit  to  be  tried  by  a  special  jury.    This  was  an  issue  directed  by  the  ^ 

Incumbered  Estates  Court,  which  gave  no  directions  to  the  parties, 
and  which  has  no  officer  or  machinery  by  means  of  which  the  spe« 
eial  jury  could  be  struck. — [Lefbot,  C.  J.  The  new  system  was 
adopted  in  pursuance  of  an  Act  of  Parliament,  and  was  introduced 
in  ease  of  the  parties.  The  Judge  who  tries  the  case  is  handed 
the  writ,  and  issue  is  at  once  joined.] — ^Febbin,  J.  The  provbion 
in  the  Jury  Act  was  introduced  to  save  expense,  and  to  throW  on 
the  party  improvidently  applying  for  a  special  jury  the  costs  of 
doing  so. — ^Lefboy,  C.  J.  I  must  say  I  certainly  thought  it  a  very 
fit  case  for  a  special  jury.] — ^The  order  of  the  Incumbered  Estates 
Court  directed  the  issue  to  be  tried  by  a  special  jury. 

Lbfboy,  C.  J. 

Both  parties  were  entitled  to  the  order  for  the  special  jury ;  and 
then  the  matter  came  before  our  own  officer  to  tax  the  costs,  and 
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IL  T.  1653.  we  aore  bow  called  on  to  direct  Mm  to  refoae  to  do  what  the  IneoM- 
Queen's  Bench 
-*'-»-^->     bered  Estates  Coort  woald  have  directed  to  be  done.    As  it  is  the 

BODKllf 

first  time  the  question  has  been  raised,  we  will  say  no  rule  on  the 


XAAHT. 


motion. 


KoTfl.— 8  4  4  IK  4,  e.  91,  a.  27>-"ABd  b«  it  ftuiher  eawtad,  that  tbe 
person  or  party  who  shall  apply  for  a  special  jniy  shall  pay  the  fees  for  strfldng 
snch  jury,  and  all  the  expenses  occasioned  by  the  trial  of  the  canse  by  the  same, 
and  shaU  not  have  any  fnrllier  or  other  allowance  for  the  same,  apon  taxation  of 
costs,  than  snch  person  or  party  would  be  entitled  unto  in  case  the  cause  had 
been  tried  by  a  common  jnry,  unless  the  Judge  before  whom  the  cause  is  tried 
shaU,  inunedistely  after  the  trial,  certify,  under  his  hand,  upon  the  bade  of  iSbtb 
record,  that  the  same  was  a  cause  proper  to  be  tried  by  a  special  juiy." 


THE  QUEEN  r.  ZACHARIAH  WALLACE. 

Jan.  28,  31. 

On  the  (rial  of  This  was  an  indictment  for  a  libel  published  in  the  Anglo-CeU 
an  indictment  *,.,,,-,  .  rra         -, 

for  a  libel,  the  newspaper,  of  which  the  defendant  was  propnetor.    The  tnal  was 

c^'  of  the     bad  before  Lbfbot,  C.  J.,  in  the  After-sittings  of  Michaelmas  Tenn. 

t^'^  TheUbelwasasfoUows:- 
rated  without 
any  order  to 
that  efiect,  or 
without  the 
assent  of 
plaintiff  or 
defendant 
thereto  being 
required,  and 

assembled  -^ 

next  morning,  '^  under  the  command  of  Captain  Eagar  of  the  31st  Foot  were 
when  the  de- 
fondant's 
Counsel  ob- 
jected, in  oon- 

quence  of 

separation,  that  the  trial  ought  not  to  be  proceeded  with,  but  the  Judge 
ruled  against  the  objection,  and  ordered  the  trial  to  be  proceeded  with: — Heuif 
that  this  did  not  amount  to  a  mis-triaL 

The  Judge  told  the  jury  that  they  must  find  the  publication  malidous,  but  that 
prima  facie  it  was  a  presumption  of  law  that  if  a  man  published  a  libel  on  another, 
it  was  done  maliciously. — Held,  no  misdirection. 


**  THE  SIX-miiB  BBDOCW  TKAGSDT. 

''  The  slaughter  of  the  Irish  people  at  Six-mile  Bridge  in  the 
^'oonn^  of  Clare  has  been  nnder  investigation  for  several  dajs 
''past.  In  another  place  we  publish  a  portion  of  the  evidence 
"given  i^t  the  inquest,  by  which  it  will  be  seen  that  the  men 


"guilty  of  wilful  and  deliberate  murder.    We  presume  from  the 
"  evidence  that  Captain  Eagar  was  in  command  of  the  party  who 
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**  butchered  our  fellow-coantrymen  ia  open  daj  upon  their  native  H.  T.  1853. 

Queem'iBeMck 
**  soil ;  and  if  we  were  under  any  mistake  whatsoever,  it  is  owing      —  y     ^ 

'*  to  the  attempt  of  the  military  authorities  to  stifle  the  investigation  ^ 

**  and  frustrate  the  ends  of  justice.    The  Slst,  we  believe,  lost  its    wauacb. 

**  facings  years  ago»  and  it  now  rejoices  in  red  cufls  and  red  coUars. 

**  It  seems  by  all  accounts  that  the  Clare  election  was  of  the  ordi*> 

^naiy  hue  of  dosely-contested  elections  in  Ireland.    Upon  one 

**  side  ranged  the  landlord  influence,  on  the  other  the  priests.    All 

<' parties  were  of  course  much  excited,  but  it  is  quite  apparent 

''that  no  sufficient  provocation  was  given  the  cowardly  wretches 

''of  the  dlst  to  discharge  their  guns  upon  a  defenceless  erowd 

« Indeed  it  has  been  proved  by  Mr.  Wilson,  of  Belvoir,  a  Protestant 

"  gentleman,  that  the  populace  surrendered  their  sticks  to  him  before 

^  the  military  entered  the  village.    This  alone  would  show  that  no 

*^  attack  was  pr^neditated  by  the  people.    We  trust  the  Govem- 

"ment  will  act  impartially  in  the  matter,  and  punish  the  guilty 

''parties,  whether  dressed  in  red,  black,  or  grey." 

There  were  several  counts  in  the  indictment.  One  count  charged 
the  defendant  with  having  seditiously  published  the  libel;  another 
count  charged  that  the  publication  was  false  and  malicious,  and  with 
intent  to  prejudice  the  officers  and  soldiers  of  the  31st  Infantry.  To 
this  indictment  the  traversed  pleaded  not  guilty,  and  a  special  plea 
of  justification,  alleging  that  the  paper  in  which  the  libel  appeared 
contained  a  fair  and  impartial  report  of  the  proceedings  at  the 
Coroner's  inquest,  and  that  the  article  complained  of  was  a  just 
inference  from  that  report.  The  trial  oocupied  two  days,  and  on 
the  dose  of  the  first  day's  proceedings,  the  Chdst  Justicb  having 
adjourned  the  Court  and  retired  to  his  chamber,  without  any  obser- 
vation made  by  Counsel  or  Court,  the  jury  left  their  box  and  went 
to  their  respective  residences.  The  Chisf  Justice  was  thereupon 
sent  for,  but  he  could  then  make  no  order,  as  the  jury  had  dispersed. 
On  the  following  day,  the  Counsel  for  the  defendant  objected  to  the 
trial  proceeding,  but  ultimately  he  stated  his  case,  on  the  Court 
intimating  the  objection  was  not  tenable.  Some  objections  were 
alao  made  to  the  admissibility  of  the  evidence  received  at  the  trial, 
but  these  were  not  much  pressed. 
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H.  T;  1853.       The  Chief  Justice  having  charged  the  jury,  a  verdict  was  had 
^„.    ^    ,^     for  the  Crown;  but  before  the  finding  was  delivered,  one  of  the 


jnry  asked  the  Chief  Justice  whether  the  word  ^'  malice  "  being  in 


THE    QUEEN 

WALLACE,  the  indictment,  thej  were  not  to  be  satisfied  that  the  trayeraer 
was  actuated  by  a  malicious  intention  toward  the  persons  referred 
to  in  the  publication  ?  and  the  Chief  Justice  replied,  hj  stating  that 
undoabtedlj  the  jury  must  find  the  publication  was  malicioua,  but 
that  primd  facte  it  was  a  presumption  of  law,  that  if  a  man  published 
a  libel  on  another,  that  was  done  maliciously.  The  defendant's 
Counsel  objected  to  this  definition  of  malice ;  and  this  was  relied 
on  as  a  misdirection,  as  it  was  contended  that  this  was  with- 
drawing from  the  jury  the  question  of  malice  or  no  malice  in  the 
publication. 

Fitzgihbon  now  moved  for  a  rule  nin  to  set  aside  the  vodict, 
and  for  a  new  trial,  on  the  grounds  that  evidence  was  rejected 
which  ought  to  have  been  received — ^that  evidence  was  received 
which  ought  to  have  been  rejected — ^that  in  consequence  of  the 
separation  of  the  jury  there  was  an  irregularly  sufS.cient  to  avoid 
the  verdict^ — and  for  misdirection. 

Cur.  odL  fmU, 


Jan,  31.  On  this  day,  Csaufton,  J.,  delivered  the  judgment  of  the  Courti 

owing  to  the  indisposition  of  the  Chief  Justice,  who  however  was 
present  during  its  delivery. 

Cbampton,  J. 

In  this  case,  which  was  an  indictment  for  a  libel,  and  a  special 
plea  on  the  part  of  the  defendant,  there  was  a  verdict  for  the 
Crown ;  and  Mr.  FUzgihban^  on  a  former  day,  moved  for  a  new 
trial,  on  four  distinct  grounds. 

The  four  objections  made  were  these ; — First,  that  evidence  was 
rejected  which  ought  to  have  been  received;  secondly,  that  evidence 
was  received  which  ought  to  have  been  rejected;  thirdly,  that  in 
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coDBequence  of  the  separation  of  the  jary,  the  trial  having  lasted  H.  T.  1853. 
two  days,  and  the  jury  having  separated  on  the  evening  of  the  first     — ->,.- — ' 
day,  there  was  an  irregularity,  which  ought  to  avoid  the  verdict ;  ^ 

and  fourthly,  on  the  ground  of  misdirection,  suggesting  that  the  waixacb. 
question  of  malice,  charged  as  it  always  is  in  an  indictment  for 
libel,  should  have  been  left  to  the  jury  as  a  matter  of  fact  to  say  if 
they  found  malice  in  the  particular  publication.  Upon  all  these 
grounds  the  Court  is  of  opinion  that  the  verdict  must  stand  un- 
touched. The  first  and  second  grounds  were  scarcely  at  all^  pressed. 
We  think  that  no  evidence  was  either  received  or  rejected  which 
ought  not  so  to  have  been. 

As  to  the  third  ground  of  objection,  the  facts  are  these: — 
The  trial  necessarily  extended  to  the  second  day.  The  Court 
adjourned  at  the  close  of  the  first  day.  The  prosecutor's  case  had 
closed,  and  it  remained  then  for  the  defendant's  Counsel  to  go  into 
his  case  on  the  following  morning.  The  Court  was  adjourned  by 
the  LoBD  Chief  Justice,  and,  without  any  observation  on  the  part 
either  of  Counsel  or  of  the  Court,  all  rose  simultaneously,  and  the 
jury  left  the  box  and  went  to  their  respective  homes.    The  defend-  * 

anfs  Counsel  then  sent  into  his  chamber  for  my  Lord  Chief  Jus- 
Tiox,  who  had  retired,  but  it  was  then  too  late,  and  he  could  make 
no  order.  Next  day  Mr.  Fitzgibban  objected  to  the  trial  going  on. 
'  However,  he  stated  the  case  for  the  defendant ;  the  trial  went  on, 
and  finally  closed,  after  the  charge  of  the  Lord  Chief  Justice,  in  a 
verdict  for  the  Crown.  There  is  one  case  on  the  subject  perfectly 
in  point :  The  King  v.  Kinnear  (a).  That  was  a  trial  of  an  in- 
dictment for  a  misdemeanour,  which  occupied  more  than  one  day. 
The  jury,  without  the  knowledge  or  consent  of  the  defendant,  sepa- 
rated at  night  It  was  held  that  the  verdict  was  not  thereby  void, 
and  that  the  separation  of  the  jury  could  form  no  ground  for  grant- 
ing a  new  trial — it  not  appearing  that  there  was  any  suspicion  of 
any  improper  communication  having  been  made  to  them.  The  facts 
here  are  very  nearly  the  same.  The  only  difference  is,  that  on  the 
second  day  of  the  present  trial  an  objection  was  taken  by  Mr.'Fitz- 
gibbon  to  the  case  going  on. 

(a)  2  B.  &  AL  462. 
VOL.   3.  6  L 
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H.  T.  1853.       It  is  to  be  observed,  that  if  this  objection  were  well  fonnded,  it 

y /     would  amount  to  a.  mis-trial ;  and  the  question  then  arises,  whether 

^  the  mere  fact  of  the  jury  having  separated,  without  any  prejudice 

WALLACE,    having  occurred,  and  the  trial  proceeding  the  next  morning,  and 

a  verdict  being  had  for  the  Crown,  should  make  the  whole  amount 

to  a  mis-trial.     Suppose  the  verdict  to  have  gone  the  other  waj,  the 

same  objection  would  equally  have  lain,  and  there  should  have  been, 

in  case  it  were  yielded  to,  a  new  trial  after  the  defendant  had  been 

acquitted.    In  7%^  King  v.  Kinnear^  Abbott,  C.  J.,  after  stating 

the  facts  of  the  case,  said  : — *"  I  am  of  opinion  that  in  the  case  of  a 

*'  misdemeanour  the  dispersion  of  the  jury  will  not  avoid  the  verdict; 

"  and  I  found  my  opinion  upon  the  fact  that  many  instances  have 

*'  occurred  of  late  years  in  which  such  a  dispersion  has  been  per- 

"  mitted  in  the  case  of  a  misdemeanour,  and  every  such  instance 

<<  proves  that  it  may  lawfully  be  done.     It  is  said,  indeed,  that  these 

'*  instances  have  taken  place  by  consent.  The  consent  of  the  defend- 

**  ant,  however,  can  make  no  difference,  and  ought  not  to  be  asked ; 

''  for  it  is  obvious  that  he  cannot  exercise  a  free  choice  in  such  a 

*'  case,  through  the  fear  that  if  he  refuse,  it  would  excite  a  Reeling 

<*  in  the  jury  adverse  to  his  interests.    I  am  also  of  opinion  that  the 

*^  consent  of  the  Judge   would  not  make  any  difjference."    And 

Bayley,  J.,  says  : — **  It  seems  to  me  that  this  forms  no  ground  for 

a  new  trial." — Holroyd,  J.    ''  If  that  separation  has  taken  place 

^'  improperly,  the  jury  may  be  punished  for  it,  or,  if  it  be  suggested 

*'  to  the  Judge  at  the  time,  he  may,  if  he  think  it  necessary,  prevent 

'<  that  separation  from  taking  place.  If,  in  this  case,  it  appeared  that 

^*  the  jury  had  been  tampered  with,  or  that  this  was  a  verdict 

*^  against  evidence,  there  would  be  some  ground  on  which  the  Court 

"  might  proceed." — Best,  J.  *  "  It  is  said  there  has  been  a  mis-trial 

"  on  account  of  the  separation  of  the  jury,  but  I  am  alarmed  at  the 

'<  extent  to  which  that  proposition  would  go."    Now,  at  this  trial, 

there  was  no  objection  made  to  the  Judge  at  the   time  of  the 

separation  of  the  jury,  but,  on  the  next  morning  Mr.  Fitzgibbon 

noticed  the  matter,  and  objected  to  the  trial  beiag  proceeded  with. 

If  there  had  been  any  tampering  with  the  jury,  it  would  have 

been  a  good  ground  of  objection ;  but  no  prejudice  having  taken 
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place,  it  is  expressly  laid  down  in  the  authority  referred  to,  that  in  H.  T.  1663. 
case  of  a  misdemeanour,  the  separation  of  the  jtiry  is  no  ground  of     > — v^~^ 

,  .     ^.  _-.    ,         -  .  ,  _      _  _,_      _        THB    QUEEir 

objection.    Under  these  circumstances,  we  have  not  the  least  difficulty  ^^ 

in  refusing  to  grant  a  new  trial,  upon  the  third  ground  of  objection,    wallacs. 

The  objection  upon  which  Mr.  Fitzgibbon  dwelt  most  was 
that  upon  the  ground  of  misdirection.  The  charge  itself  of  the 
LoBB  Chief  Justice  was  not  objected  to  at  all.  It  was  perfectly 
legal,  and  the  ground  of  the  alleged  misdirection  arose  thus : — 
After  the  jury  had  retired  for  some  time,  they  returned  to  their 
box,  and  put  a  question,  which  was,  whether  the  word  "  malice  " 
being  in  the  indictment,  they  were  not  bound  to  be  satisfied 
that  the  defendant  was  actuated  by  malice  toward  the  prosecu- 
tors in  the  publication  of  the  libel  ?  The  Lord  Chief  Justice 
answered  the  question,  by  telling  the  jury  that  undoubtedly  they 
must  find  that  the  publication  was  malicious ;  but  he  also  told  them 
that  primd  facte  it  was  a  presumption  of  law  that  if  a  man  pub- 
lished a  libel  on  another,  he  had  published  that  libel  maliciously. 
It  was  objected  that  in  the  course  of  this  answer  the  Lord  Chief 
Justice  gave  a  definition  of  malice  which  was  not  perfectly  correct. 
His  Lordship  said  thai  malice  meant  legal  malice.  Perhaps  if  we 
bad  recourse  to  subtle  distinctions  and  nice  criticisms,  that  woul 
not  (and  his  Lordship  will  excuse  me  for  saying  so  much)  be  a 
perfectly  exact  definition  of  the  word  "  malice ; "  but  surely  the 
meaning  of  it  is,  that  when  an  injury  is  done — such  as  a  libel  does 
to  an  individual — ^the  presumption  of  the  law  always  is  this,  that  the 
act  so  done  is  malicious,  unless  either  by  the  circumstances  of  the 
publication  itself,  or  by  extrinsic  evidence,  the  primary  presumption 
of  malice  is  rebutted.  Now,  I  do  not  mean  to  say  that  malice  is  not 
a  question  for  the  jury ;  undoubtedly  it  is  a  question  for  the  jury : 
but  what  we  are  now  considering  is,  how  is  that  question  to  be 
maintained  in  evidence  ? — and  if  the  primary  evidence  establish  that 
the  act  is  libellous  and  injurious,  the  jury  are  bound,  under  the 
direction  of  the  Judge,  to  presume  malice  in  the  first  instance.  In 
this  case  nothing  was  done  in  the  way  of  evidence,  but  to  prove  the 
libel  and  its  publication ;  and  therefore  the  jury  were  called  on  in 
the  first  instance  to  presume  malice.   I  think  that  there  is  no  ground 
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H.  T.  1853.  for  impntiiig  miBdirection  to  mj  Lobd  Chief  Jxwnci  upcm  this 
> , *     account.    His  direction  was  perfectly  right,  that  the  presumption  of 

THS    OITEBN 

^^  law  always  is  that  a  man  intAds  what  his  Tolantaiy  act  imports. 

WALLACE.  The  rule  is  precisely  the  same  in  civil  as  in  criminal  cases,  and  the 
objection  seems  to  me  to  be  founded  upon  a  mistake  which  is 
.  extremely  common  in  trials  of  this  kind — namely,  that  the  malice, 
which  is  the  object  of  the  charge  in  the  indictment,  is  perton&i  ill- 
will  on  the  part  of  the  defendant  towards  the  prosecutor.  It  is  no 
such  thing.  The  wilful  or  voluntary  doing  of  the  injurious  act,  I 
will  not  say  is  malice,  but  is  the  evidemee  of  malice,  which  the  jury 
are  called  on  to  find  as  a  malicious  act  on  the  part  of  the  defendant 
There  can  be  no  doubt  that  the  presumption  to  which  I  refer  can 
be  a  legal  presumption  only.  There  is  a  primary  presumptiMi  that 
every  man  is  innocent,  and  to  that  {resumption  every  defendant  is 
entitled.  The  second  presumption  is,  that  every  act  is  malicious, 
if  it  be  done  wilfully  and  injuriously ;  but  that  may  be  explained ; 
it  may  be  rebutted.  A  publication  which  ia  on  the  face  of  it  a  libel, 
and  injurious  to  the  person  assailed,  may  have  been  published  inno- 
cently, and  that  may  be  shown,  as  I  before  stated,  either  by 
circumstnaces  accompanybg  it,  if  any  such  there  be,  or  by  evi- 
dence extrinsic. 

Now,  that  which  I  have  been  stating  is  the  law  of  the  land ;  and 
the  law  by  which  all  such  trials  are  regulated  is  established  by 
abundant  authority  from  the  earliest  period ;  but,  there  is  a  case  on 
the  subject  that  is  so  express  that  I  shall  at  once  advert  to  it, 
merely  alluding  to  one  other  case,  7%e  King  v.  WoodfaU  {a\ 
where  Lord  Mansfield  lays  down  that  every  one  who  commits 
an  injurious  act  is  to  be  taken  to  have  intended  the  thing  which 
he  has  done ;  and  that  that  which  he  has  done,  being  done  inja- 
riously,  and  being  done  voluntarily,  is  to  be  taken  to  have  be^ 
done  maliciously.  The  case  of  The  King  v.  Harvey  (6),  to  which  I 
have  adverted,  seems  almost  to  anticipate  the  present.  In  that  case 
the  jury,  after  they  had  retired,  returned  into  Court,  and  asked  the 
Chief  Justice  (Abbott),  whether  it  was  or  was  not  necessary  that 
there  should  be  a  malicious  intention,  to  constitute  a  libel  ?  to  which 
his  Lordship  replied : — *^  The  man  who  publishes  slanderous  matter, 

(a)  5  Bur.  2661.  (6)  2  B.  &  C.  267. 
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'^ia  its  nature  calculated  io  defame  and  vilify  another,  must  be  H.  T.  1853. 
"  presumed  to  Have  intended  to  do  that  which  the  pubUoation  is  Q^'*^^j^ 
"  calculated  to  bring  about,  unless  he  can  show  the  contrary ;  and  it  ^"*  QUBEh 
''is  for  him  to  show  the  contrary/'  Ttie  case  having  come  before  waixacb. 
the  Court  of  Queen's  Bench  upon  an  objection  made  to  this  direc- 
tion, Bayley,  J.,  in  giving  judgment,  refers  to  a  case  before  Lord 
Ellenborough,  of  The  King  v.  Creevey  (a),  as  an  authority  in  support 
of  the  correctness  of  the  charge,  and  adds : — ^  The  onus,  therefore, 
**  of  negativing  malice  is  properly  cast  on  the  defendant,  for  where* 
'*  the  natural  inference  from  the  publication  is  that  it  is  malicious, 
*'  the  party  seeking  to  exempt  himself  from  such  natural  inference 
''must  do  it  by  showing  something  to  rebut  the  inference  oiher- 
"  wise  arising  from  his  act ; "  and  the  other  Members  of  the  Court 
delivered  judgment  to  the  same  effect.  For  my  own  part»  I  cannot 
conceive  any  thing  more  mischievous  than  the  doctrine  that  the 
jury  are  to  be  at  liberty  to  speculate  upon  the  motives  which  have 
actuated  the  publication — whether  in  fact  they  are  malicbiis  or  not; 
and  thus,  as  it  were,  to  enter  into  the  breast  of  the  individual  who 
composed  the  libel.  I  charged  the  grand  juiy,  when  the  bills  of 
indictment  in  this  case  were  sent  up  to  them,  in  the  very  terms  in 
which  the  law  is  laid  down  by  the  Judges  in  the  last-mentioned 
case ;  and,  after  a  careful  search  into  the  whole  of  the  authorities, 
I  may  say  that  the  same  doctrine  is  laid  down  in  all.  Having  found 
that  the  publication  is  nudum  in  se,  and  a  voluntary  act  on  the  part 
of  the  publisher,  the  jury  were  not  concerned  with  the  question  of 
what  the  publislier  actually  meant,  abstracted  from  the  natural  con- 
sequence of  the  act  itself.  Here  the  charge  consists  in  having  put 
forth  a  malicious  publication ;  and  this,  in  consequence  of  the  prin- 
ciple of  law  which  I  have  mentioned,  is  to  be  inferred  from  the  act 
itself.  The  doctrine  of  law  has  likewise  been  fully  laid  down  in 
I  Taylor  an  Evidence^  p.  98.  For  these  reasons,  I  am  of  opinion, 
that  the  motion  for  a  new  trial  is  unfounded. 

FSRRIN,  J. 

I  think  that  this  motion  ought  to  be  refused.   With  respect  to  the 
^question  as  to  the  separation  of  the  jury,  that  separation  appears  to 

(a)  IM.  &S.273. 
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H,  T.  1853.  have  been  quite  accidental,  and  not  noticed  until  the  Chief  Jdsticf 
Queen'$BeHch  ,  *,    ,      ^ 
V— .^v '     left  the  Court.     I  do  not  think  that  that  ought  of  itself  to  yitiate 

^^  the]]yerdict,  unless  some  valid  objection  could  be  urged  thereto  on 

WALLACE,    account  of  the  defendant  having  been  prejudiced  by  the  separation. 

I  find  that  in  several  cases  consent  to  the  separation  has  been  given, 

and  in  others  consent  has  not  been  given,  and  yet  the  verdicts  were 

upheld. 

With  respect  to  the  question  of  malice,  I  hold  that  malice  is 
-  an  essential  ingredient  in  a  libel,  and  the  late  statute  recognises 
this  to  be  so.  Malice  consists  in  the  intention  to  effect  the  injury  and 
mischief  jmputed.  What  a  man  intends  is  to  be  inferred  from  what 
he  does.  If  the  terms  of  a  document  are  calculated  to  injure,  the 
intent  may  be  inferred  without  the  aid  of  extrinsic  evidence.  Such 
an  inference  the  defendant  may  rebut,  by  adducing  evidence  to 
prove  that  the  publication  took  place  under  circumstances  which 
rebut  the  inference  of  malice ;  but,  in  the  absence  of  such  proof,  the 
natural  consequence  of  the  words  must  ensue.  We  cannot  dive  into 
Uie  heart  of  man.  We  must  draw  our  conclusions  as  to  his  inten- 
tions from  overt-acts,  if  such  intention  be  apparent  upon  their  face, 
and  no  evidence  be  adduced  to  rebut  the  inference.  As  to  the  case 
of  The  King  v.  Harvey ^  I  shall  simply  repeat  the  judgment  of 
Bayley,  J.,  altering  but  one  word.  He  says : — *'  A  party  must  be 
'*  considered  in  point  of  law  to  intend  that  which  is  the  necessary 
"  or  natural  consequence  of  that  which  he  does."  I  would  rather 
say — '*  A  party  must  be  considered  in  point  of  eammon  sense  to 
**  intend  that  which  is  the  necessary  or  natural  consequence  of  that 
'*  which  he  does."  The  same  Judge  continues  : — *'  If  I  utter 
«<  defamatory  language  of  a  particular  person,  the  presumption  is 
*'  that  I  mean  to  do  him  a  mischief."  This  appears  to  me  to  be  a 
rule  deducible  from  common  sense.  In  the  present  case,  looking  at 
the  terms  of  the  present  publication,  which  impute  murder  and 
cowardice,  I  feel  no  doubt  that  it  is  defamatory,  and  imports 
express  malice.  Therefore  I  see  nothing  to  raise  a  question  of  the 
propriety  of  the  verdict 

Lefrot,  C.  J. 

I  am  glad  that  this  motion  has  been  made,  as  it  has  afforded  an 
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-opportunity  of  vindicating  the  law,  and  putting  an  end,  I  hope  for  H.  T.  1863. 
1  -,  -.  .-,.,,.     Queen'B  Bench 

ever,  to  the  attempt  to  shake  one  of  its  main  foundations  bj  this      ^^  -'v   ^ 

species  of  question.    If  the  test  were  to  be  what  has  been  suggested,  ^ 

we  should  be  involved  in  a  metaphysical,  impracticable,  subtle  in-  Wallace. 
quiry — just  as  my  Brother  FsiiBin  has  said  in  words  that  occurred 
to  myself  when  the  jury  raised  the  question.  That  would  be 
really  calling  upon  a  tribunal,  utterly  incompetent,  to  search  the 
heart  and  mind,  to  ascertain  that,  whereby,  according  to  the  argu- 
ment which  has  been  urged  upon  us,  it  should  decide.  I  do 
not  know  how  the  reputation  of  any  man  could  be  safe  if  such  a 
construction  of  the  law  could  be  established  as  that  which  has 
been  urged  upon  us. 

My  Brother  Moobb  desires  me  to  say,  he  concurs  in  the  judg- 
ment of  the  Court. 

Rule  refused. 
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H.  T.  1853. 
Esek,  Cham. 


EIRWAN,  in  Error,  r.  JENNINGS  and  HARGREAVE. 

J      02.  QA  (Error  from  the  Omrt  qf  Exchequer), 

A  and  B,  on  ASSUMPSIT,  for  money  had  and  received — ^Plea,  the  general  issue. 

the  30th  of  '' 

May,  ittaed  a       The  case  was  tried  before  Pigot,  C.  B.,  at  the  Sittings  after  Hil- 

the  go^Tof  aiy  Term  1849,  when  the  jury  foond  a  special  verdict,  which  stated 
was  delivered  ^^  ^  plaintiffs  below  (the  defendants  in  error)  had  obtained  a 
leneTfiom^A  ju^fi^^i^^  ^^  Easter  Term  1848  against  one  James  Porteoos,  on 
^iiff,  Jte^l  ^^^^  judgment  a  writ  o(Jienfaeia»  had  issued,  tested  26th  of  Maj 
that  "thej  did 

not  wish  to  sdl  at  present,  unless  he  was  forced  hy  some  other  execntion  creditor, 
their  ohject  beins  to  protect  the  property  for  the  good  of  all  the  creditors  of  C,  as 
the  property  woud  he  forthcoming ;  they,  placing  reliance  and  confidence  in  C,  did 
not  wish  any  exposure  at  the  present."  On  uie  3rd  of  June  they  wrote  a  second  letter, 
statine,  "  they  supposed  the  Sheriff  had  taken  possession  under  the  execution  ere  that; 
if  he  had  not,  they  directed  him  to  do  so,  as  they  apprehended  other  executions 
would  be  sent  in  shortly,  and  directing  the  Sheriff  to  expose  the  defendant  in  execn^ 
tion  as  litde  as  possible,  as  they  had  confidence  in  him ;  and  thnc  if  a  bailiff  were 
sent,  he  should  act  as  discreetly  as  possible."  The  Sheriff  seized  on  the  5th  of  June, 
and  on  the  following  day  an  execution,  at  the  suit  of  E  and  F,  came  in.  The  Sheriff 
sold  on  the  10th,  and  paid  a  portion  of  the  proceeds  to  A  and  B,  retaining  the  bal- 
ance in  his  hands ;  and  on  the  15th  of  June,  he  made  a  return  to  the  writs  at  the  suit 
of  E  and  F,  stating,  that  he  had  no  goods  in  his  hands,  sa?e  those  seized  under  the 
prior  execution.  On  the  6th  of  Noyember,  he  made  a  return  to  the  first  writ,  stating 
ne  had  leTied<£21 1,  out  of  which  he  paid  £106  to  A  and  B,  and  that  he  retained  the 
balance  in  his  hands  in  consequence  of  conflicting  claims.  On  the  1 0th  of  Noyember  an 
application  was  made  to  the  Court  of  Exchequer  by  A  and  B,  readring  him  to  amend 
his  return,  and  to  pay  oyer  to  them  the  balance  in  his  hands..  The  Sheriff  appeared 
on  that  motion,  as  also  Counsel  on  behalf  of  £  and  F ;  and  the  Sheriff  applied  for 
an  interpleader  order.  The  Court  refused  to  hear  Counsel^on  behalf  of  £  and  F, 
and  directed  the  Sheriff  to  pay  oyer  the  balance  to  A  and  B. 

An  action  haying  been  brought  by  £  and  F  against  the  Sheriff,  for  money  had 
and  reoeiyed,  a  speml  yerdict  was  found,  setting  forth  the  aboye  facts. 

Held,  affirming  the  judgment  of  the  Court  of  Exchequer,  that  under  the  drcnm. 
stances  the  Sheriff  was  responsible  to  the  plaintiA  for  money  had  and  receiyed  to 
their  use. 

Held  aUo,  that  the  order  made  by  the  Court  of  Exchequer  was  no  answer  to  the 
pUintifis'  action,  they  not  being  parties  to  that  order.  * 

Held  also,  that  the  effect  of  the  letters  of  30th  of  May  and  3rd  of  June  was  to 
suspend  the  execution  of  the  writ  by  sale  of  the  goods,  until  and  unless  another 
execution  came  in. 

Held  also,  that  the  suspension  order  operated  as  a  withdrawal  of  the  execntion ; 
and  the  writ  lodged  subsequently  in  point  of  time  acquired  priority  in  point  of  law 
oyer  the  first  writ. 

*FxBEUi,  J.,  and  Bichabds,  B.,  obMentihu. 
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1846,  directed  to  the  defendant  below  (the  plaintiff  in  error)  as  She-  H.  T.  1863. 

Exch,  ChanL 
riff  of  Majo.  That  the  defendant  got  the  writ  on  6th  June  following,     ^ — .> ^ 

KXRWAN 

same  having  been  delivered  to  his  Retuming-officer  in  Dublin,  on  the  v« 

previous  daj.  That,  on  the  29th  May  previous,  a  prior  writ  o^ fieri 
facias  had  been  lodged  with  the  Returning-officer  against  the  goods 
of  Porteous,  at  the  suit  of  James  Harshaw  and  Sophia  Asken,  as 
assignees  of  one  Benjamin  Wilson,  which  reached  the  Sheriff  on  the 
30th;  and  on  the  31st  May  the  Sheriff  received  the  following  letter 
from  the  attorney  of  Harshaw  and  Asken : — 
"Habsbaw  and  Asksm       \    SiB, 

PoBTEous. )       *'I  yesterday  deliver^  an  execution 

**  to  Mr.  Fitzgerald,  your  Returning-officer,  at  the  suit  of  plaintiffs,  ^ 
"  against  the  defendant's  goods  and  chattels,  for  the  sum  of  £680. 
"  The  defendant  resides  at  Ballina,  and  is  a  shopkeeper.  The  plain- 
*^  tiffs  do  not  wish  at  present  to  sell,  unless  you  are  forced  by  some 
*'  other  execution  creditor,  the  object  being  to  protect  the  property 
**  for  the  good  of  all  the  creditors  of  the  defendant  The  property,  I 
**  uiiderstand,  will  be  forthcoming.  The  plaintiffs  place  both  reliance 
**  and  confidence  in  the  defendant ;  therefore  they  do  not  wish  any 
'^  expense  at  the  present.  I  have  written  to  them  by  this  post  for 
^*  the  amount  of  your  fees.  I  consider  you  have  a  right  to  be  paid 
"them;  but  I  am  sure  you  will  not,  under  the  circumstances, 
"  charge  the  full  fees,  and  indeed  Mr.  F.  mentioned  you  would  act 
"liberally  under  the  circumstances." 

(Signed)  "M.  Garvin." 

On  the  3rd  of  June,  Galvin  wrote  a  second  letter  to  the  Sheriff, 
in  the  following  terms: — 

'*  Sm — ^I  suppose  you  have  taken  possession  under  the  execution 
"  in  this  cause  ere  this.  If  not,  do  so,  as  I  am  apprehensive  others 
^'  may  be  sent  shortly.  This  will  ensure  you  your  fees,  and  secure  us 
'*  at  the  same  time.  I  would  not  expose  the  defendant  but  as  little 
"  as  possible,  a&  the  plaintiff  appears  to  have  confidence  in  him. 
"  Should  you  send  a  bailiff,  then  let  him  act  as  discreetly  as  possi- 
"  ble."  (Signed)  "  M.  Galvin." 

On  the  7th  June  1848,  a  notice  was  received  by  the  Sheriff,  from 
the  attorney  for  the  plaintiffs  (below),  apprising  the  Sheriff  of  an 

7   L 
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H.  T.  1853.  alleged  error  io  the  memonuidiim>  of  the  aastg&nient  of  the  jadgaait 

« 1 '*    by  Wilson  to  Harahaw  and  Asken,  which  error  was  amended  on  the 

9.  9th  June  following. 

The  special  yerdiet  further  fbnnd  diat  the  goods  wer^f  on  tiie  5tb 
Jane  1848»  seised  hj  the  Sheiiff  under  the  writ  so  lodged  on  the 
29th  of  May ;  that  the  seisure  was  made  at  Ballina  befiare  the  writ 
at  the  suit  of  Jennings  and  Hargieave  readied  the  hands  of  the 
Sheriff;  and  on  the  10th  of  Jane  fdlowing  the  goods  were  sold«  the 
proceeds  amounting  to  £21 1,  out  of  which  sum  the  Sheriff  paid 
£106  ta  Galvin,  as  attorney  for  Haiehaw  and  Arisen,  retaimng  tie 
balance  in  his  hands;  and  on  the  t5th  June  1848|  he  made  the  fol- 
lowing retom  to  the  writ  of  Jenninga  and  Hargreave : — *^  I  certify 
*'  that  the  within<*named  defendant  had  not  any  goods  or  chattels  in 
**  my  bailiwick  ai  the  time  of  the  delivery  to  me  of  the  within  writ, 
**  or  at  any  time  since^  whereoat  I  could  levy  the  within-mentioned 
^'  snm,  or  any  part  thereof,  as  I  am  commanded,  save  goods,  and  chat- 
*' tela  to  the  value  of  £211,  winch  I  seised  and  sold  by  virtue  of  a 
*' certain  former*  writ  o^Jkrifimat^  tested  27th  May  last,  issnedat 
*«the  suit  of  J.  Harshaw  and  W.  Ashen,  against  the  defendant, 
*'  marked  for  the  sum  of  £580,  and  which  last-mentioned  writ  was 
''delivered  to  me  on. the  30th. of  May  last,  and  prior,  to  the  deliTcry 
'<  of  the  within  writ ;  and  I  further  certify,  that  the  defendant  had 
**  not  and  has  not  any  other  goods  or  chattels  within  my  bailiwick, 
"  whereout  I  could  levy  the  within  sum,  or  ai^  part  thereof." 

(Signed)        "  E.  L.  Kiewak." 

It  further  found,  that  this  action  was  commenced  on  the  2nd 
August  1848,  and  on  the  6th  November  1848  the  following  return 
was  made  by  the  Sheriff  to  the  writ,  at  the  suit  of  Harshaw  and 
Asken : — 

«  By  virtue  of  the  writ  to  me  directed,  I  have  sdned  and  sold 
''goods  and  chattels. of  J.  Porteous,  to  the  ^lue  of  £211,  the  pro- 
"ceeds  whereof,  to  the  amount  of  £106, 1  handed  over  to  the  agent 
"  of  the  plaintiffs,  and  the  residue  whereof  I  have  in  my  hands,  and 
"  which  I  have  retained  in  consequence  of  the  conflicting  claims 
"thereto  of  the  plaintiffs." 

It  further  found  that  a  conditional  order  had  been  granted  by  the 
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Court  ofEzekeciuer  on  1 0th  Noyember  1848,  directing  the  Sheriff  H.T.  1853. 

to  smend  bis  Tetnm,  and  to  ^pay  Hanhaw  and  Aaken  the  balance 

«f  the  £211  kivied  hj  him.     On  the  24th  of  November  the  Sheriff 

ahowed  csnae  4igliinst  th^  eondittonal  order,  seeking  the  benefit  of 

the  Interpleader  Aet.    Jennhigs  aind  Hargreave  appeared  on  that 

motion,  but  the  Conrt  rafnsed  to  hear  Connsel  on  their  behalf, 

and  made  abeolufte  the  oonditional  order ;  and  in  obedience  thereto, 

the  balance  was  paid  by  the  Sheriff  to  Harahaw  and  Aaken  on  the 

20th  of  December  1848. 

The  jnry  found,  on  issues  sent  io  them  by  the  Jadge,  that  there 
was  contained,  in  the  letters  of  the  30th  of  May  and  3rd  of  June 
1848,  a  direction  by  Galvin  to  the  Sheriff,  continuing  up  to  the  deli- 
▼ery  of  the  writ  at  the  suit  of  the  {Mntiib,  not  to  sell  nnder  theVrit 
of  Porleoiis  at  the  suit  of  Harriiaw  and  Aaken,  unless  pressed  by 
another  eacecntion,  and  that  the  Sheriff  aeted  on  this  direction. 

The  cas6  was  argued  in  Hilary  Term  1B61,  before  the  Court  of 
£xehequer,  tipoii  this  ipeoiia]  verdict^  and  judgment  was  given 
theseon  in  favour  of  the  plaintiffs  below  (the  defendants  in  error), 
npon  which  jadgment  a  writ  of  error  was  brought. 

C  Kelfyf  with  him  FUzgibhon^  for  ^e  plaintiffs  in  error. 

The  first  oxeoodon  having  been  lodged,  with  a  direction  not  to 
execate  it  until  another  was  lodged,  amounts  to  no  lodgment  what- 
ever ;  the  second  execution  wonld  liiereforB  have  priority  over  it ; 
but  the  first  direction  having  been  withdrawn  by  the  letter  of  the 
3id  of  Jvne,  the  prior  execution  remained  in  full  force  Irom  the 
time  of  the  withdrawal^  and  consequently  it  takes  priority  over  the 
execution  lodged  after  the  withdrawal.  The  case  of  Hunt  v. 
Hooper  (a),  which  wfll  be  relied  on  by  the  other  side,  is  quite 
distinguishable  from  the  present;  because  the  order  to  proceed  in 
the  present  case  preceded  the  lodgment  of  the  second  writ,  but  in 
that  ease  it  followed  it. 

Assuming,  however,  that  the  plaintiffs  had  a  right  of  action, 
they  could  not  recover  in  this  form  of  action.  A  Sheriff  is  liable 
in  such  form  of  action  only  so  long  as  he  has  money  in  his  pos- 

(a)  12  M.  &  W.  664. 
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H.  T.  1853.  session,  or  if  he  pay  it  over  yoluntarilj;  but  it  caonot  lie  against 
Exeh,  Cham, 

a  Sheriff  who  had  no  means  of  defending  himself  against  a  prior 

execution,  he  having  been  compelled  to  pay  this  money  under  the 

order  of  the  Court  of  Exchequer :  2%tir#loJ»  v.  MUU  (a).    In  that 

case  the  money  realised  by  a  sale  under  an  execution  was  directed 

by  the  Court  of  Exchequer  to  be  paid  over  to  one  of  two  conflicting 

claimants,  but  without  deciding  the  priorities ;  and  it  was  held  that 

an  action  for  money  had  and  received  did  not  lie :  so  here  the  money 

was  paid  over  by  direction  of  a  Court  of  competent  jurisdiction. 

The  case  of  Warmoii  v.  Young  (b)  shows  that  the  Sheriff  is  not 

liable  while  acting  fairly  in  discharge*  of  his  du^. 

Moekler^  with  him  Napier^  contra. 

The  jury  by  their  verdict  have  given  an  interpretation  to  the 
letters,  finding  that  the  letter  of  the  3rd  of  June  was  a  continuation 
of  the  former  order,  and  not  a  withdrawal  of  it ;  and  the  Court 
below  have  confirmed  that  finding :  Loviek  v.  Crotoder  (e).  In  that 
case  the  Sheriff  had  made  a  seizure,  but  the  execution  creditor 
directed  him  not  to  sell,  and  the  debtor  continued  to  have  control 
over  the  goods  seized,  until  another  creditor  sued  out  a  second  writ 
directed  to  the  succeeding  Sheriff;  and  it  was  held  that  it  was  his 
duty  to  inquire  if  the  former  execution  were  fraudulent,  and  if  so, 
he  was  bound  to  levy  under  the  second  execution  :  Wail  v. 
Cahill  (d).  A  Sheriff  is  bound  to  execute  writs  according  to  their 
priority ;  but  he  is  to  sell  under  all  writs  in  his  hands :  Janes  v. 
Athertan  (e) ;  Drewe  v.  Lainson  (/)•  If  the  first  writ  lose  priority, 
the  sale  is  for  the  credit  of  the  second :  Chambers  v.  Coienuin  (jg). 
The  Sheriff  was  therefore  bound  to  pay  the  plaintifis'  writ  first, 
before  he  satisfied  the  other.  The  case  of  Thurston  v.  Mills  does 
not  apply :  there  the  goods  were  sold  under  the  extent  at  the  suit  of 
the  Crown,  and  not  under  the^.  fa. 

As  to  the  form  of  action,  money  had  and  received  is  maintainable : 

(a)  16  East,  254.  <6)  5  B.  &  C.  660. 

(0  8B.  &  C.  132.  (<0  Cr.  &D.  Ab.  N.  C.  872. 

(e)  7  Taunt.  56.  (/)  11  A.  &  E.  529. 

(^)  9  Dow.  589. 
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Swain  v.  Moriand  (a).    In  that  case  goods  had  been  seized  under  a  H.  T.  1853. 

Exch,  Cham. 
Ji.fa,^  and  part  were  sold  on  a  Saturday,  and  the  remainder  on  Mon- ' 

KIBWAN 

day ;  an  extent  tested  on  Monday  was  put  into  the  Sheriff's  hands  at  v. 

six  o'clock,  after  the  goods  had  been  delivered  to  the  purchasers, 
and  the  money  received  by  the  Sheriff,  and  it  was  held  that  the 
execution  was  executed,  and  that  the  party  who  issued  the  /i.  fa. 
might  recover  of  the  Sheriff  in  an  action  for  money  had  and 
received. 

The  case  is  precisely  similar  to  Prmgle  v.  liaae  (&).  In  that 
case  the  attorney  of  a  judgment  creditor  delivered  to  the  Sheriff  a 
JL  fa.  returnable  on  a  day  certain,  vnth  directions  by  letter  not  to 
execute  it  until  the  return  unless  another  execution  should  come  in, 
in  the  meantime,  and  afterwards  sent  in  an  o/to^,  accompanied  with 
the  same  directions ;  and  the  Sheriff,  upon  another  execution  coming 
in,  issued  warrants  out  and  executed  both  writs  on  the  same  day, 
giving  precedence  to  the  last  exQCution,  and  satisfying  that  wholly 
first  out  of  the  money  levied,  and  then  paid  over  the  remainder,  in 
part  satisfaction  of  the  execution  first  delivered,  and  returned  that 
payment,  and  nuUa  bona  as  to  the  residue ;  and  it  was  held  that  the 
plaintiff  could  not  maintain  an  action  against  the  Sheriff  for  a  false 
return :  Kempland  v.  JtTCauley  (c). 

Fitzgibbon  replied. 

Thurston  v.  Mills  shows  the  cases  to  which  the  action  for  money 
had  and  received  applies;  and  the  principle  there  laid  down  by  Lord 
EUenborough  is  not  applicable  to  the  present  case.  Swain  v. 
Moriand  does  not  apply,  for  in  that  case  the  Sheriff  was  acting 
under  the  plaintiff's  writ  until  the  money  came  in.  If  the  de- 
fendant did  not  receive  the  money  for  the  use  of  the  plaintiff,  the 
action  does  not  lie.  In  Clarke  v.  Dignam  {d\  it  was  left  to  the 
jury  to  say  for  whose  account  the  defendant  received  the  money  ; 
here  there  is  nothing  to  show  that  the  Sheriff  had  any  money  for  the 
use  of  the  plaintiff.  There  is  a  return  of  nulla  bona,  and  the  action,  if 

(a)  1  Br.  &  B.  370;  8.  C,  3  B.  M.  740. 
(6)  11  Pri.  445.  (c)  P.  N.  P.  C.  66. 

(<0  3  M.  &  W.  478. 
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fi.  T.  1B53.  maiiiiaiiuible,  should  liave  been  brought,  as  in  Ptimgle  >v.  Jtaao.  ttr 
JSseh.  Clum. 
^'— V — -^     a  ^bObo  return.     If  the  Sheriff  return  nulla  bona  to  an  action  for  a 

.KIEWAN 

V,  fake  return,  there  is  no  caae  to  ahow  that  an  action  for  aaonej  had 

and  received  will  lie.  If  he  undertake  to  decide  the  priorities  the 
remedy  will  not  lie  against  him ;  money  had  and  received  will  onlj 
Ue  where  there  Js  bst  one  writ 

Cur*  ad*  vuU, 

Lbfrot,  C.  J.  V 

Jan.  26.  This  case  comes  hefore  tjoe  Court  upon  a  writ  of  eitor  brought 

to  reverse  a  judgment  of  the  CottI  of  Exchequer,  given  in  favour 
of  the  defendants  in  error  (the  plaintifis  below).  The  ju4gBMnt 
was  given  fipoa  a  special  verdict  found  act  the  triaL 

The  action  was  brought  by  the  plaintiffs  against  the  defendant  mb 
Sheriff  of  the  county  of  Mayo,  to  recovw  the  'amount  of  « levy  made 
binder  an  execution,  which  the  plaintiff.  Inaisted  was  levied  for  their 
•use,  and  to  which  they  were  therefore  entitled.  The.  4efendant,  on 
the  other  hand,  insisted  that  the  money  was  not  levied  under  tlie 
plaintiffs '  oxeoution ;  but  that  it  was  levied  under  a  ^^rior  executio^k 
and  paid  by  him  lawfully  to  that  prior  execution  creditor:  ihat,  at  all 
events,  he  paid  the  money  to  the  prior  execution  creditor,  under  the 
order  of  the  Court  of  Exchequer;  and  he  insisted  that  that  order 
operated  as  a  protection ;  and  lastly  he  insisted  that  this  wn^  oot  the 
proper  form  of  action«-^[Hi8  Lordship,  having  atated  the  bcts^  pro- 
ceeded to  say] : — 

With  regard  to  the  wrder  of  the  Court  of  Exchequer,  we  have 
nothing  to  do,  beyond  the  fact  that  it  was  pronounced,  and  pro- 
nounced in  the  absence  of  the  present  plaintiffs,  and  therefore  as  to 
them  is  to  be  considered  as  ret  inier  aiioa  cmIo. 

Upon  the  construction  of  the  letters,  we  are  all  of  oi^on  tha^ 
taken  together,  they  amount  to  an  order  to  suspend  the  execution  of 
the  writ  by  sale  of  the  goods,  until  and  unless  another  execution 
should  come  in* 

The  next  question  then  is,  what  is  the  effect  in  point  of  law  of 
that  suspension  order?  The  general  rule  is,  that  when  two  or  more 
executions  are  delivered  to  the  Sheriff,  when  he  levies  he  shall  pay 
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acoordintp  to  t^e  priority  of  lodgment.    That  oonstruction  is  fonnded  H.  T.  1S53. 
on  ^6  Statute  of  Frands,  which  enacts^  that  no  execution  shall  aflect     « — '-^^ — ^ 


goods  but  from  the  time  of  delivery  of  the  writ  to  ^e  Sheriff  be  exe-  pw 

jvNmitoSb 
cutedk    Thal»  there  may^  be  no  question  about  the  time,  the  Sheriff  is 

ordered  to  take  a  note  of  the  delivery,  which  note  is  to  be  his  guide 

in  adjusting  the  payment  of  the  creditors.     If  then  this  general  rule 

prerailed  without  exception^  there  could  be  no  question.  In  point  of 

time,  Harshaw  and  Asken  were  the  first  to  lodge  their  execution  with 

the  Sheriff.    But  that  was  accompanied  by  the  letter,  amounthig  to 

an  unequivocal  order  not  to  sell  unless  some  other  writ  came  in. 

The  efibct  of  that,  in  point  of  law,  was  to  suspend-  the  order;  it 

eperated  as  a  withdrawal  of  the  execution ;  so  that  when  the  other 

esecution  came  in,  there  was  virtually  no  other  execution  in  the 

Sheriff's  hands:  that  such  is  the  general  law  is  decided  in  Drewe 

T.  LainMon^  by  Lord  Denman,  where  he  says,  "  The  duty  of  the 

'*  Sheriff,  when  he  has  several  writs  of  execution,  U  elear.    He  is 

"  to  execute  them  according  to  their  priority ;  which,  as  to  writs  of 

*^  fieri  facias^  is  according  to  the  time  of  their  delivery  to  him*'* 

With  respect  to  the  effect  of  the  order  suspending  the  execution, 

I  shall  refer  to  two  cases.      In  Kempland  v.  M^Cauley^  Lord 

Kenyott  states  his  opinion  to  be,  that  the  Sheriff  must  levy  in  the 

order  in  which  he  first  receives :  yet  if  the  plaintiff  in  that  writ  direct 

it  not  to  be  executed  before  a  distant  day,  and  in  the  meantime 

another  execution  oome,  the  Sheriff  is  not  to  keep  the  said  writ 

hanging  over  the  heads  of  the  other  creditors,  but  is  to  levy  under 

the  last  execution  as  if  no  other  had  been  delivered  to  him.    In  the 

next  case  all  the  authorities  are  collected :  that  was  the  case  of  Hunt 

^.  Hooper.  Parke,  B.,  in  delivering  the  judgment  of  the  Court,  says 

in  that  case,  **  We  are  therefore  of  opinion,  that  in  this  case  the 

*'  countermand  of  the  execution  of  the  writ  was  equivalent  to  its  with- 

**  drawal  at  the  time,  and  B*s  writ  could  not  be  considered  as  having 

^  been  delivered  to  the  Sheriff  to  be  executed  until  the  order  to  pro- 

*'oeed  after  the  delivery  of  the  plaintiff's,  and  consequently  the  rule 

*<  must  be  absolute,  to  enter  a  verdict  for  the  amount  realised."   There 

is  no  essential  difference  between  these  cases  and  the  present.    The 

effect  of  the  letters  to  the  Sheriff  was  that  they  operated  as  a  with* 
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H.  T.  1863.  drawal,  until  the  arrival  of  another  execution.    If  they  amounted  to 
' — Iv ''    a  withdrawal  until  another  comes  in,  then  there  is  no  execution  in 

KIBWAN 

17.  the  hands  of  the  Sheriff.  But  it  is  not  necessary  to  refine,  for  we  have 

a  direction  laid  down  in  the  very  same  terms  in  Pringle  v.  I*aae. 
The  letters  in  that  case  were  remarkably  similar  to  those  in  the  pre- 
sent case ;  and  Richards,  C.  B.,  says,  *'  It  is  quite  clear  the  plaintiff 
"  was  endeavouring  to  protect  the  goods  of  his  brother  from  time  to 
*'time;  but  admitting  his  intention  to  have  been  honest,  and  not 
^*  fraudulent,  and  really  what  it  is  stated  to  be,  if  we  were  to  permit 
"this  sort  of  delay  we  should  at  least  be  opening  a  wide  door  to 
<<  fraud  in  all  such  cases,"  That  case  was  not  put  upon  the  fraud,  bat 
upon  the  abstract  rule,  that  the  withdrawal  of  the  writ  amounted  to 
a  suspen^iion  of  the  execution.  He  adds,  "  There  could  have  been 
"  no  reasonable  pretence  for  not  executing  the  first  writ  before  the 
"return,  and  it  is  quite  impossible  to  think  that  there  was  any 
"  intention  to  execute  it  if  the  other  execution  had  not  come  in." 
That  case  removes  every  pretence  of  a  distinction ;  therefore,  so  far 
as  the  case  turns  upon  the  effect  of  the  suspension  order,  it  has 
been  virtually  a  withdrawal  of  the  writ.* 

But  it  is  said  in  this  case  that  the  money  was  levied  under  the 
execution  so  first  delivered ;  and  in  support  of  that  distinction  the 
case  of  Thurston  v.  Mills  is  relied  on.  But  when  it  is  said  the 
money  was  levied  under  the  first  execution,  that  assumes  the 
levy  is  to  be  governed  by  the  seizure,  and  not  the  sale;  but  the 
authorities  are  quite  the  other  way.  In  Drewe  v.  Lainson^  Lord 
Denman  says : — **  By  executing  is  meant  that  he  is  to  apply  the 
**  proceeds  of  goods  seized  in  that  manner.  It  is  not  material  whe- 
"  ther  he  seizes  the  goods  under  the  first  or  the  last  writ :  as  aoou 
"  as  they  are  seized,  they  are,  in  point  of  law,  in  his  custody,  under 
**  all  the  writs  which  he  then  has ;  and  when  he  sells  them,  he  sells 
"  in  point  of  law  under  all  the  writs.**  He  then  seized,  having 
but  one  writ  in  his  possession,  but  sold  when  he  had  two ;  he  there- 
fore, in  point  of  law,  actually  sold  under  the  second  as  well  as  under 
the  first;  and  although  the  priority  of  time  belongs  to  the  first,  in 
point  of  law  it  belongs  to  the  second,  and  the  result  is  that  the 
Sheriff  was  bound  to  pay  under  that  writ  which  was  virtually 
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second  in  point  of  time,  but  fint  in  point  of  law.    That  is  a  H.  T.  1853. 

complete  answer  to  the  case  of  Thurston  y.  Mills^  for  there  was  a     v^., ^ 

levy  under  a  previous  execution,  and  goods  were  sold  to  a  certain  9. 

amount,  and  then  came  in  the  execution  at  the  suit  of  the  Crown ; 
and  the  question  was,  what  was  the  effect  of  that  execution  as  to  the 
goods  remaining  unsold  ?  And  the  Court  held  that  the  Sheriff  was 
bound  to  sell  under  the  extent ;  but  they  left  in  the  hands  of  the 
creditor,  under  whose  execution  the  former  sale  took  place,  the 
proceeds  of  that  sale.  This  very  distinction  is  taken  by  Lord  Ellen- 
borough  ;  he  says : — **  There  is  no  case  which  has  determined  that  a 
**  mere  seizure  will  charge  the  Sheriff  in  an  action  for  money  had 
'*  and  received.  There  they?. /a.  conmianded  the  Sheriff  to  levy  the 
<'  money  off  the  goods ;  and  until  the  money  was  levied  under  it  by 
» sale  of  the  goods,  the  plaintiff  had  no  interest  in  it.  But  the 
'*  Sheriff  never  did  levy  the  money  under  the^/a.,  but  only  under 
**  the  venditioni  exponas  authorised  by  the  Court  of  Exchequer." 
That  distinguishes  this  case  from  the  present. 

Another  argument  was  drawn  from  that  case — that  inasmuch  as 
the  plaintiff  had  failed  in  an  action  for  money  had  and  received, 
this  action  could  not  be  maintained ;  but  that  case  was  not  decided 
on  the  form  of  the  action,  but  upon  the  merits ;  for  Le  Blanc,  J., 
(p.  277X  ^^  ^^  distinction  between  that  case  and  one  of  conflict- 
ing writs ;  for  he  says : — *^  This  is  not  like  a  case  where,  there 
"  being  two  conflicting  writs  of  Jl.  fa.,  the  Sheriff  has  levied,  and 
«*  the  question  is  for  the  Court  to  determine  under  which  writ  the 
«^  money  was  levied ;  but  here  the  Sheriff,  having  two  executions^ 
**  applies  to  the  Court  to  know  under  which  writ  he  shall  execute 
**  process,  and  he  is  ordered  to  execute  it  under  a  venditioni  expo- 
**  mu^  Then,  if  it  be  money  had  and  received  to  the  use  of  any  one, 
**  it  is  money  had  and  received  to  the  use  of  the  Crown,  under 
'*  whose  execution  the  Sheriff  was  directed  by  the  Court  of  £x- 
«« chequer  to  levy;"  showing  that  this  action  for  money  had  and 
received  must  be  maintained  by  the  party  entitled  to  the  money. 

But  it  is  said  that  there  is  no  case  in  which  a  party  has  recovered 
in  this  form  of  action.   The  case  of  Swain  v.  Morland  is  deci- 
sive on  that  point.     I  therefore  think  that  these  cases  furnish  a  full 
VOL.  3.  8  L 
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H.  T.  1853.  and  complete  answer  to  all  the  objections.    Upon  the  whole,  we  are 

Exeh  ChiEM. 
w-'y  ^*     of  opinion  that  the  judgment  given  in  this  ease  in  the  Court  beknr 

9.  onght  to  be  affirmed. 

MONAHAR,  C.  J. 

I  concnr  in  the  judgment  of  the  Conrt ;  bat  I  think  there  is  some 
little  difference  between  the  case  of  KenqUand  ▼.  iPCamtey^  Htmi 
T.  Hocper,  and  the  present  case.  In  Kempland  t.  MfCatUey,  the 
direction  was  neither  to  seice  or  sell:  here  the  direction  was  to 
seize,  bnt  not  to  selL  Hunt  ▼.  Hooper  is  in  point,  so  £ar  thai  the 
direction  was  not  to  sell  for  a  limited  time ;  but  no  matter  what  the 
difference,  the  principle  is  the  same;  for  the  execution,  to  have 
operation,  must  be  delivered  not  for  the  purpose  of  seizure  alone, 
but  for  seiaure  and  levy  absolutely. 

With  respect  to  the  form  of  action,  I  am  of  opinion  that  money 
had  and  received  was  the  proper  form.  The  moment  the  Sheriff 
received  the  money,  the  party  had  a  right  to  maintain  the  action, 
before  the  return  of  the  writs;  the  case  of  ThurUon  v.  Miils  sup- 
ports that  view  of  the  case. 

Judgment  affirmed. 
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£.  T.  1852. 
CoamonPilMi. 


SCOTT 

V. 

MIDLAND  GREAT  WESTERN  RAILWAY  COMPANY.* 

« 

(Common  PUa»). 

AprU  15,  20. 
Trovxb,  by  the  plaintifi;  as  assignee  of  one  Mortimer  Kealj,  to  j^^  plaintiff, 
recover  certain  goods  alleged  to  be  the  sole  property  of  the  bank-  ^  ti^bwStnipt, 

rnpt.  conngned 

*^  goods   to   the 

The  case  was  tried  before  the  Lobd  Chief  Justice  Morabaii,  at  defendants,  a 

Railway  Com- 

the  Sittings  after  Michaelmas  Term  1860,  when  a  verdict  was  found  panj,  to  be 

forwarded  to 

for  the  defendant.    The  case  now  came  on  for  argument  on  a  bill  of  D.,  which  the 

agent  of  the 

teoeptions  to  the  charge  of  the  learned  Judge.     The  facts  of  the  Company  nn- 

1  A  1     .  .i«    <«  .  <•  11  dortook  to  do 

^ase,  as  they  appeared  from  the  bill  of  exceptions,  were  as  follows: —  qq  the  foUow- 

Mortimer  Eealy  was  declared  bankrupt  under  a  commission  which  j^^the^mean- 

iaimed  on  the  3l8t  of  May  1845.  In  the  year  1846  he  again  resumed  pj^jff^a?' 

business  as  a  dealer  or  chapman  in  Galway,  after  which  time  the  if^f^,^^ 

plaintiff,  as  he  admitted  on  his  examination,  had  various  dealings  hj  a  third 
•^  »  o     p^^  refused 

with  him  from  time  to  time,  in  the  course  of  which  he  had  addressed  to  do  so,  un- 
less the  plaia- 
the  bankrupt  indifferently  under  the  name  of  Mortimer  Eealy  and  tiff  wonld 

-^  famish  them 

Co.,  Kealy  Brothers  and  Co.,   and  Kealy  Brothers;  but,   as  he  withanindem- 

alleged,  had  always  considered  the  bankrupt,  from  the  year  1846,  ^^ntiff,  hav- 

as  a  sole  trader.     On  the  part  of  the  defendant  it  was  insisted  that  |hM,X^ed 

during  aU  this  period  the  bankrupt  had  traded  in  partnership  with  J^ui^^^^te^^^^ 

his  two  brothers,  Michael  and  Thomas.     In  the  ktter  end  of  the  ^^  ^^^^  ^® 

agreed  to  in- 

year  1860,  the  plaintiff,  acting  as  assignee  under  the  bankruptcy  of  demni^  them 

1845,  seized  the  stock  on  the  premises  of  Mortimer  Kealy,  in  the  sequencs  of 

forwarding  the 

town  of  Galway ;  and  being  apprehensive,  as  he  alleged,  that  the  goods  to  D , 

and  that  they 
•honU  be  at  liberty  to  detain  the  goods  until  satisfied  of  the  plaintiff's  title.— 
Held,  in  an  action  of  troyer,  brought  against  the  defendants  to  recover  the  goods, 
that  the  second  agreement  was  binding  on  the  plaintiff,  it  being  competent  for  the 
parties,  before  the  breach  of  the  first,  without  any  new  consideration,  to  haye  sub- 
stituted another,  and  that  the  plaint^  was  therefore  bound  to  prove  Uiat  he  had, 
before  bringing  the  action,  satisfied  the  defendants  as  to  to  his  title  to  the  goods. 

*  The  publication  of  this  case  has  been  unayoidably  delayed. 


SCOTT 
V, 


60  COMMON  LAW  REPORTS. 

£.  T.  1852.  propertj  might  be  re-taken  under  a  replevin,  he  applied  to  the 
CcmmtmPUai, 

Directors  of  the  Midhmd  Great  Western  Railway  to  facilitate  him 

in  having  the  goods  forwarded  to  Dublin;  and  thej,  having  acceded 

MID.  OT.  w.    to  his  request^  furnished  him  with  the  following  letter,  addressed 
BAILWAT  ^   .  ,         .      «  . 

coMPAiiT.    ^^  ^°®^  superintendent  m  Galwaj : — 

"2nd  August  1851. 

''  Mr.  West — Dear  Sir— The  bearer,  Mr.  Scott,  wants  to  get 
<<  up  about  three  tons  of  goods  by  rail  on  to-morrow,  bj  the  four 
"  o'clock  train,  will  you  please  give  him  every  facility  for  doing  so. 
**  The  directors  are  anxious  that  he  should  be  accommodated  in  this 
"  instance."—"  Yours,  truly,  "  P.  Rok." 

On  the  evening  of  the  2nd  of  August  1851,  the  plaintiff  left 
Dublin  with  this' letter,  and  on  his  arrival  in  Galway  at  12  o'clock 
that  night  waited  upon  Mr.  West,  and  handed  him  the  letter  in 
question,  upon  which  the  latter  remarked  that  it  was  unusual  to 
forward  goods  upon  Sunday,  but  that  he  would  of  course  obey  the 
directions  which  the  letter  contained,  and  thereupon  gave  directions  to 
have  the  goods  forwarded.  The  goods  were  accordingly  removed  by 
the  plaintiff  on  the  morning  of  the  following  day  (Sunday),  to  the 
terminus  of  the  railway  in  Galway,  and  there  placed  in  a  van  for  the 
purpose  of  being  forwarded  to  Dublin.  In  the  course  of  that  day, 
however,  West  called  upon  the  plaintiff,  and  informed  him  that  a 
elaim  had  been  made  upon  the  goods  by  persons  named  Mortimer, 
Michael  and  Thomas  Kealy,  who  alleged  that  the  goods  had  been 
wrongfully  taken  from  them,  and  threatened  to  commence  pro- 
ceedings against  the  Company  if  they  should  remove  the  goods,  and 
that  under  these  circumstances  he  (West)  would  not  forward  the 
goods.  The  plaintiff  replied  that  the  statement  of  the  Kealys  was 
untrue,  and  that  West  was  bound  to  forward  the  goods.  After  some 
negociation  it  was  arranged  that  West  should  forward  the  goods,  on 
receiving  a  letter  of  indemnity  from  the  plaintiff,  which  the  latter 
accordingly  gave  in  the  following  terms  : — 

*<  %d  Aagost  1851. 

"  Sib. — ^In  consideration  of  your  forwarding  to  the  terminus  of 
''your  railway  in  Dublin  18  packages  of  goods  which  I  delivered  at 
'^  your  office  in  this  town  on  this  day,  I  hereby  undertake  and  promise 
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'«to  indemnify  and  bold  harmless  the  Midland  Great  Western  Rail-  £.  T.  1852. 
AM                  i*        1                              .             «                       1^  ^           11    CommonPleas. 
*'  waj  Company,  for  whom  you  are  actmg,  and  you  yourself,  from  all     v.— v 

SCOTT 

'*  legal  prooeedings  against  you  or  the  said  Company,  their  agents  or  ^ 

'*  representatives,  for  so  doing,  and  which  said  goods  you  are  to  detain  mid.  ot.  w. 
**  in  DubHn  until  the  said  Company  be  satisfied  that  I  am  entitled  to     cohpany. 
"  get  them.** — "  I  am  your  obedient  servant,        "  David  Scott." 

The  goods  were  accordingly  forwarded  upon  that  day  by  the 
Company,  and  on  the  following  day  were  demanded  at  the  terminus 
in  Dublin,  when  the  officers  of  the  Company  refused  to  deliver  them. 
The  bill  of  exceptions  stated  that  in  about  a  week  after  the  first 
refusal,  the  plaintiff,  in  company  with  his  solicitor,  again  called  at  the 
ofiAce  of  the  Company,  when  he  was  informed  by  their  secretary  that 
the  Company  had  been  served  with  a  cautionary  notice  by  Mortimer, 
Michael  and  Thomas  Kealy,  who  claimed  the  goods  as  their  pro- 
perty, and  that  after  being  referred  to  the  solicitor  of  the  Company, 
whom  the  plaintiff  and  his  attorney  endeavoured  to  satisfy  as  to  the 
title  of  the  plaintiff  to  the  goods,  by  the  production  of  a  case  sub- 
mitted to  Counsel,  and  his  answer  thereto,  the  defendants  ultimately, 
both  upon  that  occasion  and  afterwards,  in  reply  to  a  more  formal 
demand  made  upon  the  23rd  of  August  1851,  refused  to  deliver  the 
goods  to  the  plaintiff.  At  the  trial,  the  Lobd  Chief  Justice  told 
the  jury  that  the  plaintiff  before  he  brought  his  action  was  bound,  by 
the  terms  of  the  letter  of  the  3rd  of  August  1851,  given  by  him  to 
West,  to  give  the  defendants  such  information  and  reasonable  satis- 
faction as  to  his  right  to  the  possession  of  the  goods  as  ought  to  have 
satisfied  them  that  he  was  entitled  to  get  the  goods ;  and  that  if  he 
had  not  done  so  before  the  commencement  of  this  suit,  he  was  not 
entitled  to  maintain  this  action ;  and  that  it  lay  upon  the  plaintiff,  as 
a  condition  precedent  to  the  maintenance  of  the  present  action,  to 
give  such  information  to  the  said  defendant ;  and  that  if  the  jury  were 
satisfied  that,  upon  the  evidence  before  them,  he  had  before  the  com- 
meneement  of  this  suit  done  sufficient  to  satisfy  the  said  Company  to 
the  extent  that  a  reasonable  person  under  the  circumstances  was 
entitled  to  be  satisfied,  they  might  find  a  verdict  for  the  plaintiff,  but 
if  not  they  should  find  a  verdict  for  the  defendant.  The  learned 
Judge  further  stated  to  the  jury  that,  if  they  should  consider  that  the 
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K.  T.  1852.  plaintiff  had  performed  the  said  condition,  a  question  would  then 
arise  as  to  what  portion  of  the  property  the  plaintiff  was  entitled  to 
as  such  assignee ;  that  if  they  should  find  that  no  partnership  existed, 
and  that  Mortimer  Kealj  had  been  the  sole  owner  of  the  goods,  thej 
should  find  for  the  plaintiff  for  the  full  Talue  of  the  goods,  but  if  thej 
belieyed  that  the  alleged  partnership  existed  between  the  three 
brothers,  that  thej  should  find  a  verdict  for  the  plaintiff,  to  the 
amount  of  one-third  of  the  value  of  the  goods.  To  this  charge  the 
Counsel  for  the  plaintiff  excepted,  and  insisted  that  the  learned 
Judge  should  have  told  the  jury  that  the  deUveiy  of  the  goods,  on 
account  of  the  plaintiff  to  the  defendant,  was  complete  on  the  night 
of  the  2nd  of  August  1861,  and  that  the  act  of  defendants  in  setting 
up  the  claim  of  the  Eealjs  and  refusing  to  forward  the  goods  without 
an  indemnity  was  evidence  of  a  conversion  at  that  time ;  that  the 
letter  of  the  3rd  of  August  1851  was  given  without  consideration, 
and  was  therefore  not  binding  on  the  plaintiff ;  and  that  even  if  it 
were,  and  conferred  on  the  defendants  a  limited  right  of  possession, 
such  right  of  possession  was  determined  by  the  condition  specified  in 
the  letter  having  been  fulfilled ;  and  further,  that  even  if  the  plaintiff 
had  not  offered  to  the  defendants  the  proof  of  his  title  to  the  goods 
which  he  had,  yet  as  the  defendants  set  up  the  claim  of  the  Kealys, 
without  reference  to  the  letter  of  indemnity,  and  without  demanding 
further  satisfaction  on  the  subject,  and  refused  to  deliver  up  the 
goods  when  demanded  by  the  plaintiff,  as  of  his  original  right,  any 
claim  which  the  defendants  might  have  had  to  a  limited  possession 
of  the  goods  was  determined. 

Otway^  with  whom  was  «/.  2>.  Fizgeraid,  in  support  of  the  excep- 
tions. 

The  Company  were  bound,  in  their  character  of  carriers,  to  have 
forwarded  the  goods,  independent  of  the  contract  created  by  the  let* 
ter  of  the  2nd  of  August  1851,  and  that  document  did  not  in  any 
manner  affect  the  position  of  the  parties  in  point  of  law.  The  de- 
fendants could  not  therefore  set  up  the  right  of  the  Eealys  to  the 
goods  when  sent  to  their  store  in  Gralway,  as  against  the  person 
from  whom  they  had  received  them,  and  consequently  there  was  no 
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consideration  for  the  letter  of  indemnity  given  by*  the  plaintiff  to  the  £.  T.  1862. 

_    _     ,  ,    _  .,,,..,.         -    ,      ,  CommonPha; 

defendants ;  and  the  original  liabuitj  of  the  latter,  as  common  car-     >. — , ' 

SCOTT 

riers,  continues  undischarged.  ^^ 

Where  there  are  several  joint  owners  in  a  chattel,  and  the  .chattel  mid.  gt.  w. 

S  A IL  W  A  y 

is  delivered  by  one  of  them  to  a  third  person,  the  bailee  is  bound  to  cohpant. 
return  the  chattel  to  the  person  from  whom  he  has  received  it,  and 
cannot,  in  order  to  defeat  his  claim,  set  up  the  joint  right  of  the 
other  persons  to  its  possession.^MoNAHAN,  G.  J.  Is  it  not  com- 
petent for  the  parties  to  a  contract,  before  breach  of  it,  to  vary  the 
contract  in  any  manner  they  may  agree  upon  ?] — The  case  of  Go99 
V.  Lord  N'ugefU  (a)  undoubtedly  establishes  that  position,  but  the 
new  agreement,  Hke  the  former,  must  be  founded  upon  sufficient 
consideration.  Here  there  would  be  no  consideration  for  the  sub- 
stituted contract,  except  an  agreement  on  the  part  of  the  defendants 
to  do  an  act  which  by  law  they  were  bound  to  do,  independent  of 
any  agreement.^ — [Monahan,  C.  J.  Would  not  the  Railway  Com- 
pany, if  they  removed  the  goods  to  Dublin  on  the  morning  of  the 
3rd  of  August,  pursuant  to  their  original  agreement,  have  rendered 
themselves  liable  to  an  action  of  trover  at  the  suit  of  the  Eealys? 
Might  not  that  circumstance  to  a  certain  extent  alter  the  position 
of  the  parties,  and  justify  West  in  requiring  an  alteration  in  the 
terms  of  the  contract  ?  and  if  you  accede  to  that,  can  you  now 
object  that  the  sabatituted  agreement  is  not  binding? — Jackson,  J. 
The  new  contract  requires  a  consideration,  but  does  it  necessarily 
foUow  that,  where  a  new  agreement  is  engrafted  upon  a  former  one, 
there  must  be  a  new  specific  consideration  for  every  new  ingredient 
introduced?]— In  SHIk  y.  Meyrick  (b)  it  was  decided,  in  a  case 
where  some  of  the  seamen  had  deserted  in  the  course  of  the  voyage, 
and  the  captain,  not  being  able  to  supply  their  places,  promised  to 
divide  the  wages  which  they  would  have  earned  amongst  the  re- 
mainder of  the  crew,  that  such  a  promise  was  without  consideration. 
The  following  cases  were  cited :  Harris  v.  fVaison  (c) ;  Gotlin  v. 
Bimie  {d) ;  Jaekson  v.  Coppin  (e) ;  Caunee  v.  SparUon  (f)  ;  Sel- 
wyn'M  N.  P.,  p.  41,  10th  ed. 

(a)  5  B.  &  Ad.  58.  (6)  2  Com.  PI.  317. 

(c)  Peake'8  N.  P.  Cas.  72.  (rf)  7  Bing.  809. 

(«)  8  M.  A  W.  797.  (/)  7  M.  A  G.90S. 


64  COMMON  LAW  REPORTS. 

E.  T.  1852.       R.  Armstrong  aind  Duggan^  for  the  defendante,  were  not  called 

CommonPleat, 

on. 


MON AHANy  C.  J. 

In  this  case  we  do  not  consider  it  necessary  to  call  on  Coanad 
for  the  defendant,  as  we  are  clearly  of  opinion  that  the  exceptions 
must  be  OTerruled.  The  only  one  which  has  been  pressed  by  plain- 
tiff's Coonsel  is  the  second;  by  which  it  is  insisted  that  I  should 
haTC  told  the  jury  that  the  letter  of  indemnity  of  the  3rd  of  Aogiist 
was  without  consideration,  and  not  binding  on  the  plaintiff,  and 
therefore  that  the  jury  should  put  it  out  of  their  consideration.  The 
law  is  clearly  settled,  as  laid  down  by  Lord  Denman  in  the  case  of 
Go9S  y.  Lord  Nugent,  in  p.  65  of  the  report  in  5th  JB.  Sf  Add.,  that 
after  an  agreement  has  been  made  and  reduced  into  writing,  it  is 
competent  to  the  parties,  at  any  time  before  breach  of  it,  by  a  new 
contract,  either  altogether  to  waive,  dissolve  or  annul  the  former 
agreement,  or  in  any  manner  to  add  to,  or  subtract  fipom,  or  vary  or 
qualify  the  terms  of  it,  and  then  to  make  a  new  contract ;  and  it  is 
quite  clear  that  this  change  in  the  terms  of  an  original  agreement,  if 
fairiy  obtained,  does  not  require  any  new  consideration.  In  the  pre- 
sent case,  it  could  not  be,  and  has  not  been,  contended  that  the  new 
agreement  contained  in  the  letter  of  the  3rd  of  August,  if  it  had 
been  entered  into  in  the  first  instance,  would  not  have  been  a  per- 
fectly fair  and  binding  agreement  to  have  entered  into;  and  this 
being  so,  we  are  of  opinion  that  it  was  competent  for  the  parties, 
without  any  new  consideration,  to  have  substituted  it  for  the  origi- 
nal contract,  before  breach.  It  was  not  contended  before  me  at  the 
trial,  nor  is  it  insisted  by  the  exception,  that  the  new  contract  was 
void,  as  having  been  fraudulently  or  improperly  obtained,  in  conse- 
quence of  the  Company,  by  their  agent,  having  taken  advantage  of 
the  situation  of  the  plaintiff,  so  as  to  bring  this  case  within  the 
authority  of  the  case  of  the  sailors  who  insisted  on  obtaining  an 
increase  of  wages  for  doing  what  they  were  bound  to  do  under  their 
original  contract,  which  was  at  the  time  partly  performed ;  nor  was 
I  asked  to  leave  any  such  question  to  the  jury.  It  is  unnecessary  to 
consider  what  I  should  have  done  if  I  had  been  so  required,  but  I 
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most  say  I  do  not  think  there  were  any  gronndB  for  such  a  oonrBO.  £.  T.  1 862. 
So  far  from  considering  that  there  was  any  thing  nnfisiir  or  unrea-     v^^y * 

SCOTT 

sonable  in  the  agreement  contained  in  the  letter  of  the  3rd  August,  ^^ 

it  appears  to  me  to  have  been  perfectly  fair  and  reasonable  for  the  mid.  gt.  w. 
Company,  who  clearly  rendered  themselves  responsible  to  the  Kea-  ^OBiPAinr. 
lys  by  the  removal  of  the  goods  on  the  Sunday,  if  they  should  turn 
out  to  be  the  true  owners,  to  require  an  indemnity  from  the  person 
who,  for  his  own  purposes,  required  such  removal ;  and  even  if  a 
consideration  were  required  to  render  such  change  of  contract  bind- 
ing, I  am  by  no  means  satisfied  that  such  consideration  would  not  be 
found  to  exist  in  the  change  of  circumstances  which  took  place  at 
Gralway;  for  though  as  a  general  rule,  a  carrier  may  be  bound  to  • 
carry  goods,  if  tendered  his  fare,  I  am  not  aware  that  he  is  bound 
to  carry  goods,  in  relation  to  the  ownership  of  which  a  band  fide 
question  is  raised,  after  notice  from  one  of  the  parties  not  to  do  so. 
It  18  also  unnecessary  to  consider  whether  the  plaintiff  might,  if  he 
pleased,  have  treated  what  occurred  on  the  morning  of  the  8rd  of 
August,  namely  the  statement  of  Mr.  West,  that  he  would  not  for- 
ward the  goods,  as  a  breach  of  the  previous  contract.  It  is  enough 
to  say  he  did  not  do  so.  He  did  not  rest  on  his  rights  under  such 
previous  contract ;  but  on  the  contrary,  as  we  think,  without  any 
fraud  or  oppression  on  the  part  of  ^e  defendants,  or  their  agent, 
entered  into  a  new  or  substituted  contract,  by  the  terms  of  which 
we  must  hold  him  bound,  and  therefore  overrule  the  ezcepdons. 

Exceptions  overruled. 


VOL.  3.  9  li 
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E.  T.  1853. 

Exchequer. 


STEPHENS  9.  aBEIRNE. 
fExehequer.J 


April  \e. 


An   error  in  Hemphill  moved  to  set  aside  the  writ  of  summons  and  all  snbse* 

of  a  party  in  qnent  proceedings  in  this  case,  on  the  ground  of  a  misdescription  in 

mons,    and  '  ^^^  ^"^^  ^  ^®  residence  of  the  defendant. 

^ch  "S^^t       ^®  ^"*  ®^  summons  was  personallj  served  on  the  7th  of  March 

^2^f^.  ^  1863,  to  which  defendant  did  not  appear.  A  parUamentary  appear- 

mere  technical  i^^^  ^ng  entered  on  the  Hth-  of  March,  and  judgment  afterwards 

one,    and    as  »  *     o 

such  can  be  marked.     The  defendant's  residence  was  described  in  the  writ  of 

amended 

nnder  the  3rd  summons  as,  *'  St.  Helena,  Athlone,  in  the  county  of  Westmeath ;  * 

flection  of  the 

Process   and  and  the  defendant  had  filed  an  affidavit  stating  that  she  knew 

Being  only  an  of  no  place  in  the  county  of  Westmeath  or  near  Athlone  called 

^dnot  ren-  ^^  Helena ;  but  that  about  three  years  and  a-half  before,  she  lived 

A^^itv^lT'  at  St  Helena  in  the  county  Roscommon  ;  and  that  she  now  resided 

^Ae^'^a*  at  Athlone  in  the  county  Roscommon.    On  the  21st  of  March,  the 

of  the  <iffc(Dd.  defendant's  attorney  wrote  to  the  plaiit^iflfs  attorney,  apprising  him 

snfiernur  the    of  the  error ;  and  on  the  24th  of  March  served  a  cautionary  notice 

plaintiff  to  * 

take  a  step  in  on  him  not  to  proceed  further.    On  the  5th  of  April,  plaintiff  served 

thecaose. 

notice  stating  that  judgment  would  not  be  marked  on  the  7th ;  and 

defendant  replied  that  her  adviser  was  out  of  town,  and  that  she 

expected  him  back  that  day.    But  on  the  8th  she  received  notice 

that  judgment  had  been  marked,  and  that  execution  would  issue 

forthwith. 

The  3rd  section  of  the  Process  and  Practice  Act  requires  the 

^  actual,  or  supposed,  residence "  of  the  party  to  be  stated  in  the 

copy  of  the  writ  of  summons.    According  to  the  result  of  the 

English  cases,  to  constitute  a  '*  supposed"  residence,  there  must 

actually  be  some  such  place  as  that  mentioned  in  the  writ.    Here 

ihe  place  mentioned  does  not  exist  at  all ;  and  therefore  the  copy  of 
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the  writ  of  snmmonsi  not  compIjiDg  with  the  requisition  of  the  Act,,  E.  T.  1853. 
is  a  nullity.    In  England  this  is  made  an  irregularity  by  the  rule  of    v- — ^^* 
the  Judges,  but  there  is  no  such  rule  here :  Letcis  v.  Newton  (a) ;    ^^^^^^^ 
Kinffjr,  Hopkim  (b) ;  Daumet  ▼.  OarhuU  (c).  o'beibne. 

Sifdney^  contra,  pointed  out  the  difference  between  the  Irish  Act 
and  the  analogous  section  of  the  English.  The  latter  requires  the 
county  to  be  stated  in  the  writ  of  summons — ^the  former  does  not. 
This  difference  accounts  for  the  English  decisions;  yet  even  in 
England,  the  omission  of  a  county  amounts  only  to  an  irregularity. 
The  cases  are  collected  in  Johnstone**  New  Praetiee^  p.  9. 

The  defendant,  though  personally  served  with  the  writ  of  sum- 
mons, had  suffered  the  plaintiff  to  take  two  steps,  viz.,  the  entering 
of  the  appearance  and  filing  his  declaration,  before  her  cautionary 
notice;  she  had,  therefore,  waived  Ihe  irregularity,  if  any  it  be. 
But  our  affidavit  states  that  we  supposed  the  residence  stated  in  the 
copy  of  the  writ  of  summons  to  be  the  residence  of  the  defendant; 
therefore  we  are  within  the  words  of  the  3rd  section :  Rutty  v. 
Arbour  (d). — [Pioot,  C.  B.,  suggested  that  by  the  3rd  section  the 
Court  had  power  to  amend.] 

Hemphill,  in  reply.  * 

That  section  gives  the  Court  power  to  amend  a  technical  error 
in  the  writ  itself ;  but  there  is  no  such  power  given  with  respect 
to  the  copy,  which  is  not  the  act  of  the  Court.  Misdescription  of 
the  residence,  however,  is  not  a  mere  technical  error. — [Pioot,  C.  B. 
I  am  far  from  saying  that  it  is  so,  if  it  be  calculated  to  mislead.  It 
is  by  no  means  unimportant  that  in  a  large  city  the  description  of 
the  party  should  be  correct ;  and  I  am  not  at  all  disposed  to  consider 
the  requisitions  of  the  Act  as  immaterial.] — The  Court  has  no  power 
to  amend  the  copy:  Byfield  v.  Street (e);  Mehols  v.  Boyn{fy\ 
EecUe  v.  Cole{jg)\  Wathin  .v.  Mealing  {h). 

(a)  2  C.  M.  ft  B,  732.  (6)  2  D.  ft  L.  637. 

(c)  2  D.  ft  L.  Wl.  id)  2  Dow.  P.  C.  37- 

(ej  10  Bing.  27.  (/)  K)  Bing.  339. 

(^)  8  M.  ft  W.  537.  (A)  2  Price,  9. 
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K  T.  1853«      PiooT,  C.  B. 

The  ftpplication  is  a  purely  technical  one,  aad  founded  on  ihe 
afgunieBt  that  the  copy  of  the  writ  of  aronmonB  is  a  nullity.  But 
on  conBideration  of  the  Froceai  and  Ftietiee  Act,  and  the  deeiiioni 
on  the  analogous  English  Act,  I  think  the  mistake  is  only  an  irre- 
gnlarity,  and  that  it  has  heen  waived,  under  the  244th  General  Bole, 
by  the  delay  of  the  defendant.  With  reforence  to  the  2nd  section,  I 
am  disposed  to  hold  the  language  of  it  directory,  and  not  mandatoiy. 
The  language  of  the  English  Act  is  more  strict,  requiring  the  county 
to  be  inserted,  and  the  Judges,  having  no  power  to  alter  the  Act, 
expounded  it  by  a  General  Rule,  providiug  that  omissions  of  thii 
nature  should  amount  only  to  an  irregularity.  Their  exposition 
therefore  is,  that  the.  language  of  the  Act  is  directory,  not  manda- 
tory. This  is  a  guide^  therefore,  to  our  exposition  of  the  Irish  Act; 
and,  holding  the  error  in  thiscase  to  amount  merely  to  an  irr^* 
larity,  we  can  amend  it  under  the  3rd  section,  which  not  only  gives 
us  the  power  to  amend  technical  errors,  but  goes  on  to  define  what 
shall  be  considered  technical  errors,  viz.,  all  sudi  errors  as  are  not 
calculated  to  mislead.  Now  this  definition  applies  to  the  copy  as 
well  as  to  the  writ  The  error  in  the  copy,  therefore,  I  consider  a 
mere  irregularity,  which  might  have  been  amended,  and  which  has 
been  waived  by  the  delay  of  the  defendant,  and  her  suffering  the 
plaintiff  to  take  two  steps  in  the  case. 

RiCHABDS,  B^  concurred,  thinking  that  the  copy  sufficiently  com- 
plied with  the  requisitions  of  the  2nd  section. 

Grsbnx,  B. 

The  terms  of  the  notice  of  motion  refer  only  to  the  writ  of  sum* 
mens,  and  not  to  the  copy.  There  is,  therefore,  no  question  about 
the  copy ;  and  the  3rd  section  gives  power  to  amend  all  technical 
errors  in  the  writ  of  summons,  and  defines  what  are  such.  Under 
that  section,  therefore,  the  motion  should  be  refused.  But  I  think 
the  2nd  section  is  complied  with  by  the  insertion  of  the  "  supposed* 
residence  of  the  defendant,  which  the  plaintiff  was  led  to  suppose 
was  her  residence  by  his  correspondence  with  the  defendant  herself. 

Motion  refused. 
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H.  T.  1853. 
Queen'»Bench 


SPRATT  V.  SHERLOCK. 

(Queen*s  Bench.) 

Jan.  17,  18. 
EjscTiiBHT  for  non-pajment  of  rent,  tried  before  Jackson,  J.,  at  a  lease  for 
the  Summer  ABsizes  of  1852,  for  the  coxmtf  of  Cork.  made  by  plain. 

The  plaintiff  at  the  trial  proved  the  original  leaae  of  the  lands,  ^*°fe^^ 


made  to  one  Harmer  Spratt,  for  a  term  of  999  years,  and  the  a^SielSnw^ 
pirobste  of  the  will  of  Harmer  Spratt  granted  to  the  plai 
Margaret  Spratt;  and  also  a  lease,  bearing  date  the  10th 


was  inposses- 
1825  (the  interest  in  which  was  nsought  to  be  evicted),  made  non   of   the 

premises,   and 
between  the  plaintiff  and  Margaret  Spratt  of  the  one  part,  and  derived  under 

the  lessee  wb^ 
James  Aheame,  William  Aheame  and  Michael  Aheame  of  the  last  died.    Nd' 

other  part,  for  a  term  of  thurty-one  years ;  that  possession  was  ^nt^  proy- 

given  with  the  lease;  that  Margaret  Spratt  died  in  1828;  that  ^^o^^^ln^" 

James  Aheame  and  WiUiam  Aheame  died  after  the  execution  of  ^^^  ^^ 

the  lease,  and  that  Mchael  Aheame  remained  in  possession  of  the  defendant  wi^ 

lands  until  1849,  and  that  the  defendant  was  at  present  in  posses-  nonrait  being 

^  called  for   on 

aion ;  it  was  admitted  that  he  derived  under  Michael  Aheame,  and  the  part  of  the 

defendant,   on 
twelve  years'  rent  was  claimed  to  be  due  under  the  lease.   There  the    gronnd 
-    -  -  .  ,  .  that  the  plain- 

was  no  proof  of  payment  of  rent  withm  twenty  years.  tiff's  right  of 

On  this  state  of  facts.  Counsel  for  the  defendant  called  for  a  non-  barred  by  3 

suit)  no  payment  of  rent  having  been  proved  within  the  last  twenty  ^^   jadge 

years.    The  Judge  was  of  opinion  that  a  payment  of  rent  within  ^^~'  "^^ 

twenty  years  ought  to  have  been  proved  on  behalf  of  the  plaintiff,  ^ull^jSiJdr'* 

and  aooordingly  nonsuited  him,  with  liberty,  if  the  Court  above  withont  ascer- 

*'  '*  tainmg    the 

should  be  of  opinion  there  ought  not  to  be  a  nonsuit,  that  a  verdict  rent  dne :~ 
^  ^  -ffeW,  that  the 

should  be  entered  for  the  plaintiff.    The  jury  were  discharged  nonsuit  waa 

wrong,    be- 
without  ascertaining  the  amount  of  rent  due,  pursuant  to  4  O.  1,  cause  a  right 
-         «  of    entry    ac- 

C.  0,  S.  o.  crued    with 

eveiy  snooessiTe  gale  of  rent. 
Held  also,  that,  pursuant  to  4  C  1,  c  5,  s.  3,  the  jury  ought  to  have  aacertained 
the  amount  of  rent  due. 
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H.  T.  1863.       A  conditional  order  haviog  been  obtained  to  set  aside  this  son- 
Queen^a  Bench       .  ,    , 

V       ^  suit,  and  that  a  verdict  should  be  entered  for  the  plaintifT,  or  for  a 

8FRATT       jjg^  ^jj^j^  pursuant  to  leave  reserved — 

SHEBLOCK* 

Deasyy  with  him  J.  S.  Greene^  on  behalf  of  the  defendant,  showed 
cause. 

There  is  but  one  question  in  this  case — ^was  the  plaintiff  barred 
by  the  Statute  of  Limitations  from  recovering  in  ejectment  the 
possession  of  the  land,  twenty  years  having  elapsed  since  any 
acknowledgment  of  title  ?  At  the  trial,  all  that  was  proved  was  a 
lease  of  1826,  and  no  proof  was  given  of  payment  of  rent  under  it 
This  was  not  an  action  for « the  recovery  of  rent,  but  to  get  posses- 
sion of  the  land  by  virtue  of  an  habere.  At  Common  Law  it  would 
simply  be  a  right  of  re-entry,  and  the  Ejectment  Statutes  were  passed 
to  remove  the  difficulty  of  thatfuode  of  proceeding. — [Lefbot,  C  J. 
Has  the  landlord  not  a  right  at  Common  Law  to  re-enter  everj 
**  six  months  ?] — ^We  say  the  right  to  enter  accrues  six  months 

from  the  first  breach :  3  &  4  FF.  4,  c.  27»  s.  2,  expressly  limits  the 
recovery  of  the  land  and  rent  to  twenty  years  from  the  first  accrual 
of  the  right. — [Crampton,  J.  There  the  entry  and  the  bringing  the 
action  are  put  on  the  same  footing.] — The  right  of  entry  to  recover 
the  land  by  virtue  of  a  breach  of  the  condition  in  the  lease  accrued 
on  the  first  breach  of  that  condition.  The  3rd  section  of  8  &  4  FF.  4, 
c.  27,  defines  the  cases  to  which  the  2nd  section  applies. — [Ckamf- 
TON,  J.  Has  the  landlord  not  a  new  right  every  six  months  ? — 
MooBE,  J.  The  re-entry  for  condition  broken  may  be  waived: 
suppose  a  covenant  against  subletting,  and  on  breach  the  landlord  to 
have  right  of  re-entry,  and  yet  does  not  enter,  would  he  not  be  con- 
cluded on  a  second  subletting?] — Dae  d.  Mannian  v,  Bingham  {a} 
decides  that  where  a  landlord  has  received  no  rent  under  an  existing 
lease,  containing  a  clause  of  re-entry  for  non-payment  of  the  same^ 
for  upwards  of  twenty  years,  he  is  barred  by  the  statute  3  &  4  FT.  4, 
c.  27,  from  recovering  in  ejectment  for  non-payment  of  the  rent — 
[MooBE,  J.  That  case  was  decided  on  the  principle  that  the  2nd 
section  of  3  &  4  W,  4,  c.  27,  applied  to  rents  reserved  by  lease  as 

(a)  3  Ir.  Law  Bep.  456. 
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well  as  to  other  rents ;  but  I  believe  other  Coarts  have  held  differ-  H.  T.  1853. 
ently.] — This  Court  has  certainly,  in  Lessee  Croshie  v.  Sugrue  (a),  ^^*     ^ 
held,  that  it  does  not  apply  to  rent  reserved  on  a  demise ;  and  in      ^*^^^ 
England  the  Court  of  Exchequer  have  also  so  decided :  Grani  v.    shsrlock. 
Ellis  (b), — [MooBB,  J.   This  is  a  remedy  to  recover  the  rent ;  and 
once  the  Court  decide  that  the  2nd  section  of  the  statute  does  not 
apply  to  conventional  rents,  the  remedy  must  be  regulated  accord- 
ingly.] 

J.  D,  Fitzgerald  and  Sullivan^  contra. 

This  question  has  been  settled  by  the  Court  in  Crasbie  v.  Sug^ 
rue^  and  that  followed  up  by  Lessee  Parke  v.  JIfLoughlin  {e) ;  it  is 
not,  therefore,  open  for  argument.  Doe  d.  Mannion  v.  Bingham 
was  decided  in  the  Common  Pleas  before  Grant  v.  Ellis  was  re- 
ported, and  it  is  not  improbable,  if  now  mooted  before  that  Court, 
their  decision  would  be  in  accordance  with  the  later  authorities. — 
[Crampton,  J.  Certainly  it  would  be  a  curious  state  of  the  law, 
if  aflter  a  number  of  years  it  was  to  be  held  the  landlord  was  entitled 
to  the  reversion  of  the  land,  and  not  to  the  rent  incident  to  the 
reversion.] — Dafy  v.  Lord  Bloomfield  (d)  ;  De  Beavior  v.  Owen{e). 
The  3  &  4  Fur.,  c.  106,  s.  32,  which  limits  the  action  of  debt  for  rent 
on  an  indenture  of  demise,  or  covenant,  or  debt  upon  any  bond  or 
other  specialty,  to  ten  years  after  the  end  of  the  then  session,  or 
within  twenty  years  after  the  cause  of  such  actions  or  suits,  but 
not  after,  was  passed  to  remove  a  doubt  which  existed,  whether 
the  3  &  4  IF.  4,  c.  27,  extended  to  rents  reserved  upon  an  indenture 
of  demise  in  cases  between  landlord  and  tenant. 

J.  S.  Greene,  in  r^ly. 

This  case  is  distinguishable  from  the  case  of  Crosbie  v.  Sugrue, 
First,  that  was  a  lease  in  which  the  rent  was  under  twenty  shillings, 
and  so  not  within  the  operation  of  the  statute  3  &  4  7F.  4,  c.  27,  s.  9» 

(fl)  9  It.  Law  Rep.  17.  (&)  SU.&W.  113. 

(c)  I  Ir.  Com.  Law  Bep.  186 ;  8.  C.  3  Ir.  Jnr.  405. 

((/)  5  Ir.  Law  Bep.  65. 
{e)  16  M.  &  W.  547;  S.  C.  in  Error,  5  ISzch.  166. 
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BL  T.  1853.  and   seeondlj,  the   ejectment  was    bfoin^t  br  tke  leasee  «£  « 

< y.-.^     person  who  had  been  an  infiut,  within  ten  years  after  the  lasofil 

^^  of  his  disability ;  so  that  the  obserratioas  of  Fnnnefirthg',  C  J^ 

SHBRLOCK.  were  eztrajndiciaL  It  most  be  admitted  thai  GnuU  ▼.  SBis  deoda 
that  the  staiote  does  not  apply  to  an  action  for  dm  leeovery  of  eon- 
Tentaonal  rent ;  hot  the  action  of  ejectment  is  for  the  njtutuj 
of  huid_[LEFBOT,  C.  J.  What  does  the  L^islntiire  nman  \fj 
providing  tbronghout  the  Ejectment  Statates,  that  ihe  party  bring- 
ing his  action  under  them  most  state  upon  the  face  of  his  dedan- • 
tion  that  it  is  an  ejectment  for  non-payment  of  rent  ?3 — That  note 
at  foot  of  the  dedaration  was  manifestly  for  the  pnrpoae  of  iiifiF*TP"g 
the  tenant  of  the  equitable  right  of  redemption  which  these  samt 
Ejectment  Statutes  conferred  on  him,  but  was  not  intended  to  chaage 
the  nature  or  ultimate  eflSdct  of  the  prooeedingSi  which  were  by  ali 
the  Ejectment  Statutes  declared  to  be  "lo  recoeer  the  poaseaaion  of  the 
land;"  and  this  same  word  ^  reooTer''  is  that  used  in  the  2nd  aectioa 
of  the  3  &  4  IF.  4,  c.  27,  which  treats  of  "  ri^ta  of  entry.*  Can  it 
be  doubted  that  "a  right  of  entry''  accrued  in  diis  caae,  when  one 
whole  year's  rent  was  in  arrear,  and  that  it  first  aoenied  twenty 
years  before  the  bringing  of  this  ejectment,  to  leoover 
of  the  land  ? — [Cbampton,  J.  Suppose  an  ejectment  cm  a 
of  tithes :  would  your  argument  apply,  there  being  no  huods  in 
question  ? 

SuUwan, 

It  has  been  decided  that  tithes  are  in  the  same  position,  and  to 
be  treated  as  land. 

Greene. 

If  so,  the  argument  would  be  equally  applicable.  The  stotute  only 
prescribes  that  a  right  of  entry  must  accrue.*— [Moobb,  J.  Suppose 
ton  coyenants  in  a  lease,  and  a  breach  of  one  covenant  giving  a 
right  of  entry,  and  no  entry  made,  and  then  a  subsequent  breadi 
of  the  others,  must  that  be  referred  back  to  the  first  breach  ?  If 
so  your  argument  would  apply;  but  your  proceeding  is  confined 
to  the  last  right  of  entry.] — The  object  of  the  statute  was  to 
quiet  titles,  and  relieve  the  land  from  obsolete  claims ;  the  intentioa 
being  that  the  landlord  should  be  active  in  enforcing  his  rights. 
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The  defendant  in  this  case  la  in  a  Bimilar  position  to  a  tenant  from  H.  T.  1863. 
year  to  year.    The  ease  of  Dae  y.  Bingham  has  been  recognized  ^!!f!!!.^..^ 
in  SugdmtmBeal  Property^  ^.A\.    It  is  there  said,  if  a  nian  have      ^^^^^^ 
a  power  of  reentering  under  a  lease,  upon  non-payment  of  rent,    sheblock. 
and  no  payment  of  rent  be  made  for  twenty  years,  during  which 
time  he  has  not  re-entered,  he  cannot  re-enter  afterwards,  and 
maintain  an  ejectment  during  the  lease. 

However,  if  the  Court  are  against  the  defendant  on  that  point, 
they  cannot  change  the  nonsuit  into  a  verdict  for  the  plaintifiP,  as 
there  was  no  contingent  assessment  of  the  rent,  which  is  expressly 
required  by  4  O.  I,  c  5,  s.  3. — [Lef&oy,  O.  J.  The  difficulty 
here  would  be,  how  to  comply  with  the  reservation  of  having 
a  verdict^  entered  for  the  plaintiff,  as  there  has  been  no  rent 
ascertained :  there  appears  to  have  been  an  oversight— the  statute 
requires  that  the  jury  should  find  the  amount  of  rent  due. — 
MooBB,  J.  The  objection  would  be  well  founded,  were  it  not  for 
the  statute  which  requires  the  rent  claimed  to  be  marked  on  the 
back  of  the  ejectment.  May  not  the  verdict  be  entered  for  the 
amount^  claimed  as  the  rent,  as  if  found  by  the  jury  ?] 

SuUinan. 

The  defendant  has  now  no  right  to  take  this  objection.  In 
WiUiamM  v.  Wilcox  (a)  Lord  Denman  says,  ^'  In  all  cases  it  is  the 
''business  of  Counsel  to  take  care  that  the  Judge's  attention  is 
**  drawn  to  any  objection  on  which  he  intends  afterwards  to  rely. 
*'  If  by  inadvertence  this  was  not  done  at  the  trial,  we  think  we 
«« ought  not,  either  upon  general  principles,  or  with  a  view  to  the 
'*  particular  circumstances  of  this  case,  to  allow  this  objection  now 
*'  to  prevaiL" — [Cbamfton,  J.  The  terms  of  the  reservation  at  the 
trial  were,  in  case  the  Court  should  be  of  opinion  that  there  ought 
not  to  be  a  nonsuit,  a  verdict  was  to  be  entered  for  the  plaintiff.] 

Greene. 

The  nonsuit  ^as,  in  fact,  taken  on  the  ground  that  no  proof  had 
been  given  of  payment  of  rent  at  all.      The  defendant  was  not 

(a)8A.&£.337. 
'  VOL.  3.  10  L 
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H.  T.  1853.  connected  with  the  arrears,  and  in  the  case  in  the  note  in  BaU^'$ 
Queen'sBeneh    _,  ^^   .  ,,,,,  ^         ^  ... 

w->, '     Mp»  p.  79,  It  was  held  that  the  mere  fact  of  a  party  bemg  in  pes- 

SPRAT T 

^  session,  but  not  connected  with  the  lessee,  was  no  evidence  of  his 

SHERLOCK,  holding  under  the  lease.  Besides,  the  facts  which  caosed  the  non- 
payment of  the  rent  under  the  lease  are  not  as  yet  at  all  disclosed. 
There  is  still  a  substantial  question  to  be  tried,  which  is  sufficiently 
apparent  on  the  report. 

Lefrot,  C.  J. 

It  would  appear  from  the  report  that  this  case  has  not  been 
properly  tried ;  it  therefore  must  go  down  again,  for  the  purpose  of 
deciding  the  question  of  right  involved  in  this  ejectment.  There 
has  been  a  miscarriage  to  some  extent,  on  the  plaintiff's  part,  in 
not  having  the  amount  of  rent  ascertained  by  the  jury,  and  on 
the  defendant's,  in  not  having  the  real  question  at  issue  tried. 
Under  the  circumstances,  we  think  the  just  rule  would  be  to  grant 
a  new  trial,  on  payment  of  costs  by  the  defendant. 

Crampton,  J. 

I  am  always  desirous  that  the  rules  of  the  Court  should  be 
adhered  to :  there  is  nothing  more  dangerous  than  to  allow 
parties  to  depart  from  a  solemn  engagement,  such  as  that  the  event 
of  the  trial  should  be  decided  by  what  appears  on  the  Judge's 
report  I  adopt  the  language  of  Lord  Denman :  it  is  the  business 
of  Counsel  to  take  care  that  the  Judge's  attention  is  drawn  to  any 
objection  on  which  he  intends  afterwards  to  rely.  I,  however,  give 
way  to  the  doubts  of  the  other  Members  of  the  Courts  especially  as 
there  appears  to  have  been  some  miscarriage ;  but  I  wish  it  to  be 
understood  that  we  do  not  depart  from  the  rule  of  the  Courts  not 
40  look  outside  the  record  and  Judge's  report 

New  trial,  on  payment  of  costs. 
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H.  t.  1854. 
Queen*  i  Bench 


STOPFORD  V.  EVANS.* 

Jam.  14. 

Obmsbt   moved    that    Greorse  Harrison    and  John  Evans,  who  ^®^   trnBtea 

^  of  a  marriage 

had  been  substituted  as  new  trustees  of  the  judgment  in  this  cause,  settlement 

having  been 

bv  an  order  of  the  Master  of  the  Rolls,  under  the  Trustee  Act  appointed   by 

Yutne  of  the 

(1850),  made  in  the  matter  of  Robert  Evans  and  others,  be  ap-  Tnutee   Act, 
*..*.,  ,    ^      ,„  ,  were  by  order 

pomted  conusees  of  said  judgment,  and  for  bbertj  to  issue  a  of  this  Conrt 

•       A        .  rrw_      •    ja  *     •     i   .      made  oonnaeea 

wnt  of  revivor,  to  revive  same.    The  judgment  was  obtamed  m  ofajndgment, 

E«ter  Tern  1839.  §:?"J*X 

and    as    sndi 
were  allowed 
Per  Curiam.  toiameawrit 

of  peYiTor  to 

Let  said  new  trustees  be,  and  thej  are  hereby  appointed,  ^^^^  nid 
conusees  of  the  judgment  entered  in  this  cause  in  Easter 
Term  1839>  in  the  place  and  stead  of  William  Stopford; 
and  let  said  George  Harrison  and  John  Evans  be  at  liberty 
to  issue  a  writ  of  revivor,  to  revive  the  judgment  in  this 
cause,  pursuant  to  the  151st  s^tion  of  16  &  17  Vie^  c.  1 1 3. 


FLEMING  V.  TAYLOR, 

Jan.  21. 

FxATHBBSTORS,  ou  behalf  of  the  plaintiff,  applied  for  liberty  to  The  Conrt  will 

grant  an  abso- 
Strike  a  special  jury  according  to  the  former  practice  of  the  Court,  hite  order  in 

He  relied  on  the  112th  section  of  the  Common  Law  Procedure  Act.  stance  for  a 

The  affidavit  on  which  he  moved  stated,  as  special  ground  to  war-  JS^^t^^^d 

rant  the  application,  that  the  Retuming-officers  to  the  Sheriff  were  ^[^^<|^ 

attorneys  for  the  defendant.  No  notice  of  the  application  was  given.  SrlSe^  ^- 

The  Court  granted  an  absolute  order.  ^^^^* 

*  NoTs. — ^Thia,  and  the  following  cases  in  this  Term,  involving  points  of 
Common  Law  practice  under  the  Procednie  Act  (16  &  17  Vie.,  c  113),  are 
printed  in  advance  of  the  Term  in  which  they  wonld  regularly  appear. 
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H.  T.  1864. 


NEILE  and  WHIIS  v.  SMITH. 

Jan.  10. 

wwuor*^  a    '^^  ^^  behalf  of  the  plaintifiB,  moved  that  they  be  at  liberty  to 

^^^^^^  ^°^^  ^  suggestion  upon  the  record  of  the  judgment  in  this  cause, 

'  tion  to  enter  a  to  entitle  them  to  issue  execution  thereon:     The  affidavit  on  which 
snggcstioii,  for 

the  pturpose  of  he  moved  stated  that  the  judgment  had  been  obtained  by  the 
iBsoiog  execOf 
tion  against     plaintiffs  in  Trinity  Term  1663 ;  that  ihe  conusor  died  intestate,  and 

i^ieaentatiTa,  bis  widow  had  taken  out  administration  to  him,  and  was  now  his 
mnst  be  given,  p^j^^^^j  representative.  The  affidavit  further  stated  the  Sum 
remaining  due  on  the  judgment,  for  principal,  interest  and  costs,  and 
the  application  was  made  to  enable  the  plaintiffs  to  anter  a  sug- 
gestion that  they  were  entitled  to  have  execution  against  the 
administratrix.  Counsel  referred  to  the  149th  and  160tli  sections 
of  the  Common  Law  PhMedure  Act  No  notice  of  the  application 
had  been  served. 


PsRSDr,  J.* 

I  think  it  safer  to  serve  notice. 


JOLi 


Dix  renewed  the  application,  on  an  affidavit  of  personal  service 
of  the  notice  on  the  administratrix,  who  did  not  appear.  * 

Per  Curiam.^ 

Let  the  plaintiffs  be  at  liberty  to  enter  a  suggestion  upoo 
the  record  of  the  judgment  in  this  cause,  pursuant  to  the 
160th  section  of  the  Common  Law  Procedure  Act,  and  let 
the  plaintiffi  have  the  costs  of  this  application. 

*  Soki,  t  Cbahptow,  J.,  wbu. 


COMMON  LAW  REPORTS.  77 


H.  T.  1854. 
QueeH*9Bau!k 


£DI£  V.  PHILUPg  and  oilers. 

Jan.  23. 

J.  Hamilton,  on  behalf  of  the  plaintiff,  moved  for  liberty  to  enter  On  an  appli- 

«  •.     i.    ,      .    ,  .      ^  .  •»  i»      cation     for 

a  suggestion  npon  the  record  of  the  judgment  in  this  cause,  and  for  liberty  to  enter 

liberty  to  issue  execution  thereon  against  Patrick  Phillips.  npontbe 

The  affidavit  stated  that  the  judgm^t  was  obtained  in  Easter  J^^en^  \ 

Term  1842,  against  Patrick  Riillips  and  John  Smith,  who  had  since  ^^^^*^^u 

^ed ;  and  in  consequence  of  the  death  of  Smith,  and  the  lapse  of  ten  ^  granted  in 
^  '^  the    first    in- 

jears  from  die  entry  of  the  judgment,  this  application  became  neces-  stance. 

aary,  under  the  Common  Law  Procedure  Act.    No  notice  of  the 

application  had  been  served. 


Cbamftok,  J.* 

Let  the  plaintiff  be  at  liberty  to  enter  a  suggestion  upon  the 
record  of  the  judgment  in  this  cause,  pursuant  to  the  150th 
aecticm  of  said  Act ;  and  let  the  plaintiff  have  the  costs  of 
this  motion,  unless  cause  shown  within  six  days  aflter  ser- 
vice of  the  order.f 

•  Sobu. 

t  Note. — Similar  applicatLona  were  made  dazing  this  Term  to  the  same  effect, 
and  conditional  orders  granted  in  each  case. 


DISNEY  V.  HAMILTON. 

Jan,  26. 

B.  B.  Wasbxit,  on  behalf  of  B.  A.  Disney,  one  of  the  assignees  of  Where  tiro  of 

the  judgment  obtained  by  the  plaintiff  in  this  cause,  moved  for  gignees  of  a 

judgment  had 
difldaamed,  the  Court  granted  a  conditional  mle  for  libertjr  to  the  remaining  assignee 
to  enter  a  suggestion  on  the  record,  to  enable  the  plaintiff  to  issue  execution  on  this 
judgment. 
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H.  T.  1854.  liberty  to  enter  a  saggestion  to  entitle  R.  A.  Disnej  to  revive  the 
Queen's  Bench       .«.,.,.  .         , 

'—   v>      ^     said  judgment,  and  imne  execution  thereon. 

^  The  affidavit  on  which  the  motion  was  grounded  stated  that  the 

HAMILTON    judgment  had  been  obtained  in  1841,  and  was  assigned  in  1848  to 

three  trustees— two  of  whom,  bj  deed,  bearing  date  January  1854, 

disclaimed  the  trusts,  and  the  sum  of  £100  was  due  on  foot  of  the 

judgment. 

Cbampton,  J.* 

Let  the  said  R.  A.  Disney  be  at  liberty  to  enter  a  suggestion 
upon  the  record  in  this  cause,  in  the  following  terms— that 
is  to  say : — "  And  now,  on  the  26th  day  of  Januaiy  1854, 
"  it  is  suggested,  and  manifestly  appears  to  the  Courts  that 
"R.  A.  Disney,  as  assignee  of  Thomas  Disney  (hia  co- 
*' assignees  having  disclaimed,  by  indenture,  bearing  date 
"the  19th  of  January  1854),  is  entitled  to  have  execution 
"  of  the  judgment  aforesaid  against  the  said  A.  W.  Hamil- 
*'  ton ;  therefore  it  is  considered  by  the  Court  that  the  said 
"  R.  A.  Disney,  as  such  assignee,  ought  to  have  execution 
*<  of  said  judgment  against  said  Hamilton,  unless  cause 
"  shown  to  the  contrary  in  six  days  after  service  of  order.** 

•  Solus. 


Jan.  30. 


MARGARET  CANTWELL  v.  GEORGE  CANNOCK, 

And  six  others. 


Practice  as  to  Whiteside  (with  him  Acheson  Henderson),  for  the  defendants, 

settling  iflsnes 

under  the  Pn>-  moved,  pursuant  to  the  provision  of  the  Common  Law  Procedure 

Amendment  Act  of  Lreland  (1853),  hy  way  of  appeal,  that  the 

Court  do  settle  the  draft  abstract  of  the  pleadings  and  issues  in  fact 

to  be  tried  in  this  cause,  and  which  were  returned  by  the  plaintiff 
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to  the  defendants  as  settled  bj  Mr.  Justice  Moobe.   That  abstract,   H.  T.  1854. 
as  so  stated  and  settled,  recites  that  Margaret  Cantwell  the  plaintiff     vy  / 
has  sued  Gleorge  Cannock,  John  Amott,  Patrick  Reid,  William  ^ 

M^Nonght,  James  Lombard,  Orlando  Beaton  and  Thomas  Dudley,  cannock. 
the  defendants,  and  demanded  £5000  damages  for  the  assault  and 
unlawful  imprisonment  of  the  plaintiff  bj  the  defendants ;  and  also 
ibr  the  malicious  prosecution  instituted  and  carried  on  by  defend- 
ants against  plaintiff,  as  in  the  writ  of  summons  and  plaint  in  this 
cause  mentioned.  And  further  recites  that  the  said  defendants  have 
taken  defence,  and  alleged  that  they  did  not  assault  the  plaintiff, 
and  did  not,  without  just,  reasonable  or  probable  cause,  imprison 
the  plaintiff,  and  did  not,  without  just,  reasonable  or  probable 
cause,  or  maliciously,  prosecute  the  plaintiff,  in  manner  and  form  as 
in  the  writ  of  summons  and  plaint  stated. 

It  then  directs  the  following  issues  to  be  tried : — 

First, — ^Whether  the  said  defendants,  or  any  and  which  of  them, 
assaulted  the  plaintiff  and  imprisoned  her,  as  in  the  summons  and 
plaint  mentioned ;  and  if  so,  whether  such  assault  and  imprison- 
ment were  respectively  lawfkd  or  unlawful  9 

Second* — ^Whether  the  said  defendants,  or  any  and  which  of 
them,  prosecuted  the  said  plaintiff,  as  in  said  summons  and  plaint 
mentioned ;  and  if  so,  whether  such  prosecution  was  malicious,  and 
without  retuonable  and  probable  cause  f 

Third, — ^Whether  the  plaintiff  is  entitled  to  any,  and  what 
amount  of  damages,  against  aff,  or  any,  and  which  of  said  defend- 
ants, for  the  causes  of  action  in  said  summons  and  plaint  men- 
tioned? 

Moobe,  J.,  added  to  the  abstract: — "  That  in  settling  the  issues 
**  under  the  recent  Act  of  Parliament,  and  under  the  novel  and 
'lengthened  pleadings  in  this  cause,  I  cannot  avoid  feeling  some 
*'  apprehension  that  they  may  not  raise  the  real  question  between 
**the  parties.  Li  making  the  lawfulness  or  unlawfulness  of  the 
"  alleged  assault  and  imprisonment,  and  the  existence  or  want  of 
'*  probable  cause  for  the  prosecution  as  part  of  the  issue,  it  may 
**  appear  as  if  a  question  of  law  was  left  to  the  jury ;  but  I  fear 
^*  that,  without  the  additions  I  have  made,  the  fact  of  an  assault, 
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H.  T.  1854.  "  imprisonment  or  prosecution,  might  alone  be  put  in  issue.*     A» 
^^^^-  ^<  the  case  is  one  of  great  importance  to  the  parties,  I  think  that  if 

cahtwblt.    „  either  party  have  substantial  objections,  it  would  be  a  fit  case  to 
CANNOCK.     '*  take  the  opinion  of  the  Court  upon  it." 

We  object  to  this  abstract :  first — ^Uie  recital  in  the  abstract  i& 
insufficient.  We  desire  to  have  inserted  into  it  a  statement,  in  addi- 
tion to  the  charge  of  assault  and  unlawful  imprisonment  of  the  plain- 
tiff, that  it  was  without  any  just  cause  by  the  defendant  Thomas 
Dudley,  as  the  servant  and  by  the  authority  of  the  other  defend- 
ants, and  by  the  defendant  William  M'Nougbt,  as  the  partner  and 
agent  of  the  other  defendants ;  and  also  that  the  malicious  prose- 
cution was  instituted  and  carried  on  without  any  just,  reasonable 
or  probable  cause.  And  that  to  the  .statement  of  the  defence,  there 
be  added  a  statement  that  Thomas  Dudley  and  William  M'Nought, 
acting  in  their  said  capacities,  did  not  unlawfully,  &C.,  imprison  the 
plaintiff,  and  that  the  defendants  did  not  without  just  cause,  &&, 
maliciously  prosecute  the  plaintiff.  And  we  seek  to  confine  the 
issues-— first,  aa  to  whether  the  defendants,  or  any  and  which  of 
them,  assaulted  the  plaintiff,  and  unlawfully  and  without  any  just 
cause  imprisoned  her,  as  alleged  in  the  plaint,  and  maliciously^  and 
without  just,  reasonable  or  probable  cause,  prosecute4  the  plaintiff? 
And  secondly,  whether  the  plaintiff  is  entitled  to  any  and  what 
amount  of  damages  against  such  defendants  or  defendant  for  the 
causes  of  action  mentioned  ? 

The  plaint  contains  three  distinct  causes  of  action,  springing^  as 
alleged,  out  of  the  same  transaction,  charging  the  defendants  with 
assaulting  the  plaintiff,  falsely  imprisoning  her,  and  maliciously 
prosecuting  her,  without  reasonable  or  probable  cause;  and  the 
defence  traverses  the  matters  alleged :  and  if  the  abstract  be  allowed 
to  remain  as  at  present  framed,  without  these  paragraphs  we  insist 
on  being  inserted — ^the  effect  would  be  that  the  plaintiff  might  have 
an  action  of  assault  against  two  of  the  defendants — of  false  impri- 
sonment against  one,  and  of  malicious  prosecution  against  three. — 
[Cbampton,  J.  I  see  great  embarrassment  in  including  three  dif- 
ferent causes  of  action  against  different  persons,  because  one  verdict 

*  The  passages  in  the  issues  in  italics  were  inserted  by  Judge  Moobk. 
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may  be  found  against  one  defendant,  and  another  against  another^-  H.  T.  1854. 

How  then  can  the  record  be  made  up  ? — ^Lefrot,  C.  J.    It  would     « — -^ ' 

come  to  this,  that  if  thej  did  not  prove  their  case  tit  omnibus  against  ^^ 

all  the  defendants,  they  having  joined  (not  as  the  Act  of  Parliament     cannock. 

directs)  several  causes  of  action  against  different  persons,  the  result 

would  be  something  like  a  nonsuit,  if  such  now  exist.] — All  these 

difficulties  arise  from  the  plaintiff's  issues  ;  we  seek  to  have  them  as 

the  plaintiff  states  the  facts  in  the  plaint,  charging  that  all  the 

defendants  did  the  act. — [Cbabifton,  J.     It  would  be  better  to 

put  the  words  '*  same  defendants "  in  the  issues.] — We  are  content 

to  do  so.    The  54th  section  of  the  Common  Law  Procedure  Act 

enacts : — '*  Causes  of  action,  of  whatever  kind  (except  in  ejectment), 

**  may  be  joined  in  the  same  summons  and  plaint,  provided  they  be 

**  by  and  against  the  same  parties,  and  in  the  same  rights,  except 

'*  as  hereinafter  mentioned ;  but  the  Court  or  a  Judge  shall  have 

*'  power  to  prevent  the  trial  of  different  causes  together,  if  such 

"trial  would  be  inexpedient,  and  to  order  separate  records  to  be 

«<made  up,   and  separate  trials  had." 

Fiizgibbon  (with  him  />.  C  Heron),  contra. 

The  Common  Law  Procedure  Act  abolishes  the  general  issue, 
and  by  the  71st  section  it  provides: — "In  actions  for  wrongs, 
"  defences  by  way  of  denial  shall  take  issue  on  some  one  or  more 
^than  one  material  matter  of  fact  alleged  in  the  summons  and 
'* plaint;  and  all  defences  which  admit  the  matter  complained  of, 
"bat  rely  on  matter  of  avoidance,  excuse  or  justification,  shall  be 
"so  expressly  pleaded." 

The  defence  here  does  not  allege  justification  or  excuse,  it  simply 
negatives  the  plaint,  and  does  not  allege  any  new  fact. — ^TCbampton, 
J.  It  appears  to  me  that  the  plaint  is  prolix ;  and  from  the  way  it  is 
drawn  up,  and  the  defence  taken,  great  embarrassment  would  result 
at  the  trial ;  why  will  the  plaintiff  not  select  one  cause  of  action  ?] — 
We  are  entitled  to  join  several  causes  of  action  in  our  plaint,  and  we 
decline  to  abandon  any  of  th^m. — [Lefbot,  C  J.  The  Court  have 
under  that  54th  section  power  to  direct  separate  records,  and  unless 
there  be  a  consent  to  try  the  case  in  th^  mode  suggested  by  my  Bro- 
TOL.  3.  11  V 
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H.  T.  1854i  ther  Cbamfton,  we  will  exercise  the  jurisdiction  given  by  the  Act. 

V— It  must  be  understood  that  the  Court  has  power  to  deal  with  prolixin 

^  '  in  pleadings  Under  the  Act] — We  could  not  object  to  the  defence, 
CANNOCK,  as  it  is  a  good  issue  in  fact;  but  the  issues  sought  to  be  introduced 
here  hj  the  defendants  would  enable  them  to  justifj  a  cause  of 
action  to  which  they  have  not  pleaded  a  justification.  That  Tlst 
section  appilies  to  all  actions  of  tort,  and  the  general  issue  being 
taken  away,  the  parties  must  state  as  a  justification  that  when  the 
act  was  committed  there  was  probable  cause. — [Lefrot,  C.  J. 
There  is  no  such  thing  as  a  special  plea  of  justification  in  an 
action  for  malicious  prosecution. — Crampton,  J.  Even  now,  in 
an  action  for  a  malicious  prosecution,  a  party  is  not  bound  to 
set  up  a  special  defence. — Lefroy,  C.  J.  The  new  law  allows 
you  to  introduce  into  one  plaint  a  variety  of  causes  of  action 
against  the  same  parties ;  but  if  you  join  several  parties  in  several 
causes  of  action,  and  there  be  a  failure  against  one,  as  to  one 
cause  of  action,  there  must  be  a  failure  against  him  as  to  all.  .If 
by  this  Act  a  party  take  advantage  of  the  privilege  given  him,  of 
joining  several  causes  of  action,  he  must  prove  the  same  against 
all.  If  a  defendant  simply  traverses  an  allegation,  he  cannot 
give  in  evidence  a  special  justification.  The  parties  will  therefore 
Consider  whether  they  will  amend  their  pleadings  or  go  to  trial 
upon  the  issues  now  suggested]. 

By  consent  the  following  issues  were  adopted  :^- 
Per  Curiam, 

By  consent,  let  the  issues  in  this  cause  to  be  tried  be  but 

two,  as  follows : — 
Fir8t.-<^Did  the  defendants,  or  any  of  them,   assault  and 

imprison  the  plaintifi^,  in  manner  and  form  ?  &c. 
Second. — Did  the  same  defendants,  maliciously  and  ^vithoot 
reasonable  and  probable  cause,  prosecute  the  plaintiff,  in 
manner  and  form  as  in  said  plaint  alleged  ? 
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H.  T.  1854. 
Quft^*i  Bench 


DOWNING  p.  WALLACE. 


Feb.  11. 


WiLUAM  WooDBOFFE  moved  to  set  aside  the  defence  filed  in  A  defence  oet 

aside   as 

this  cause,  on  the  grounds  that  it  did  not  traverse .  any  material  amounting  to 

the  general 

matter  of  fact  alleged  in  the  plain t,  and  thai  it  tended  to  prejudice  iwoe. 

and  embarrass  the  plaintiff  on  the  trial  of  this  cause ;  and  fgr  the 
coats  of  the  motion.  The  plaint  was  brought  by  the  indorsee 
against  the  acceptor  of  a  bill  of  exchange,  and  averred  the 
indorsement,  acceptance  and  making  of  the  bill,  none  of  which 
averments  were  specially  traversed.  The  defence  was  jn  the 
following  form : — "  The  said  W.  Wallace  appears  and  takes  defence 
"to  the  said  action,  and  says,  that  he  did  not  undertake  and 
^  promise  in  manner  and  form  aforesaid,  as  the  plaintiff  hath  above 
"  complained,  and  therefore  he. defends  the  action." 
No  Counsel  appeared  to  oppose  the  motion. 

Cbamptov,  J* — Take  the  order. 


M^AY  V.  MAGILL. 

Feb.  17. 

HuTTON  moved  that  the  plaintiff  or  his  attorney  might  be  at  liberty  Where  an 

to  inspect,  and,  if  necessary,  take  a  copy  of  all  letters  in  the  custody  been   com- 

or    under   the  control   of  the  defendant,  written  by   the  firm  of  toThe  pa^bg 

Boyle  and  Co.,  of  New   Orleans,    and  dated  April   1853,   and  Law  p?^'''' 

addressed  to  the  defendant,  containing  directions  or  instructions  ^^^  A^^  ^* 

•^  may  be  con- 

tinued under 
the  law  then  in  force.    An  affidavit  detailing  snch  facts  as  wonld  sustain  a  bill 
of  discoveiy  prior  to  the  passing  of  U  A  15  Vie.,  c.  99  (Eridence  Act),  will 
entitle  the  applicant  to  inspect  the  documents  referred  to  in  the  affidavit. 
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H.  T.  1854.  to  the  defendanty  in  reference  to  the  pajment  of  a  sam  of  £400, 

'^— — ^/-^— ^     due  and  owing  by  the  said  firm  to  the  plaintifi^,  or  to  anj  remittance 

m'cat 

^^  of  money  bj  the   said  firm  to  the  defendant,  for  the  plaintiff's 

MAoiLL.      account ;  and  also,  that  the  defendant  might  be  at  liberty  to  inspect 

all  entries  in  the  defendant's  books  of  account,  relating  to  a  bill 

of  exchange  for  £900,  or  to  the  discount  and  proceeds  thereof,  and 

all  copies  of  letters  addressed  bj  the  defendant  to  Boyle  and  Co^ 

in  the  year  1853,  in  relation  to  the  said  bill  of  exchange.      He 

moved,  on  the  affidavit  of  the  plaintiff,  in  which  it  was  alleged 

that  the  firm  of  Boyle  and   Co.   were  indebted  to  the  plaintiff 

in  the  sum  of  £400,  for  the  payment  of  which  the   firm   bad 

transmitted  a  bill  of  exchange  to  defendant,  with  directions  to 

pay  thereout  the  debt  due  to  the  plaintiff,  and  that  the  defendant 

had  undertaken  to  pay  the  amount.     It  further  stated   that  the 

defendant  had  received  the  bill  and  had  discounted  it,  and  that  the 

plaintiff  had  grounds  for  believing  that  there  were  entries  in  the 

defendant's  books  in  reference  to  it,  and  that  it  would  be  material 

for  the  plaintiff  to  inspect  them  previous  to  the  trial.     The  6th 

section   of  14  &  15   Ftc,  c.  99  (Evidence  Act),  gives  the  Court 

power  to  make  this  order  in  all  cases  in  which  a  bill  of  discovery 

would  lie ;  on  this  state  of  facts,  the  Court  will  grant  the  application : 

Gilsworthy  v.  Norman  (a). 

Harrison^  contra. 

This  motion  is  irregular,  no  preliminary  notice  having  been 
served,  calling  for  the  production  and  inspection  of  the  documents 
required.  By  the  64th  section  of  the  Common  Law  Procedure  Act, 
extending  the  provisions  of  14  &  15  Fife.,  c.  99»  such  a  notice  is 
required. before  an  application  to  the  Court  is  made,  and  this  Act 
ought  to  regulate  the  course  of  procedure  in  applications  like  the 
present. 

MOOBE,   J. 

As  this  action  has  been  commenced  before  the  passing  of  the 
Common  Law  Procedure  Act»  I  do  not  think  it  is  essential  that 

(a)  21  Law  Jour.  N.  S.,  Q.  B.  70.. 
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the  preliminary  notice  required  bj  that  Act  should  be  served ;  the  H.  T.  1864. 

_         _         ,       -                   ^  Queen'i  Bench 
party  was  at  liberty  to  proceed  under  the  former  statute. 


Harrison, 

The  affidavit  is  defective,  in  not  setting' out  more  fully  the 
defendant's  letter  to  the  plaintiff,  undertaking  to  pay  him  his  debt 
out  of  the  proceeds  of  the  bill.  The  action  cannot  be  sustained 
against  the  defendant,  for  want  of  privity  of  contract,  unless  this 
letter  were  precise  and  unequivocal.  The  letter  should  have  been 
set  out  at  length  in  the  affidavit,  that  the  Court  might  judge  of 
its  effect ;  but  even  if  the  Court  think  that  the  plaintiff  is  entitled 
to  inspect  the  letters  and  books,  it  would  equally  answer  his 
purpose,   if  copies  were  furnished  to  him. 

MOORB,  J. 

I  conceive  a  sufficient  case  has  been  made  out  on  the  affidavit 
to  entitle  the  plaintiff  to  the  relief  sought.  Before  the  passing  of 
14  &  15  Ftc,  c.  99)  a  bill  of  discovery  would  have  lain  in  such  a 
case,  and  therefore  I  think  the  plaintiff  is  entitled  to  see  the  docu- 
ments. It  will  however  be  sufficient,  if  certified  copies  of  the 
documents  be  furnished.  I  will  therefore  make  an  order,  that  the 
defendant  do,  within  ten  days,  furnish  to  the  plaintiff  copies  of 
the  several  documents  mentioned  in  the  notice  of  motion,  accom- 
panied with  an  affidavit  that  the  copies  served  are  correct  copies ; 
the  plaintiff  to  be  at  liberty  to  apply  to  the  Court  in  case  the 
documents  furnished  be  unsatisfactory. 

Harrison  applied  for  the  costs  of  the  motion,  relying  on  Pepper 
▼.  Chambers  (a). 

MooBX,  J. — ^Let  the  costs  of  this  motion  be  costs  in  the  cause. 

(a)  7  Ex.  226. 
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H.  T.  1854. 


VANDELEUR  f>.  SMITH.* 
Feb.  24. 

The  3l8t  sec  J.  s.  Abmstrovo,  on  behalf  of  the  plaintifi;  moved  that  the  serTioe 
tion   of  the  "^ 

Common  Law  had  of  the  ejectment  in  this  cause  be  deemed  flmd  aeirice,  not- 

ProcedureAct  .                               ,                                                        ©                  --» 

■applies  to  withstanding  the  infcnrmalitj  in  the  indorsemeat  of  such  serrice. 
actions  of 

eiectment,  and  An  order  had  been  obtained  to  substitute  service  of  the  plaint  in 

the  provinions     ,.  i^n.  «  .,  - 

of  it  are  man-  ^his  cause  on  the  defendant,  who  was  resident  out  of  the  jurisdiction, 

vke'^of  "the'"  ^7  serving  his  brother,  resident  in  the  cpuntj  of  Clare.  The  process- 
Se"held^  good*  ^^^^^  ^^^  served  the  plaint  pursuant  to  this  order,  on  the  defend- 
where  the  in-  ^^t's  brother,  on  the  18th  of  February,  and  the  indorsement  of  such 

dorsement  on  "^ 

the   vmi  is     service  of  the  writ  was  made  on  the  21st  of  February.    By  the  31st 

not  made  "^ 

within  the  time  section    of  the  Common  Law  Procedure  Act,  the  process-server 

limited  by  that 

section.  is  required  on  the  day  of  such  service,  or  at  latest  on   the  day 

next  after,  to  indorse  on  the  writ  the  place  and  day  of  the  month 
and  week  of  the  service  thereof^  otherwise  the  plaintiflf  shall  not 
be  at  liberty,  in  case  of  no  appearance  and  defence,  to  proceed 
under  this  Act,  and  every  affidavit  of  service  of  auch  writ  shall 
mention  the  day  on  which  such  indorsement  was  made.  The 
195  th  section  directs  that  the  writ  of  ejectment  shall  be  dated 
and  indorsed,  and  continue  in  force,  and  be  renewed,  and  shall 
be  filed  after  the  service  thereof^  in  like  manner  as  hereinbefore 
enacted  with  reference  to  the  writ  of  summons  and  plaint  in  a 
personal  action.  This  application  consequently  becomes  necessary, 
as,  in  case  of  no  defence  being  taken,  a  parliamentary  appear- 
ance cannot  be  entered,  and  the  Court  has  power  under  the  16th 
section  to  make  this  order,  this  being  a  technical  error,  and  one 
which  cannot  mislead  the  defendant,  inasmuch  as  a  letter  has 
been  received  from  the  defendant,  acknowledging  the  receipt  of 
the  order  to  substitute. 

Todd^  who  had  a  similar  application  in  another  cause,  submitted 


*  In  Chamber,  before  Gbexms,  B.  i 
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that  the  31st  section  did  not  applj  to  ejectments,  the  indorsements  II.  T.  1854. 
therein  directed  being  applicable  only  to  those  reqnired  by  the  1 1th      ...^.^^ 

VAMDBLBVlt.     4 

and  12th  sections,  which  did  not  apply  to  ejectment  causes.  t^.  ' 

8KITB. 

Gbxenb,  B. 

I  think  the  31st  section  applicable  to  ejectments,  and  that  I 
have  no  power  to  grant  the  application,  as  I  tarke  that  section 
to  be  mandatory,  in  consequence  of  the  alternative  provision  dis- 
abling the  plaintiff  from  entering  a  parliamentaiy  appearance, 
unless  the  provisions  of  the  section  be  pursued. 


HARRINGTON  v.  COXE.  ,,  m  ,«.« 

E.  T.  1853, 
Apra25. 

M'Mahon,  on  behalf  of  the  plaintiff  in  this  case,  applied  for  liberty  a  bond  con- 
to  issue  execution  on  foot  of  a  judgment  of  Hilary  Term  1853.  payment  of 
The   affidavit  on  which   he  moved   stated   that  the   plaintiff  had  ^^'  ^{^ 
obtained  a  judgment  in  Hilary   Term  against  the  defendant,  for  ^}  ^^  *^*hi« 

the  penal  sum  of  £200,  and  that  same  was  had  upon  a  certain  heirs,  Ac, 

*^  '  '^  should  pay  to- 

writing  obligatory,  dated    13th  December  1850,  whereby  the  de-  the  obligee 

fendant  became  bound   in  the    said  sum,  but   under  a  condition  limes   men- 
tioned  in   a 
annexed,  that  if  the  defendant  or  his  heirs,  executors,  &c.,  would  defeazance,  in 
„         ,         ,  t^  .  J  ,        ,  ,        *  warrant  of 

well  and  truly   pay,   or  cause  to  be   paid   to   toe   deponent,  her  attorney, 

executors,  .&c.,   the  sum  of  £100  with  interest,   at   the   time  and  nexed,  without 

in  the  manner  set  forth  in  the  defeazance,  in  a  certain  warrant  of  ]|t^^oQ  u>\e 

attorney  thereto  annexed,  without  fraud  or  further  delay,  then  the  ^°*^\   _!^1:« 
•'  '  •"  wue  to  remain 

obliffation  to  be  void,  otherwise  to  remain    in  fall  force.      The  ipfo^e-  ^Th® 
°  times  and 

affidavit  further  stated  that  the  warrant  of  attorney  therein  men-  manner  of 

payment  spe- 

tioned,  of  even  date  therewith,  authorised  E.  D.  and  T.  M.,  attorneys,  cified  in  the 

defeazance 

or  any  other  attorney,  to  confess  judgment  against  the  defendant  were  that  the 

£100  should 

at  suit  of  plaintiff,  in  or  as  of  Michaelmas  Term,  or  any  Term  sub-  be  paid  by  in- 

sequent  to  the  date  thereof,   in  any  of  Her  Majesty's  Courts  of  £io  oii  the 

Record  at  Dublin,  and  that  the  time  and  manner  of  payment  of  b^  foUo^^g 

the  date  of  the- 
bond,  and  £10  on  the  29Ui  of  eyeir  snocceding  foor  months,  and  tf  default  were* 
made,  the  obligee  was  to  proceed  for  wfaaterer  soa  remamed  dne.  Held,  that, 
•xecntion  oonld  not  issue  on  such  bond  withont  a  suggestion  of  breaches. 


COXB. 
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E.  T.  1853.  said  £100  in  the  defeazance  in  said  warrant,  and  previous  to  the 
Queen's  Bench .  .«,,,,  ,  -  „  . 

— -^ execution  of  the  bond  and  warrant  agreed  on,  were  as  follows,  viz : — 

;  HABBINQTON 

V,  the  said  principal  sum  of  £100  should  be  paid  by  instalments; 

the  sum  of  £10  on  the  29th  of  December  next  following  the  date 
of  the  bond,  and  a  like  sum  of  £10  on  the  29th  of  each  succeeding 
four  calendar  months,  from  the  said  29th  December  1860,  until  the 
said  £100  were  paid  off;  and  until  default  be  made  in  anj  of  the 
said  payments,  no  judgment  should  be  entered  on  said  warrant, 
but  in  case  of  such  default,  deponent  should  be  at  liberty  to 
proceed  thereon  for  whatever  sum  remained  due.  The  affidavit 
then  stated  that  two  instalments  of  £10  each  were  paid  when  they 
became  due,  but  that  no  subsequent  instalments  were  paid,  although 
six  of  them  were  due  on  the  29th  of  December,  and  that  there 
remained  due  a  sum  of  £80  for  principal  and  costs. 

M^Mahon  cited,  in  support  of  the  motion,  Rigley  and  another  v« 
Bireh  (a)  ;  SiraUon  v.  Codd[h) ;  Tilby  v.  Be8t{e). 

LXFBOT,  C.  J. 

This  is  a  case  for  a  suggestion  of  breaches ;  here  is  a  collateral 
instrument  modifying  the  penalty,  and  it  is  not  altered  by  any  thing 
in  the  proviso.    We  say — 

No  rule. 

(a)4  It.  Law  Rep.  14.  (6)  9  Ir.  Law  Rep.  1. 

(c)  16  East,  163. 


^^25  THE  QUEEN  v.  DUFFY- 

An  indictment  Indictmekt  for  libel,  found  by  the  grand  jury  of  this  Court  last 

bfeen  found^by  Hilary  Term.    The  traverser  pleaded  in  abatement,  first,  that  M.  J., 

the    Term'' 

grand  jury  in  the  Court  of  Qneen's  Bench,  the  traveraer  pleaded  in  abatement, 

that  two  of  the  grand  jurors  were,  at  the  time  of  their  being  summoned  and  Berving 

on  the  jury,  beyond  the  age  of  sixty  years,  and  that  another  juror  wa«  not  resident 

in  the  county  of  the  city  of  Dublin.     Held,  that  the  Jury  Act,  3  &  4  IF.  4,  a  91, 

does  not  apply  to  Term  grand  juries  in  the  Queen's  Bench,  and  that  therefore  such 

pleas  were  bad. 

Held  oImo,  that  the  objection  as  to  age  was  gronnd  of  exemption,  not  of  dis-* 
qnalification. 
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one  of  the  jorors  by  whom  the  said  alleged  indictment  was  fonnd  a  E.  T.  \BS3, 

trae  bill,  was  at  the  several  times  of  bis  being  summoned  on  the     v—- v ' 

grand  jury,  and  of  his  being  sworn  on  the  grand  jury,  and  of  his  ^™^  QUBeh 
finding  the  said  bill  a  true  bill,  beyond  the  age  of  sixty  years^  to  buffy. 
wit,  of  the  age  of  sixty-one  years.  Secondly,  that  L.  D.,  another  of 
the  jurors,  &c.,  was  beyond  the  age  of  sixty  years.  Thirdly,  that 
S.  F.,  another  of  the  jurors  by  whom  the  said  supposed  bill  of  in- 
dictment was  found  a  true  bill  as  aforesaid,  was  not  at  the  time  of 
his  being  summoned  on  the  grand  jury  resident  within  the  county 
of  the  city  of  Dublin.  The  pleas  were  verified  by  afiidavit.  The 
Crown  demurred  to  the  several  pleas,  and  the  demurrer  was  now 
argued  by — 

O'jDrueoll  and  Lynch^  for  the  prosecutor. 

These  pleas  are  bad  in  form  and  substance :  in  form,  because  the 
matters  alleged  might  have  been  pleaded  in  one  plea,  instead  of 
pleading  double.  Pleas  which  are  triable  in  different  ways  are  bad 
for  duplicity :  KirwatCs  ease  (a\ 

The  pleas  are  bad  in  substance,  because  if  pointed  to  the  age  of 
the  jurora  as  a  ground  of  objection,  that  objection  does  not  apply  to 
grand  jurors;  such  an  exemption  only  applies  to  jurors  summoned 
for  the  trial  of  issues.  The  first  statute  on  the  subject  is  that  of 
Westminster,  13  Edw.  1,  c.  38,  which  ordained  "  That  from  hence- 
'*  forth,  in  one  assize,  no  more  shall  be  summoned  than  four-and- 
*' twenty;  and  old  men  above  three  score-and-ten  years,  being 
**  continually  sick,  and  being  diseased  at  the  time  of  the  summons, 
'*  or  not  dwelling  in  that  county,  shall  not  be  put  on  juries  or  petit 
'*  assizes,  nor  shall  any  be  put  in  assizes  or  juries— though  they 
<<  ought  to  be  taken  in  their  own  shire — that  may  dispend  less  than 
**  twenty  shillings  yearly."  And  it  is  expressly  said,  **  neither  shall  . 
this  statute  extend  to  great  assizes."  It  is  plain  it  did  not  extend 
to  grand  juries.  Then  comes  21  Edw,  1,  c.  1,  which  is  not  material 
to  the  present  question,  but  which  has  reference  to  the  qualification 
of  freehold  in  connection  with  persons  sitting  as  jurors.  The  6  G.  4, 
c  50,  8.  1  (Eng.),  is  identical  with  3  &  4  fF.  4,  c.  91>  the  statute 

(a)  81  8t  Tr.  576. 
VOL.  3.  12  L 
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£.  T.  1853.  applicable  to  Ireland  in  the  regulation  of  juries.    Exemption  is  not 

Queen'sBeneh    ,.',.«.  ,  .       ,  «  .  .         , 
. disqualincation,  and  even  m  the  case  of  petty  jarors,  age  is  onlj 

THE     OTTFCIV  ._^_  _ 

r^  '  ground  of  exemption :  The  Queen  v.  0*Conneli  (a).  There  Mr. 
DUFFT.  Roper,  though  above  sixty  years  old,  was  sworn  on  the  jury,  though 
he  claimed  to  be  exempt,  the  Ck>urt  considering  he  should  have  had 
his  name  struck  out  of  the  jurors'  book  at  the  proper  time.  The 
3  &  4  IF.  4,  c.  91)  B.  1,  enacts  '^  That  every  man,  except  as  herein- 
**  after  excepted,  between  the  ages  of  twenty-one  years  and  sixty 
''years,  residing  in  any  county  in  Ireland,  who  shall  have  in  his 
"own  name  or  in  trust  for  him,  within  the  same  county,  £10  by 
**  the  year  above  reprizes  in  land,  &c,,  or  in  rents,  &c.,  and  also 
"  every  resident  merchant,  freeman  and  householder,  having  a  house 
''  and  tenements  in  any  city,  &c.,  shall  be  qualified  with  respect  to 
**  property,  and  shall  be  liable  to  serve  on  juries  for  the  trial  of  all 
*'  issues  joined  in  any  of  the  King's  Courts  of  Record  in  Dublin, 
'  '*'  and  in  all  Courts  of  Assize,  Nisi  Prius,  Oyer  and  Terminer  and 
**  Gaol  Delivery,  such  issues  being  respectively  triable  in  the  county 
*'in  which  every  man  so  qualified  respectively  shall  reside;  and 
^*  shall  also  be  qualified  with  respect  to  property,  and  liable  to  serve 
"  on  grand  juries  in  Courts  ^f  Sessions  of  the  Peace,  and  on  petty 
''juries  for  the  trial  of  all  issues  joined  in  such  Courts  of  Sessions 
"  of  the  Peace,"  &c.  Clearly,  therefore,  grand  juries  at  Sessions  do 
not  include  Assize  and  Term  grand  juries. 

As  to  the  third  plea :  Regina  v.  Duffy  {h)  meets  the  objection 

raised  by  it.    The  objection  there  was  larger,  negativing  the  entire 

qualification  of  the  juror;  here  it  but  negatives  the  fact  of  residence; 

it  should  have  denied  that  be  was  a  fit  and  proper  person  to  act  as 

uror. 


J,  O'Hagan  and  T,  O^Hagan^  contra. 

Kirwan'e  cote  and  The  Queen  t.  Duffy  establish  that  several 
pleas  in  abatement  may  be  pleaded,  if  the  same  kind  of  trial  be 
applicable  to  eachi  and  it  cannot  be  argued  here  that  the  matter 
pleaded  involves  different  modes  of  trial.  At  Common  Law,  we 
jbdmit,  we  could  not  plead  the  objections  we  have  raised ;  but  what 

(•)  Aims,  k  Tr.  B«p.  48.  (6)  1  Ir.  Jv.  90. 
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we  allege  is,  that  3  &  4  ^.  4,  c.  91,  applies  to  grand  juries  generally.  E.  T.  1853. 

r>^.      r^t      .i«*         1               .       ,     ,.                                                  .       ^     .         Queen*8\Benck 
Tn^  Shenn  ought  not,  m  obedience  to  a  precept  or  ventre  facias^      .^ 

return  any  juror  not  qualified,  for  the  absence  of  such  qualification  r^ 

amounts  to  a  disqualification  of  all  persons  so  prohibited  to  be  dufft. 
returned.  Secondly,  that  prohibition  to  the  Sheriff  extends  to  grand 
jurors  as  well  as  petty  jurors,  and  to  Superior  Courts  as  well  as 
Inferior  Courts.  Thirdly,  persons  over  sixty  years,  and  not  resident, 
are  disqualified  as  jurors.  Fourthly,  if  any  one  juror  be  disqualified, 
the  indictment  found  by  that  grand  jury  must  fall  to  the  ground.  It 
may  be  objected  to  the  first  position,  that  the  Statute  of  Westmin- 
ster provided  against  putting  jurors  on  the  panel  who  should  not  be 
there ;  but  the  present  Jury  Act  deals  with  qualification,  and  that 
only.  The  Statute  of  Westminster  created  an  exemption,  and  the 
subsequent  statutes  treated  that  exemption  as  a  disqualification. 
The  35  Hen.  8,  c.  6,  s.  3  {Eng.\  gave  a  form  of  venire^  and  it  was 
held  that  under  th#  statute  want  of  qualification  was  good  eause 
of  challenge.  That  statute  directed  the  Sheriff  also  to  return  six 
hundredors,  and  a  want  of  these  was  also  ground  of  challenge.  So 
27  Eliz.,  c.  6,  8. 5,  enacted  that  no  further  challenge  for  the  hundred 
shall  be  admitted,  if  two  sufficient  hundredors  do  appear  at  and  upon 
the  trial  of  the  issue :  thus  showing  that  non-compliance  with  the 
provisions  of  the  previous  statute  amounted  to  a  good  cause  of  chal- 
lenge. 

As  to  the  second  position:  the  word  "juror,"  ex- vi  termini^ 
includes  grand  as  well  as  petty  jurors :  Bac.  Abr,,  Juries,  A.  There 
is  no  limitation  in  the  statute  on  the  term  "jurors ;"  it  is  general 
and  unrestricted  :  In  re  Nowlan  (a).  When  the  Legislature  created 
an  exception  to  the  qualification,  it  expressed  it. 

Thirdly,  persons  over  sixty  years  of  age  are  disqualified  from 
serving;  this  appears  expressly  from  the  1st  section  of  3  &  4  W,  A^ 
c.  91,  obliging  every  one  to  serve  between  twenty-one  and  sixty 
years  of  age.  The  20th  section  enacts  that  want  of  qualification  in 
jurors  shall  be  cause  of  challenge — so  non-residenee  is  ground  of 
challenge:  The,  Queen  v.  0"Doherty{b).  But  it  is  said  that  age 
and  non-residence  are  ground  of  exemption,  and  not  of  disqualifi- 

(fl)  2  Ir.  Law  Rep.  7.  (6)  Hodges*  Rep.  526. 
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J).  T.  1853.  cation,  and  Mr.  Roper's  case  was  relied  on;  but  there  neither  party 
Objected  to  Mr.  Roper  serving :  here  we  say  the  matter  pleaded  is 

fFHB    OT1EKN 

^^  both  disqaalification  and  exemption.  The  disqualification  of  a  grand 

OUFFT.  juror  is  a  good  plea  in  abatement :  Kirwan's  case  (a) ;  3  Jfui.^  p.  33. 
«— [MooBE,  J.  Mr.  Roper's  case  is  no  authority  for  your  position, 
for  the  Court  had  no  means  of  knowing  the  truth  of  the  fact — 
F&BBiN,  J.  How  do  yon  read  the  1st  section  of  3  &  4  IT.  4,  c.  91  ? 
— Cbampton,  J.  The  Sheriff  is  bound  not  to  return  any  one  dis- 
qualified under  the  Act ;  you  must  show  that  Act  applies  to  grand 
juries  in  this  Court] — ^It  applies  to  all  juries,  for  the  32nd  section 
says,  "  that  if  any  man  having  been  duly  summoned  to  attend  on 
any  kind  of  jury  in  any  of  the  Courts  in  this  Act  mentioned,"  &c 

Lynch  replied,  and  was  stopped  by  the  Court. 

Lefboy,  C.  J.  I 

The  question  is,  simply,  does  3  &  4  IF.  4,  c.  91,  apply  to  grand 
juries  at  all,  or  to  grand  juries  in  this  Court?  The  1st  section 
applies  to  grand  juries  of  certain  Courts,  and  though  the  language 
of  the  irst  part  of  that  section  might  imply  that  all  grand  juries  are 
included  in  it,  yet  the  subsequent  part  of  the  section.  conUins  an 
express  provision  relating  to  certain  Courts,  viz.,  Courts  of  Recoil 
in  Dublin,  and  Courts  of  Assize,  Nisi  Prius,  Oyer  and  Terminer  and 
Gaol  DeUvery,  How  is  it  possible  for  us  to  hold  that  the  former 
part  of  the  section  can  take  away  that  express  enactment  in  the 
latter  part  ?  On  that  ground,  that  we  cannot  extend  the  [operation 
of  the  Act  so  as  to  apply  it  to  grand  juries  in  this  Court,"we  hold 
the  demurrers  must  be  ruled  with  the  Crown.  There  is  nojdoubt  as 
to  the  distinction  between  exemption  and  qualification. 

CBAlfPTOK,  J. 

The  qualification,  as  applied  to  this  Act,  means  qualification  as  to 
property,  and  there  is  a  clear  distinction  in  the  Act  between|  quali- 
fication and  exemption.  The  Act  but  applies  to  the  grand  juries 
specially  referred   to. 

(«)  31  St  Tr.  574. 
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PuBm,  J.  E.  T.  1853. 

The  qualification  in  the  Act  is  clearly  a  property  qualification,  "L^' 

and  there  is  a  distinction  between  qualification  and  a  liability  to  ^ 

aerve  on  the  jury.    A  juror  may  take  advantage  of  his  non-liabil-  dufft. 
ity,  but  it  is  no  ground  of  challenge. 


MooBB,  J.9  concurred. 


CX)ATESWORTH  and  others  r   WALSH.  AprU  25,'2d, 

May  4. 

Ikdbbitatus  assumpsit,  by  the  plaintiffs,  ship-brokers  at  Liver-  A  ship  htmug 

been  stranded 
pool,  to  recover  a  sum  of  £46.  19^.  Od.,  paid  under  protest  to  the  on* a  bank 

neap  D     A.  aa 

defendant  as  receiver  of  droits  at  Dublin.    The  defendant  pleaded  receiyer     of 

the  general  issue,  and  gave  a  notice  of  set-ofi^of  £96.  8s.  8d.,  being  also^ting  as 

for  fees  and  disbursements  due  by  the  owner  of  a  ship  called  the  ]^^^^^, 

Guardian^  to  the  defendant,  as  Lloyds'  agent,  a  capacity  he  also  'ff^*?*®!®*^^ 

filled  at  the  port  of  Dublin.  and  employed 

thg-boats  and 
The  case  was  tried  before  Cramfton,  J.,  at  the  Sittings  after  men  for  that 

purpose  :    to 

Hilary  Term,  and  the  following  facts  appeared  in  evidence : — The  enable     the 

v^/ssel   to   be 

ship  GuardiaHj  on  a  voyage  from  Liverpool  to  this  port,  on  the  9th  moved,   a 

of  September  1852,  ran  ashore  off  Malahide,  near  Dublin,  and  the  ^rgo'^  Was^^ 
defendant,  on  receiving  intimation  thereof,  proceeded  to  the  vessel,  Som-d  a  ^tng- 
and  made  arrangements  with  the  captain  for  the  procuring  of  ^ycd*^t^  ^" 
assistance  to  get  the  vessel  off  the  bank.     He  accordingly  em-  S'"'*t^>J^ 

at  D.,  Ade- 
tained  them  nnder  a  daim  for  salvage,  and  also  nntil  he  was  paid  fees  claimed  by 
him  as  receiver  of  droits,  for  the  time  the  goods  were  in  his  custody,  which  fees,  B, 
as  agent  for  the  shippers,  paid  under  protest. — He/d,  that  an  action  waa  maintainable 
by  B,  to  recover  back  the  money  so  paid,  he  having  been  dealt  with  by  A  as  prin- 
cipal, and  having  paid  the  money  out  of  his  own  pocket. 

HMaho,  that  as  receiver  of  droits,  A  was  not  entitled^to  the  fees  claimed,  such 
fees  being  only  payable  to  him  for  h's  sei  vices  while  employed  in  saving  the  vessel, 
and  conld  only  be  claimed  as  aj^Obt  the  owners  of  the  vessel,  and  that  he  had  no 
lien  on  the  goods  for  them. 

Held  also,  that  A  was  entitled  to  set-off  for  his  services  and  expenses  incurred  by 
him  as  a  salvagor,  under  the  statute  9  &  10  Vie.,  c.  90. 
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£.  T.  1863.  ployed  two  steam  tugs  and  a  Dumber  of  the  coast-guard,   aod 
Queen'gBeneh       ,  .'  ,  ,       -  ^ 

other  persons.     A  flat  was  brought  irom  Dublin  to  receive  the 

cargo,  and  about  a  hundred  packages  were  on  the  10th  of  Sep* 
tember  put  on  board  this  flat,  in  order  to  lighten  the  cargo  and 
get  the  vessel  off  the  bank.     The  plaintiffs,  in   the  meantime,, 
had  sent^from  Liverpool  a  person  named  Brissett,  as  their  agent, 
and  he  required  the  captain  of  the  vessel  to  act  under  his  orders. 
The  plaintiffs,  it  appeared,  were  guided  hy  the  directions  of  a  Mr. 
Chad  wick,   the  owner  of  the  ship,   and  their  proceedings    wera 
adopted  by  him.      The  captain,  having  communicated  with   the 
Dublin  agents  of  the  plaintiffs,  requested  the  defendant  not  further 
to  interfere ;  and  the  defendant  having,  in  his  capacity  of  receiver 
of  droits,  held  an  examination  as  to  the  circumstances  connected  with 
the  stranding  of  the  ship,  left  the  vessel,  which  was  shortly  after 
brought  to  Liverpool.     The  hundred  packages  put  on  board  the 
flat  were  brought  to  Dublin;  and  on  the  14th  of  September,  claima 
for  remuneration  for  services  rendered  were  made  upon  the  defend- 
ant, in  his  capacity  of  receiver  of  droits,  by  the  several  persons  he 
had  employed;  and  he  thereupon  requested  the  Dublin  agents  of 
the  plaintiffs  not  to  permit  the  goods  to  be  removed  until  these 
claims  were  satisfied  ;  and  they  having  declined  to  accede  to  this 
proposal,  officers  were  put  in  charge  of  the  goods,  and   by  the 
orders  of  the  defendant  they  were  deposited  in  the  Custom-house 
stores.     Subsequently  the  defendant,  by  the  orders  of  Chadwiek, 
the  owner  of  the  vessel,  paid  several  sums  of  money  to  the  coast- 
guard, and  other  persons  employed  in  rendering  assistance  to  the 
ship,    for    which,    and    his    own    personal  expenses,   he  claimed 
£96.  8s.  8d.     The  salvage  claims  of  the  steam  tugs  was  adjudicated 
on  by  the  magistrates,  on  the  30th  of  September,  to  the  amount 
of  £160.     The  Dublin  agents  of  the  plaintiffs  thereupon   offered 
defendant  £38.  26.  6d.  in  respect  of  his  actual  disbursements,  and 
a  deposit  of  £300  in  lieu  of  bail,  pending  a  threatened  appeal  by  the 
tug  owners,  in  case  the  goods  were  delivered  up ;  but  the  defendant, 
under  colour  of  his  office  as  receiver  of  droits,  detained  them. 
Ultimately,  the   Dublin  agents   of  the  plaintiffs,   on  the  26th  of 
October,  paid  the  sum  awarded  to  the  steam  tugs,  and  paid  the 
defendant  the   sum  demanded  for  his  fees  as  receiver  of  droits, 


COMMON  LAW  REPORTS. 


95 


COATE8- 
WORTH 

V 
WAL8H. 


amounting  to  £70.  lis.,  accompanying  it  with  a  protest  that  £.  T.  1863. 
it  was  paid  but  to  obtain  the  goods.  In  this  sum  was  in-  S"^^^  *  _^"f 
eluded  £45s.  19s.»  the  subject  of  the  present  action,  which  the 
plainti£Ps  disputed  the  right  of  the  defendant  to  receive.  The 
items  of  this  sum  were  a  charge  of  £2.  2s.  for  the  first  daj,  and 
£1.  Is.  for  every  subsequent  day  that  the  goods  brought  from 
Malahide  in  the  ''flat"  were  in  the  custody  of  the  defendant 
as  receiver  of  droits.  The  vessel  and  cargo  admittedly  were  above 
the  value  of  £600.  It  was  insisted  on  the  trial  that  the  defendant 
was  entitled  to  the  fees  claimed  by  him  as  receiver  of  droits ; 
secondly,  that  the  plaintiffs  had  shown  no  interest  in  the  goods, 
and  had  no  right  to  maintain  the  action  ;  thirdly,  that  if  the 
plaintiffs  were  entitled  to  maintain  the  action,  that  right  must  be 
subject  to  the  same  right  of  set-off  which  the  defendant  would 
have  had  if  Chadwick  (the  owner)  had  brought  the  action. 
The  Judge,  on  consent  of  the  parties,  directed  a  verdict  for  the 
plaintiffs  for  £45.  98.  Od.,  subject  to  be  turned  into  a  verdict  for 
the  defendant,  in  case  the  Court  should  rule  with  him  on  any  of 
these  points.  A  rule  nisi  having  been  obtained  accordingly,  cause 
was  now  shown  by — 


NoTB. — 9  &  10  Vic,,  c,  99.  An  Act  for  consolidating  and  amending  the  lawg 
relating  to  wreck  and  salvage.  Section  10  enacts : — "  That  eveiy  person  (except 
receiTers  under  this  Act),  who  shall  act  or  be  employed  in  any  way  whatsoerer 
in  the  saving  or  preserving  of  any  ship  or  vessel  in  distress,  or  of  any  part  of  the 
cargo  thereof,  or  of  the  life  of  any  person  on  board  the  same,  or  of  any  wreck  of 
the  sea,  or  of  any  goods,  jetsam,  flotsam,  lagan,  or  derelict,  or  of  any  anchors, 
cables,  tackle,  stores  or  materials  which  may  have  belonged  to  any  ship  or  vessel, 
whether  the  said  ship  or  vessel  shall  have  been  in  distress  or  otherwise,  and  whe- 
ther snch  person  shall  have  so  acted  at  the  request  of,  or  on  application  by  any 
penon  in  authority,  or  by  the  master  or  owner  of  any  ship  or  vessel,  or  other, 
wise,  shall,  within  fourteen  days  after  the  owner  or  any  other  person  shall  have 
established  his  claim  to  any  snch  article  as  aforesaid,  be  paid  a  reasonable  reward 
or  compensation  by  way  of  salvage  for  such  service,  by  the  commander,  master  or 
other  superior  officer,  mariners  or  owner  of  the  said  ship  or  vessel,  or  their  agent, 
or  by  the  merchant  whose  ship,  vessel  or  cargo  shall  be  so  saved  as  aforesaid,  or 
by  the  owner  of  the  other  articles  hereinbefore  mentioned,  or  other  person  claim- 
ing the  same ;  and  in  default  thereof,  the  said  ship  or  vessel,  or  any  part  of  the 
cargo  remaining  on  board  thereof,  so  saved  as  aforesaid,  shall  remain  in  the  custody 
of  the  High  Court  of  Admiralty,  and  the  said  goods  or  other  articles  (and  also  until 
warrant  issued  from  the  High  Court  of  Admiralty),  the  said  ship,  vessel  or  cargo 
shall  femain  in  the  custody  of  the  receiver  or  officer  of  the  customs  until  the  person 
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£.  T.  1853.       Maedenogk,  Fitzgihhon  and  Gibbon. 

Queen'uBenah         rr..       ,   .      .  .     .. 

I  be  claim  in  question  is  founded  on  the  19th  section  of  the  8ta* 


tute  9  &  10  Vic^  c.  99,  and  by  virtue  of  that  section  the  defendant 


COATES- 
WOBTH 

V'  detained  these  goods.     Having  claimed  for  services  from  the  1 1th  to 

WALSH. 

the  30th  of  September,  on  which  day  the  magistrates  made  their 
award  as  to  tlie  salvage  claim,  he  was  paid  £45.  198.  under  protest, 
that  being  £2  for  the  first  day,  and  £1  for  each  succeeding  day.  He 
had  no  right  to  be  paid  that. sum.  It  will  be  contended  that  the 
plaintiffs,  who  paid  that  money  through  their  agents,  have  no  right 
to  have  it  restored,  as  they  are  not  the  owners  of  the  ship,  and  yet 
it  was  proved  the  money  belonged  to  the  plaintiffs,  the  shippers  of 
the  goods.  Then:  after  the  action  was  brought,  a  claim  of  set-off  was 
made  by  the  defendant  for  work  done  as  Lloyds'  agent,  to  an 
amount  of  £52.  10s.  Od.,  for  several  services  in  that  capacity, 
except  one  fee  of  £1  for  an  affidavit  as  receiver  of  droits.  This 
claim  is  unsustainable,  because  in  a  letter  of  the  defendant,  of  the 
15th  of  December  1852,  to  Chadwick  the  owner  of  the  ship,  and  in 
another  to  the  plaintiffs,  it  is  expressly  stated  he  will  look  to  Chad- 
wick and  not  to  the  plaintiffs.  Tiiis  claim  is  not  made  by  him  as 
receiver  of  droits ;  and  is  he  then,  because  salvors  make  claims,  to 
retain  the  goods  until  these  claims  be  satisfied?  That  would  be 
giving  him  payment  for  seizing  goods  which  were  at  the  time 
lodged  in  the  Custom-house  stores.  The  person  liable  to  the  pay- 
ment was  the  owner,  and  the  proper  medium  of  enforcing  the 
charge  was  the  detention  of  the  vessel,  not  the  goods.  The  proviso 
in  that  19th  section  is  conclusive  against  the  defendant. 

so  acting  or  employed  in  the  presenratioii  of  tach  ship  or  vessel,  goods,  or  other 
article  as  aforesaid,  shall  have  been  reasonably  compensated  for  his  said  assirtancr 
and  trouble,  or  reasonable  aecmrity  given  for  that  purpose,  to  the  satbiactioB  of 
the  said  reoelTer  or  officer  of  the  customs,  or  High  Comrt  of  Admiralty :  provided 
always,  that  every  receiver  who  shall  act  or  be  employed  in  the  saving  or  preserv- 
ing of  any  Bhip  or  vessel  in  distress,  which  shall  not  become  a  droit  of  Admiralty, 
shall  be  entitled  to  receive  from  the  owner  thereof  the  som  of  £2  for  the  first  day, 
and  the^forther  ,8um  of  £1  for  every  subsequent  day  on  which  he  shall  be  em- 
ployed in  the  .said  .service ;  if  the  said  ship  or  vessel,  together  with  the  cacgo 
thereof,  shall.be.of,  or, above,  the  value  of  £000;  and  the  said  receiver  shall  be 
entitled  to  a  moiety  of  such  respective  sums,  if  the  said  ship  and  cargo  shall  be 
under  the  value  of  £600;  and  the  said  ship  or  vessel  shall  be  so  detained  as  ifbre- 
saM,  until  such  sums  shall  have  been  paid  to  the  sud  rteeiver.  ** 
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There  waa  no  privitj  in  respeet  of  tbe  Biibject-mAUei^of  the  set- 
off between  the  phiintifb  snd  defendant;  the  claim  waa  one  in  its 
natnre  which  wonM  arise  against  the  owners  of  the  vessel  alone. 
The  pfauntifia  merely  represented  the  owners  of  the  goods,  and  there 
waa  no  contract  between  ihem  and  the  defendant  If  a  pnbKc  officer 
seise  goods  and  detun  them  until  he  be^paid  his  (claims,  the  party 
paying  snch-^if  the  claim  be  iUegaU^-may  maintain  indebiiaiut 
ai9vmpni  for  money  had  and  received,  even  thongh  he  had  no 
oomection  with  the  goods. — [Cbakptoh,  J.  The  question  is,  had 
the  receiver  of  droits  a  right  to  the  fees  claimed  here  ?]      ,^ 


E.  T.  1853. 
Queen's  Beiuh 

«  •     —  V  -      ■    ' 
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A^fea  and  CkaUerianj  for  the  defendant. 

That  19tli  section  of  the  Salvage  Act  entitles  the  defendant  to 
the  fees  in  question.  He  was  bound  to  see  all  persons  properly 
compensated,  and  his  duties  regarding  the  cargo  did  not  cease  until 
that  compeasation  was  made.  That  Act  of  9  &  10  Ftc,  c.  99, 
appoints  a  new  clasa  of  officers  and  provides  for  their  remuneration ; 
and  the  21st  section  enacts,  that  if  the  owners  and  salvors  disagree 
respecting  salvage,  when  the  claim  shall  not  exceed  £200,  two  jus- 
tices or  an  umpire  may  determine  the  same.  The  23rd  section 
contemplates  that,  until  that  adjudication  be  made,  the  goods  shall 
remain  in  custody  of  the  receiver  of  droits,  and  it  is  in  that  capacity 
the  defendant  is  entitled  to  these  fees.  If  the  plaintiffs '  construction 
be  the  tight  one,  no  matter  what  services  the  receiver  of  droits  may 
render,  he  is  to  receive  but  £2  for  the  first  day,  and  £1  for  every 
aneeeedin^  day  that  he  is  actually  employed  in  salvage  services  in 
superintending  or  rescuing  goods.  His  duty  continues  until  every 
claim  of  salvage  is  disposed  of.  The  defendant  would  have  no  right 
to  accept  bail  fcnr  the  goods  until  an  appeal  was  lodged,  or  until  the 
time  had  elapsed  for  lodging  the  appeal. 

But  assuming  that  he  is  not  entitled  to  these  demands  as  re- 
eeiver  of  droits,  he  is  entitled  to  a  set-off  against  the  principals, 
whom  the  plaintiffs  represent  in  this  action ;  for  the  plaintiffs  are 
neither  owners  of  the  ship  or  cargo,  but  shippers  of  the  cargo  oply. 
They  sue  as  the  representatives  of  all  who  are  interested  in  this 
action ;  and  clearly,  then,  the  defendant  has  a  right  of  set-off  against 
VOL.  3.  13  L 
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£.  T.  1853.  tbein-^[pBBBiN,  J.  The  plamtiffs  are  ^wom  owners  of  the  goods — ^the 
^^  *  liabilities  to  the  defendant^  as  Lloyds'  agent,  are  the  liabilities  of  the 

vessel  and  cargo.] — ^The  plaintiffs  were  the  agents  for  the  ship  a» 
•well  for  the  owners  of  the.  cargo — ^the  goods  were  to  be  released 
for  the  benefit  of  the  ship  and  cargo,  and  the  set-off  is  for  services 
to  both  ship  and  cargo.  K  the  goods  had  been  thrown  oyerboard 
to  save  the  ship,  the  owners  of  the  goods  would  have  been  entitled 
to  average  on  the  ship,  the  freight  and  the  remaining  goods.  The 
action  being  brought  by  persons  representing  the  ship  and  cargo, 
the  set-off  is  for  services  rendered  to  both :  Warner  v.  M^Kay  (a)  ; 
George  v.  Clageti  (b) ;  Rabane  v.  Wiliiame  (c) ;  Coppin  v.  Craig  (d). 
These  cases  show  that  if  a  party  deal  with  an  agent  as  a  principal, 
and  that  party  be  subsequently  sued  by  the  principal,  he  may  set 
off  a  debt  due  to  him  by  the  agent :  Carr  v.  HinMiffe  (e). 


ir<94. 


Fitzgihbim  replied,  and  cited,  as  to  the  maintenance  of  the  action, 
Stephenson  v.  Mortimer  (f);  Story  on  Ageneg^  p.  500  (2nd  ed.); 
and  as  to  the  set-off,  Fish  v.  Kemptan  (g). 

Cur.ad.wk. 


Lefbot,  C.  J. 

This  case  comes  before  the  Court  on  points  saved.  The 
first  point  is,  was  this  action  maintainable  by  the  pUuntifb  to 
recover  money,  paid  under  protest,  in  order  to  release  goods  seised 
by  the  receiver  of  droits,  he  insisting  that  he  was  entitled  to  retain 
them  for  fees  due  to  him  in  that  ci^pacity  ?  It  appears  that 
the  ship,  with  goods  on  board,  was  stranded ;  and  the  defendant,  as 
receiver  of  droits,  went  on  board  and  remained  there,  acting  as  such 
for  two  days,  for  which  period  he  claims  no  fees,  the  subject-matter 
of  this  action ;  but  having  collected  men,  and  paid  them  money  to 
assist  in  getting  off  the  vessel  and  saving  it,  he  contends  he  is  in 
lespect  of  that  disbursement  entitled  to  payment,  so  that  even 


(a)  1M.&W.591. 
(c)  Ibid,  ia  note^  360. 
(e)  4B.&C.547. 


(y)  7  C.  B.  687. 


(6)  7  T.  B.  359. 
(<0  7  Taunt.  243. 
(/)  Cowp.  805. 
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«hoDgb  he  should  fail  in  establishing  the  right  to  detain  tBb  goods  as  E.  T.  1853. 
for  a  lien,  as  reoeiYer  of  droits,  he  at  all  eyents  is  entitled  to  the     <^ ^ ' 

COATSS" 

benefit  of  the  8et-o£^  being  for  fees,  salvage,  and.  disbursements      ^qhxh 
made  for  the  protection  of  the  goods  and  vesseL  o. 

Was  he  entitled  to  the  fees?  We  are  of  opinion  he  was  not; 
but,  supposing  he  established  his  right  to  fees,  it  is  dear  his  right 
to  recover  them  would  onlj  be  against  the  owner  of  the  ship: 
that  is  phun  from  the  19th  section  of  the  Salvage  Act 

He  had  no  right  of  lien  on  the  goods.    But  though  he  had  no 
right  to  retain  them  for  any  demand  of  his  own,  as  receiver  of 
droits,  under  the  19th  section,  he  would  have  a  right  to  keep  them 
for  the  payment  of  the  salvage  expenses,  and  even  to  sell  them. 
By  the  14th  section  there  is  particular  duty  oast  upon  him,  of  a  . 
different  description  from  that  adverted  to  in  the   19th  section: 
for  by  that  section,  receivers  of  droits,  when  any  vessel  or  ship  shall 
be  in  distress,  are  empowered  to  summon  men  or  procure  ships  to 
sasist  them,  and  although  the  19th  section  excludes  the  defendant  as 
a  salvager,  it  does  not  deprive  him  of  the  disbursements  he  made 
in  this  way.    We  therefore  think  he  has  a  right  to  be  reimbursed 
the  moneys  expended  by  him,  pursuant  to  the  terms  of  the  14th 
section ;  and  that  he  is  entitled  to  have  a  verdict  entered  for  him 
upon  the  set-off,  but  not  for  his  claim  as,  receiver  of  droits. 


Cbamfton,  J. 
Three  questions  have  been  raised  in  this  case : — First,  was  this 
action  maintainable  by  the  plaintiffs  ?— Secondly,  is  the  defendant,  as 
receiver  of  droits,  entitled  under  the  statute  to  the  fees  he  claims? 
and  thirdly,  is  he  entitled  to  the  set-off? 

As  to  the  first  question,  it  was  contended  that  the  action  should 
liave  been  brought  by  the  owners  of  the  vessel.  The  plaintiffs, 
however,  were  the  agents  of  the  owners,  and  also  theju^ents  of  the 
ahippers,  and  they  had  a  right  to  the  custody  of  \he  goods ;  and  in 
order  to  release  them,  when  detained  by  the  defendant,  they  paid 
his  demand  out  of  their  own  money,  and  got  them  again  into 
their  possession,  and  re-shipped  them.  Having  thus  dealt  as 
principals,  it  is  clear  they  are  entitled  to  maintain  this  action.     • 
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£.  T.  1858. 
QiiMn'f  Bmdb 


Seeondly,  wheiliet  the  defendaiit,  as  rec^y«r  of  dnuts,  ms 
•ntitled  to  the  fees  he  olaimed  nnder  the  19ih  seotion  oC  the  stalnte. 
He  has  pat  forward  .two  djdms,  one  as  a  salvager,  the  pther  as 
receiver  of  droits.  It  appears  thati  on  the  10th  of  Septemher,  he 
went  on  board  the  vessaL  On  that  daj  he  acted  only  as  the  agent  of 
lioyds^y  and  gave  np  the  possession  of  the  goods  to  the  agents  of  the 
plaintiffs :  there  was  then  an  end  of  the  salvage.  The  goods  being 
in  the  possession  of  the  plaintiffs  as  owners,  a  veaMl  was  hired  and 
the  goods  were  brought  to  the  Ciistoin'»hoQse  docks,  and  there  the 
defendant  seized  them  as  receiver  of  droits ;  and,  as  sooh,  pnt  in  a 
chum  for  keeping  the  goods  from  the  1 1th  of  September  to  the  26th  of 
October,  when  he  released  them  on  being  paid  the  sums  he  claiBBed, 
nnder  a  protest.  If  he  had  rested  his  daim  on  the  hat  of  being 
Lloyds'  agent,  I  woold  nnderstand  it,  but  he  daims  as  receiver  of 
droits  for  a  period  after  the  salvage  service  had  Qeaaed*  -Under  the 
19th  section  he  is  not  entitled  to  compensation,  except  ibr  aewicea 
while  employed  in  the  saving  and  preserving  of  the  Vessel  or  caigo  i 
but  at  the  time  for  which  he  makes  his  daim,  the  salrage  was  at  an 
end,  the  cargo  was  in  the  hands  of  the  owiiers,  and  he  took  it  out 
of  their  custody.  Under  the  19th  seotion,  he  could  not  daim  for 
any  thing  after  the  10th  of  September.  The  second  point  must 
therefore  be  ruled  for  the  plaintifis. 

Upon  the  third  point ;  as  agent  for  Lloyds',  it  was  defendant's 
duty  to  use  eveiy  effort  to  give  assistance  to  the  vessel;  and  he 
employed  men,  and  rendered  every  possible  aid,  and  inouired  con- 
siderable expense:  for  these  services,  being  of  a  meritorious  kind, 
he  is  entitled  to  remuneration  and  reimbursement^  and  is  thereibre 
justified  in  the  set-off  he  daims.  When  there  is  an  identity  between 
agent  and  principal  as  to  the  transaction,  the  set-off  is  maintainable ; 
but  here  there  is  more  than  identil^.  The  defendant  is  thcrefiar* 
entitled,  as  Lloyds'  agent,  to  remuneration,  by  way  of  set-crfT,  &r 
services  rendered*  in  that  character. 


PxBBUf,  J. 

I  am  of  opinion  that  the  plaintifis  are  entitled  to  recover  back 
the  money  extorted  from  them,  and  that  defendant  was  not  author- 
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ised  in  claiming  tbe  fees  he  did,  under  the  )9th  section  of  the  £.  T;  1653. 
Salvage  Act.    But  I  think  that  as  Llojds'  agent  he  made  legal     , ^ ' 

COA.XSS* 

Hshaxges  against  the  plaintiffs ;  and  his  set*off  is  an  answer  to  the 
action. 

MOOBB^  J. 

During  the  argnment^  I  thought  the  keeping  the  goads  might  be 
oonaidered  as  part  of  the  original  senrice  of  the'dcfqndant^  bat  I  have 
satisfied  n^self  that  the  19th  section  is  applicable ;to  salvage  only; 
and  that  the  detention  of  goods  to  satisfy  the  salvagers  of  the  vessel 
was  not  contemplated  hj  that  section.  The  action  is  maintainable 
to  recover  bsfck  the  money  of  the  plaintiiEs,  whose  it  was;  but  1 
eononr  in  thinking  the  defendant  entitled  to  the  set-off  in  .his 
<»pacit7  of  Lloyds'  agent,  and  not  ^b  receiver  of  droits.  If  entitled 
to  rely  on  that  set-off  against  Chadwidc,  the  ship-owner,  he  is  equally 
entitled  to  rely  on  it  against  the  plaintiffs,  who  were  Ohadwii^'s 
agents. 


In  re  STEPHEN  DICKSON. 


May  S,  5. 


Mackat,  on  behalf  of  Stephen  Dickson,  moved  to  make  absolute  a  A,  beingapri' 

soner   in   the 

ixmditional  order,  that  the  said  Stephen  Dickson  be  discharged  from  Four    Coarts 

Manhakea, 

Ae  custody  of  the  governor  of  the  Richmond  Bridewell,  on  the  in  ezecation 

under  a  ca,  fo., 

ground  that  the  warrant  of  committal  was  defective,  in  not  averring  the  Insolvent 

and  setting  forth  respectively  with  sufficient  certainty,  or  at  all,  the  ^^  o^^r  on  a 


several  facts,  proceedings,  notices,  matters  and  things  necessary  by  ^^^t^A 
law  to  ground  the  assumed  jurisdiction  in  this  case  to  commit;  and  ^^^g^pur- 
on  the  ground  that  the  Insolvent  Court  had  no  authority  by  law  to  ^^^.^y^^ 
commit  said  Dickson,  being  a  prisoner  in  the  Four  Cour 
sea,  for  an  alleged  contempt,  to  the  Richmond  Bridewell. 


commit  said  Dickson,  being  a  prisoner  in  the  Four  Courts  Marshal-  c.  107.     A, 

having  dis- 
obeyed this 
order,  the  In- 
solvent Conrt  issned  a  warrant  of  committal  to  the  Richmond  Bridewell  for  contempt. 
Held—iha,%  the  3  &  4  Fur.,  c  107>  only  authorised  a  committal  to  the  Four  Coarts 
Manhalflea  or  yflTyiftiyi^f^fn,  for  contempt  conunitted  by  a  person  in  the  county  or 
city  of  Dublin,  and  that  the  custody  of  A,  in  Richmond  Bridewell,  was  illegal. 
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E.  T.  1853.  This  committal  was  made  under  3  &  4  Vie^  c  107,  s.  54,  pro- 
_'-^  _'  Tiding  " That  in  case  any  assignee  or  other  person  shall  diaoh^  any 
DICKSON.  ''  '^^^  ^^  order  of  the  said  Court,  duly  made  by  the  said  Coiurt»  for 
**  enforcing  the  purposes  and  provisions  of  this  Act,  it  shall  and 
^  may  be  lawful  for  the  said  Court  to  order  the  person  so  offending 
*'  to  be  arrested  and  committed,  as  for  a  contempt  of  the  said  Court, 
**  to  the  prison  of  the  Marshalsea  of  the  Four  Courts,  Dublin,  or  to 
**  her  Majesty's  prison  of  Kilmainham,  or  to  the  common  gaol  of 
"  any  coun^,  city  or  place  where  he  or  she  shaU  be,  or  where  he 
^  or  she  shall  usually  reside,  and  there  to  remain  without  bail  or 
**  mainprize,  until  such  person  shall  have  fulfilled  the  duty  required 
*'  by  this  Act,  or  until  the  said  Court  shall  make  order  to  the  oon- 
^'traiy.'*  Dickson  had  been  previously  in  custody  in  the  Four 
Courts  Marshalsea  under  a  C€gna*  ad  saiirfaciendum. 

We  say  the  Insolvent  Court  had  no  power  to  deal  with  Dickson ; 
to  give  that  Court  jurisdiction,  he  should  have  been  twenty-one 
days  in  execution  without  making  satisfaction  to  his  crediUns. — 
I  [Cbampton,  J.  This  is  a  committal  for  contempt,  how  can  we  deal 
with  it  ?] — ^The  jurisdiction  should  appear  on  face  of  the  committal, 
because  the  Insolvent  Court  is  an  inferior  Court  acting  under  a 
statutable  jurisdiction.  The  6th  section  defines  the  powers  of  the 
Commissioners.  Where  the  insolvent  is  in  custody  in  Dublin,  the 
warrant  for  committal  can  only  be  to  the  Four  Courts  Marshalsea 
or  Kilmainham.  The  words  "  common  gaol "  must  exclude  Dublin, 
and  hence  the  other  two  prisons  are  named.  Bichmond  BrideweU 
is  not  a  common  gaol,  but  Kilmainham  is,  and  the  statute  expresdy 
refers  to  it  and  the  Four  Courts  Marshalsea.  A  person  when  com- 
mitted for  contempt  is  in  criminal  custody,  not  civil :  Ex  parte 
Higgin8{a). 

The  Prisons  Act,  7  G.  4,  c.  74,  distinguishes  the  several  gaols 
in  Dublin,  and  the  Four  Courts  Marshalsea  thereby  became  the 
debtors'  prison,  being  under  the  care  of  the  MarshaL  A  distinct 
division  was  created  for  debtors,  another  for  those  committed  for 
contempt  The  5  &  6  Ftc,  c.  95,  abolished  all  other  prisons  for  debtors 
in  Ireland.    The  committal  here  should  have  been  superadded  to  the 

(a)  9  Irish  Law  Bep.  414. 
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detainers  to  the  Four  Courts  Marshalsea,  bat  the  warrant  is  for  a  E-  T.  1853. 

change  of  cuBtody,  and  cannot  be  within  the  Insolvent  Act.    The    \1.^-^ — -^ 

Jn  re 
Richmond  Bridewell  has  no  such  division  as  the  Marshalsea,  and      digxson. 

cannot  be  considered  a  general  common  gaol.    The  7  0, 4,  c.  74,  s.  6, 

defines  the  several  arrangements  to  be  made  in  prisons ;  and  by  the 

101st  section  of  the  same  Act  it  is  provided  that  persons  arrested  in 

inferior  jurisdictions  shall  be  committed  to  the  county  gaoL    The 

109th  section  sets  out  rules  and  regulations  for  the  prisons,  which 

are  not  applicable  to  the  Richmond  Bridewell,  because  it  has  no 

debtors'  side.     The  6  &  7   fF.  4,  c.  51,  converted  the  Richmond 

Bridewell  into  one  of  the  city  of  Dublin  prisons,  and  provided  that 

the  Sherifb  of  the  county  of  the  city  should  not  be  answerable  for 

the  custody  of  prisoners  in  any  of  them.    The  12  &  13  Vie.,  c.^5, 

abolished  Newgate ;  but  even  before  that  Act  passing,  the  debtors 

hed  been  removed  out  of  that  prison.   The  custody  is  clearly  illegal, 

and  Dickson  must  be  discharged. 

Meagher  and  Taiboij  contra. 

Richmond  Bridewell  is  a  Sheriff's  prison,  and  the  Sheriff  of  the 
county  of  the  city  would  be  the  person  to  bring  the  prisoner  to  the 
har  of  this  Court  if  he  were  to  be  here  arraigned.  The  English 
Insolvent  Act  has  a  similar  provision  to  the  Irish,  and  there  has 
been  a  decision  whidi  may  guide  in  this  case :  Sirad  v.  AndeV" 
eon  (a).  An  insolvent  there  had  been  ordered  to  file  his  schedule, 
under  1  &  2  Ftc.,  c.  1 10,  and  he  refusing,  he  was  removed  to  a  ward 
in  the  first  class  of  the  prison,  pursuant  to  1 1  &  12  Vic,,  c.  7.  He 
petitioned  the  Court  of  Common  Pleas  to  be  removed  to  another 
ward,  on  the  ground  that  11  &  12  Fife,  c  7,  applied  only  to  cases 
where  the  order  to  file  the  schedule  had  been  made  previous  to  the 
passing  of  the  Act ;  but  the  petition  was  dismissed.  That  case  shows 
that  it  was  believed  to  be  the  intention  of  the  Legislature  to  apply  a 
pressure  to  compel  a  prisoner  to  comply  with  the  order  of  the  Court. 
Here  Dickson  refused  to  set  out  in  his  schedule  all  his  property. 
The  Richmond  Bridewell  has  been  substituted  for  Newgate,  and 
that  was  a  common  gaol  of  the  city  of  Dublin ;  and  if  it  were  lawful 

(a)  19  Law  Jour.,  N.  S.,  C.  P.,  16i. 
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JB.  T.  1853.  fo  commit  to  Newgate,  it  is  eqnallj  so  to  commit  to  Richmond.  The 
^^Z-v-.^     offence  here  is  a  contempt^  but  scarcely  one  on  citII  process ;  al  aO 
j>icKSON.     evci^ts^  it  is  a  case  within  the  57th  section  of  the  Insolrent  Act,  and 
fully  anthorised  the  committaL 

Maeka^  rei^eid,  citing  Ex  parte  Kifming  (a) ;  Edwardi  ▼.  Ro- 
berti<m{b)\  i  &  2  Fur.,  c  110,  s.  66. 

Cwr.  ad.  vuli. 


Lkfbot,  C.  J. 
Mmf  6.  This  ease  comes  before  the  Coart  on  an  application  to  make 

Hbsolute  a  ednditidnal  order  for  the  discharge  of  Stephen  Dickson 
from  the  custody  of  the  governor  of  the  Richmond  Bridewell, 
on  the  gronnd  that  he  was  in  illegal  eastody,  and  on  other  objeetiona 
stated  in  the  conditional  order.  Several  objections  have  been  urged, 
but  the  important  objection  is  the  want  of  jurisdiction  in  the  Insol- 
vent Court  to  commit  Dickson  to  Richmond  Bridewell  for  disobedience 
of  the  order  of  the  OourU  The  3  &  4  Vie^  c.  107,  has  been  rdied 
on  in  support  of  that  objection.  The  6th  section  provides  that  tlie 
Insolvent  Court,  or  any  Commissioner  thereof,  shall  have  the  power 
of  committing  all  persons  guilty  of  any  contempt  of  the  said  Cout 
to  the  prison  of  the  Marshalsea  of  the  Four  Courts^  Dnbfin,  or  to 
her  Majesty's  prison  of  Kilmainham,  or  to  the  common  gaol  of  any 
county  in  which  snob  person  shall  be,  or  shall  usually  reside.  It  has 
been  contended  thbt  the  power  of  committal  for  contempt  is  conined 
to  the  Marshalsea  and  Kilmainham,  and  that  this  Act  does  not 
authorise  a  committal  to  any  other  prison,  as  by  the  Act  these 
prisons  are  sdected  ezelnsively  for  offenders  for  the  city  and  conn^ 
of  Dublin,  and  the  words  in  the  section^  ^common  gaol  of  may 
county,"  should  be  read  as  applicable  only  to  the  gaol  of  any  other 
county.  Looking  at  the  previous  Insolvent  Acts,  there  appears  a 
manifest  distinction  between  them  and  the  latter  Act,  as  to  dealings 
with  contempts,  and  it  gives  a  clear  solutiotf  to  any  difficulty  that 
may  arise.   The  1  &  2  ff.  4,  e.  59,  was  passed  before  the  constitution 

(a)  4  Man.  Gr.  &  St.  SffJ.  (6)  5  M.  ft  W.  520. 
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of  the  preMnt  Insolvent  Court,  and  the  jorisdictioo  then  given  K  T.  1853. 
was  exercisable  in  different  Courts  sitting  in  different  counties;  ^-  ->,-  ^* 
and  the  difference  in  the  words  in  the  present  Act  arose  from  dickson. 
the  alteration  in  the  jurisdiction.  When  that  statute  was  in 
force,  there  was  no  Insolvent  Court  sitting  permanently  in  Dublin  ; 
but  the  3  &  4  Vie^  c.  lOTy  provides  that  all  proceedings  and  matters 
to  be  heard  by  the  said  Court  for  tbe  Belief  of  Insolvent  Debtors  shall 
be  had  and  determined  by  the  said  Court,  at  the  Court-house, 
Ormond^uayi  Dublin,  unless  the  said  Court  shall  at  any  time  see 
cause  to  appoint  its  sittings  in  any  other  place.  Then  the  8th 
section  directs  the  Coramissiooers  to  nuike  circuits,  and  gives  then 
certain  powers  when  on  circuit ;  the  intention  clearly  being  thait 
the  Court  was  to  hold  permanent  sittings  in  the  city  of  Dublin  .for 
the  city  and  county,  and  for  other  coanties  circuits  should  be  held  at 
the  several  assize  towns.  The  section  giving  the  power  of  com- 
mittal, instead  of  using  the  language  of  1  &  2  6.  4,  to  commit 
to  the  common  gaol  of  any  county,  says,  "  to  the  prison  of  the 
'<  Marshalaea  of  the  Four  Courts,  Dublin,  or  to  Her  Majes^s  prison 
'*of  Kilmainham,  or  to  the  common  gaol  of  any  county,''  thus  pro- 
viding for  the  exercise  of  committal  in  whatever  place  tbe  Court 
may  be.  There  is  another  section  &l  the  Act  material  to  advert  to, 
as  tending  to  show  that  the  LegisUture,  in  passing  the  late  Act,  had 
before  them  the  fact  of  there  being  other  gaols  in  the  city  and  county 
of  Dublin  than  the  two  referred  to ;  that  is,  the  58th  section,  which 
uses  the  words,  ^'  where  such  prisoner  shall  be  in  any  gaol  within 
"  the  county  of  Dublin,  or  tbe  county  of  the  city  of  Dublin,  the  said 
**  Court  shall  order  such  prisoner  to  be  brought  before  the  said  Court,'' 
&c.  The  selection  therefore  of  the  two  gaols  specified  precludes  the 
implication  of  any  other  gaol  being  contemplated,  and  shows  that 
the  jurisdiction  of  the  Insolvent  Court  as  to  committals  for  contempt 
of  the  orders  of  the  Court  is  confined  to  the  Marshalaea  and  Kil- 
mainham ;  it  follows,  therefore,  that  the  custody  in  which  Dickson 
now  is,  is  not  the  gaol  to  which  the  jurisdiction  to  commit  applies, 
and  that  therefore  the  custody  is  illegal ;  and  on  a  return  being  made 

to  the  habeas  corpus^  we  will  discharge  him. 

Order  absolute. 
[Dickson  wis  sabaeqiiently  brooght  up  nnder  a  habea$  carjnu,  israed  by  tho 
Court,  and  dlBcharged.] 

VOL.    3.  14   L 
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H.  T.  1854. 
Cornnum  Pleoi 


BROWNE  V.  ELLIS. 
{Common  Pleas.) 


Jan.  14. 


The  practice  SuLuvAN  applied,  under  the  135th  section  of  16  &  17  Vie^  e.  113 
16  &  17  Vic.,  (Common  Law  Procedure  Act),  for  an  order  to  attach  the  interest 
Commoi^^w  o^  ^«  defendant  in  a  sum  of  £4620,  lodged  in  the  Bank  of  Ire- 
AcoT^M^to  ^*"^  ^  *^®  ^'^^  ®^  *^®  Accountant-Crcneral  of  the  Incumbered 
Sto^^S^  Estotea  Court,  in  the  matter  of  Eliza  Moore  and  William  Legate, 
name  of  the  hq^  Maria  Leggate  his  wife,  owners  and  petitioners,  with  the  pay- 
General  of  the  ment  of  a  judgment  debt  due  by  the  defendant  to  the  plaintiff! 
Incnmhered 

Estates  Court,        The  plaintiff  was  a  judgment  creditor  of  the  defendant,  who 
at  the  suit  of  • 

a  judgment      had  proved  a  claim  against  an  estate  which  had  been  sold  in  the 

party  inter-      Incumbered  Estates  Court.    A  sum  of  £4620   had  been   lodged 

^^  *    with  the  Accountant-Greneral,  to  the  credit  of  the  matter  in  the 

Incumbered  Estates  Court.     The  plaintiff  now  sought  to  have  the 

defendant's  interest  in  that  sum  charged  with  the  payment  of  the 

judgmcftit. 


MOHAHAN,  C.  J. 

You  may  take  an  order  to  attach  the  defendant's  interest  in  the 
£4620,  and  then,  if  it  turns  out  that  he  has  no  interest  in  that 
sum,  our  order  will  effect  nothing. 
The  following  order  was  made: — 

It  appearing  to  the  Court,  on  motion  of  plaintiff's  Counsel, 
and  on  reading  the  affidavits,  that  the  plaintiff  hath  recov- 
ered judgment  against  the  defendant  in  the  sum  of  £53. 
Is.  6d.,  and  that  such  judgment  is  still  unsatisfied ;  and 
it  also  appearing  that  the  defendant  is  possessed  of  an 
interest  in  a  sum  of  £4620,  money  lodged  in  the  Bank 
of  Ireland  to  the  credit  of  the  Commissioners  for  the  Sale 
of  Incumbered  Estates  in  Ireland,  in  the  matter  of  Eliza 
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BEOWNB 


Moore  and  WiUiam  Leggat,  and  Maria  his  wife,  owners  H.  T.  1854. 
-         ..  ,.  ^,,«,         .,  .,    C^mmonPleas 

and  petitioners,  the  interest  of  the  defendant  in  the  said     ^^   ^    n/ 

sum  of  £4620  is  hereby  attached  to  answer  the  said  debt, 
with  interest  thereon,  until  further  order.  And  the  Go- 
vernor and  Company  of  the  Bank  of  Ireland  are  hereby 
ordered  and  required  not  to  suffer  the  defendant,  Greorge 
Ashe  Ellis,  to  receive,  transfer  or  deal  therewith,  until 
further  order;  subject,  however,  to  any  order  which  the 
Commissioners  for  the  Sale  of  Incumbered  Estates  may 
make  respecting  same,  on  the  application  of  the  plaintiff 
John  Browne. 


BUCKLEY  V.  DEVEREUX. 


Jan,  16. 


CoFFET  applied,  under  the  135th  section  of  the  16  &  17  Ftc,  c.  113  Where  the 

defendant  as 
(Common  Law  Procedure  Act),  for  an  order  to  charge  a  sum  of  executrix  had 

i^covei^d 

£1500,  which  had  been  lodged  in  Court  by  the  London  and  County  judgment 

Insurance  Qompany,   to  the  credit  of  an  action  brought  .by  the  ^!^^^  for  ^ 

defendant  as  executrix  of  the  will  of  her  mother,  to  recover  the  c^Jt  ^  the 

amount  of  a  policy  of  assurance  effected  by  the  latter.   The  defendant  ^^^'  ^Ih^^ 

had  obtained  judgment  against  the  Insurance  Company  for  this  sum.  povit,  at  the 

The  plaintiff  had  recovered  a  judgment  against  the  defendant  as  creditor  who 
^  J     6  s  j^^  obtained ' 

SQch  executrix,  and  sought  to  have  this  sum  charged  with  the  a  judgment 

against  the  de- 
amount  of  the  judgment;  such  order  not  to  be  final,  but  to  be  fendant a« exe- 

cutrixf  granted 
served  on  the  defendant,  who  could  come  in  within  twenty-one  an  order  to 

days,  and  apply  to  have  it  set  aside.  sum^f^nrmiant 

to  the  16  A  17 
Vic.,  c.  113» 

MONAHAN,  C.  J.  ■•  ^^• 

Take  the  order. 

The  following  order  was  made : — 

On  motioii  of  Counsel  for  plaintiff,  and  residing  affidavit  of 
plaintiff's  attorney,  and  it  appearing  to  the  Court  that 
the  plaintiff  hath  recovered  judgment  against  the  defend- 


108 


COMMON  LAW  REPORTS. 


H.  T.  1864. 
ComwumPlen. 

BUCKLET 

V. 
DEVBRBUX. 


ani  «8  such  ezecntriz,  in  her  MajestT's  Coari  of  Queen's 
Benck  in  Irelancl,  in  Hilary  Term  1854,  fi»  the  sum  d* 
£89.  00.  lOd.,  and  that  anch  jodgment  is  still  unsatisfied; 
and  it  appearmg  that  the  sum  of  £1500  has  heea  lodged 
in  this  Conrt  to  the  credit  of  a  eertatn  canse^  wherein 
the  said  Selina,  as  snch  ezecntrix  as  afcxresaid,  is  the 
pkdntifl^  and  the  London  and  Countj  Assurance  Compauy 
are  defendants:  the  interest  of  the  defendant,  as  such 
executrix  as  aforesaid,  in  said  sum  of  £1500,  is  herehj 
attached,  to  answer  the  plaintiff's  said  judgment  debt, 
until  further  order;  and  the  Master  of  this  Court  is 
hereby  directed  not  to  suffer  the  defendant  t6  receive  or 
deal  with  said  sum  until  further  order.* 
•See  next  Case. 


Jan.  24. 

Where  the 
delendant,  as 
executrix,  had 
obtained  a 
jad^ment 
against  a  tbizd 
par^  for  a 
siun  of  money, 
lodged   in 
Conrt  to  the 
credit  of  the 
action,  the 
Court  refiosed 
to  charge  that 
som  with  the 
payment  of  a 
jadginent  re- 
covered 
against  the  de- 
fendant per^ 
sonally,    there 
being  nothing 
to   show   that 
she  had  a  be- 
neficialinterest 
in   the   sum 
lodged  in 
Court. 


BUTLER  V.  DEVEREUX. 

J.  Ejbrnan  applied,  under  the  185th  section  of  the  16  ds  17  Vie.j 
c  113  (Common  Law  Procedure  Act),  for  an  order  to  charge  the 
sum  of  £1500,  lodged  in  Court  under  the  circumstances  mentioned 
in  the  previous  case,  with  the  payment  of  a  judgment  obtained  by 
the  plaintiff  against  the  defendant  in  her  own  rights  It  was  sworn 
in  the  plaintiff's  affidavit,  that  the  defendant  had  a  beneficial  inter- 
est in  the  assets. 

MOHAHAH,  C.  J. 

We  cannot  make  this  order.     We  made  an  order  of  this  kind 

against  this  ladyf  where  the  judgment  had  been  obtained  against 

her  in  her  representative  capacity  as  executrix  of  her  mother.    Bat 

in  this  case  the  plaintiff's  affidavit  only  amounts  to  an  allegation 

that,  if  an  account  were  taken  in  equity,  the  defendant  would  be 

found  to  have  a  beneficial  interest  in  the  assets. 

No  rule, 
t  See  Ust  Case. 
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H.  T.  1854. 
Common  Phtu 


WHITE  V.  ADAIR. 

Jan,  17,  19. 

1U>B£BT  Shbklston  applied,  under  the  33rd  section  of  16  &  17  Vie.,  ^^J"^e 

<;•  113  (Common  Law  Procedure  Act),  for  an  order  to  substitute  of  aeirmg  the 
^  ^  wnt   of  8um- 

^eryice  of  the  writ  of  summons  and  plaint  in  an  ejectment  for  non-  mons    and 

plaint  in  eject- 

payment  of  rent,  upon  the  clerk  of  a  Poor-law  union,  in  such  ment    against 

the  guardians 

manner  as  the  Court  should  think  fit  of  a  Poor-law 

union,    under 
There  is  a  difficulty  in  this  case,  as  to  the  person  who  should  be  the  16  &  17 

served.  The  Poor-law  Act  merely  states  that  a  union  is  a  corpo-  ' 
ration  for  the  purpose  of  suing  and  being  sued,  but  does  not  mention 
who  is  the  person  to  be  served  with  the  writ  The  197th  section  ot 
the  Common  Law  Procedure  Act  provides  that  in  actions  of  eject- 
ment, '*  the  writ^shall  be  served  in  the  same  manner  as  an  ejectment 
"  has  heretofore  been  served,  or  in  such  manner  as  the  Court  or  a 
**  Judge  shall  order.**  Under  the  former  practice  it  was  necessary,  * 
in  cases  of  ejectment  against  a  corporation,  to  apply  to  the  Court 
for  an  order  to  substitute  service  upon  the  head-officer. 

MONAHAN,  C.  J. 

You  had  better  make  inquiries  in  the  office  as  to  the  practice  in 
such 


Shekkton  now  renewed  the  application.  The  former  practice  ^^n.  19. 
arose  under  the  8th  section  of  13  &  14  Vie^  c.  18  (Process  and 
Practice  Act),  which  directed  **  that  every  such  writ  of  sununons, 
**  issued  against  a  corporation  aggregate,  may  be  served  personally 
*'upon  the  Mayor  or  other  head-officer,  or  on  the  Town-clerk, 
"  Treasurer  or  Secretary  of  such  corporation."  .  In  the  correspond- 
ing section  33  (of  the  Common  Law  Procedure  Act),  the  word 
'*  clerk,"  is  omitted — [Monahan,  C.  J.  Surely,  they  have  a  ti^a- 
eurer.] — ^The  treasurer  is  usually  a  banking  company,  and  they  have 
no  secretary. 


110  COMMON  LAW  REPORTS. 

H.  T.  1854.       MoNAHAW,  C.J. 
Common  Pleas         __ 
v-^v  —  We  cannot  make  any  order.  It  is  quite  plain  that  if  the  common 

WHITE 

^  process  can  be  served  on  this  corporation  under  the  recent  Act,  so 

4DAIR.  can  the  process  in  ejectment.  If  you  serve  the  treasurer,  and  the 
clerk,  as  secretary,  and  publish  it  in  the  Gazette^  you  need  not  fear 
the  result  of  a  motion  here  to  set  aside  your  proceedings. 


KELLY  V.  BLAKE. 


Jan.  21. 


Wherea  jadg-  Walter  Bourke  moved  that  satisfaction  might  be  entered,  under 

ment  had  been 

paid  bj  the  re-  the  143rd  section  of  16  &  17  Fte.,  c.  113  (Common  Law  Procedure 

presentatiye  of 

the  oonudor  to  Act),  on  two  judgments  obtained  by  Mary  Kelly,  in  Easter  Term 

three    out    of 

four   trnstees    1799— one  for  £400  against  Isidore  Blake;  the  other  for  a  similar 

was  vested,  the  '^^^  against  Maurice  Blake.     Mary  Kelly,  the  conusee,  appointed 

resident  oii?of  ^^^^uior  Counoughton  her  executrix,  who  assigned  both  judgments 

Se  cS*S*^  ^  ^^^^  Walshe,  Nichoks  A.  Furlong,  Austin  Killeen  and  Michael 


fused  topermit  p^ge   on  certain  trusts, 
satisfaction  of        °  ' 


the  judgment        Valentine  Blake,  the  owner  of  the  estate,  subject  to  the  judg- 
to  be  entered  '  ^        j  ,  j     & 

under     the  ments,  subsequently  paid  the  amount  of  the  judgments  to  three  of 

143Td    section 

ofthel6&  17  the  trustees.     The  fourth,  Mr.  Page,  having  left  the  country,  the 

Vic.  113  (the  ,      ,    ,  ,  .,  ,  ^ 

Common  Law  trustees,   who  had  been  paid,   executed  a   warrant  of  attorney  to 

Act.)  satisfy  the  judgment;  and  Mr.  Blake's  affidavit  stated  that  he  could 

not  procure  the  execution  of  the  warrant  of  attorney,  in  consequence 

of  Mr.  Page  having  left  the  country. 


MONAHAN,  C.  J. 

We  cannot  grant  this  motion.  Your  object  will  be  obtained  by 
going  into  the  Court  of  Chancery,  and  getting  Mr.  Page  removed  as 
trustee,  and  having  a  new  trustee  appointed.  Payment  to  three  of 
four  trustees  would  not  be  sufficient.  The  object  of  appointing  four 
trustees  was  that  they  might  be  a  check  upon  each  other. 

No  rule. 


COMMON  LAW  REPORTS.  Ill 


H.  T.  1854, 

Common  Pleax 


LENEHAN  f>  FITTON. 

Jan.  21. 

CRxARDON  moved  that  further  proceedings  in  this  cause  should  To  an  action 

of  trespass  de 

be  stayed  until  the  plaintiff,  who  was  out  of  the  jurisdiction,  had  bonis  asporta^ 
^  ^  '  J  >  fw.thedefend- 

given  security  for  costs.  ant  pleaded 

the   general 
issue,  and  a 

CJuMerton^  for  the  plaintiff,  moved  a  cross  motion,  to  the  effect  ^^Tplaintiff 

that  judgment  should  be  marked  for  the  defendant  on  all  the  issues  ^joiy  to^ 

in  fact;  that  the  Taxing-officer  should  then  tax  the  costs  of  a  ^*mra^to°" 

demurrer  in  the  cause,  which  had  been  decided  in  favour  of  the  *t?  ^P^?^®'* 
'  obtained  jndg- 

plaintiff;  and  that  the  costs  of  the  demurrer  should  be  set  off  ™?nt.  No  trial 
'^  of  the   issues 

against  the  costs  of  the  issues  in  fact,  and  that  the  defendant  should  in  fact  haying 

taken  place, 
pay  to  the  plaintiff  the  balance,  if  any,  found  to  be  due  to  him ;  the  Conrt  re- 
fused an  appli- 
the  plaintiff  undertaking  to  pay  the  balance,  if  any,  found  to  be  due  cation  by  the 

plaintiff  that 
to  the  defendant.  the  costs  of  the 

This  was  an  action  of  trespass  for  the  seizure  of  the  plaintiff's  shoidd  be 

goods.     The  declaration  contained  two  counts.      The  defendant  ^again^  £e 

pleaded,  first,  the  general  issue;  secondly,,  a  special  plea  of  justifi-  ^J^^j^  f^^ 

cation,  under  a  civil-bill  decree.     On  the  former  plea  the  plaintiff  heundertaking 

*^  '^  to  permit 

joined  issue,  and  to  the  latter  replied  specially ;  to  the  replication  judgment  to 

'^  be  entered  on 

to  the  second  plea  the  defendant  demurred,  and  on  the  argument  the  latter  for 

the  defendant. 
of  the  demurrer  judgment  was  given  for  the  plaintiff.      No  trial 

had  taken  place  on  the  issues  in  fact. 

Chatiertony  for  the  plaintiff. 

The  object  of  the  defendant  is  to  obtain  a  siet  processus,  which 
would  have  the  effect  of  depriving  the  plaintiff  of  the  costs  of  the 
demurrer,  to  which  he  is  entitled  in   any  event. 

CyjReardoH. 

If  the  plaintiff  chooses  to  discontinue,  we  could  not  be  forced 
to  enter  up  judgment  on  the  record.     The   defendant  has  made 
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LSNEHAN 
FITTOW. 


H.  T.  1864.  an  affidavit  of  merite.  The  40th  section  of  14  &  16  Vic^  c  67, 
^!^I^%J"  shows  that  if  the  plaintiff  went  to  trial  he  could  not  recover 
any  costs  unless  the  Judge  certified. — [Bali«,  J.  Does  that  applj 
to  the  costs  of  a  demurrer  ?]  In  Abley  v.  Dale  (a),  which  was 
decided  on  the  analogous  section  of  the  English  Act  (9  &  10  Vie^ 
c.  96,  sec.  129),  it  was  held  that  where,  in  tort,  there  was  an  issue 
of  law  and  an  issue  of  &ct,  and  both  were  determined  ia  favour  of 
the  plaintiff,  but  the  damages  recovered  were  less  than  £5,*;  the 
plaintiff  was  not  entitled  to  any  costs. — [Mowahan,  G.  J.  That 
case  seems  to  be  an  authority  on  the  ppint]. 


MOKAHAN,  C.  J. 

The  proceedings  in  this  case  must  be  stayed  until  the  plaintiir 
shall  have  given  security  for  costs.  Suppose  the  plaintiff  were  now 
to  go  trial,  and  recover  less  than  £6 ;  in  that  case,  if  the  Judge 
should  refuse  to  certify,  the  plaintiff  would  get  no  costs  at  aU ; 
therefore  there  is  no  reason  why  we  should  give  them  to  hioi  here. 

(a)  11  C.  B.  889. 


BARRON 


THE  WEST  OF  ENGLAND  INSURANCE  COMPANY- 


Jon.  28. 


In  an  wstion^  Habbis  applied  for  leave  to  have  a  special  jury  struck  according 

insunnoeomn.  ^  the  former  practice,  under  3  &  4   IF.  4,  c.  91- 

menoed  before 

the  16  &   17       This  was  an  action   to  recover  the  amount  of    a   policy  of 

Vie.,  c.   113  ^      '' 

(The  Common  insurance  on  the  life  of  Lady  Anne  Winston  Barron,  the  wife  of 

Law   Prooo- 

dnre  Act),  the  the  plaintiff.     The  policy  was  effected  on  the  27th  of  November 

venue   being 

laidinacoonty  I860,  and  Lady  Barron  djed  on  the  22nd    of  December  1862. 

of  a  citv    the   __ 

Conit  i4nnit.  The  action  was  resisted,  on  the  grounds  that  Lady  Barron  was,  at 

jury  \o"^be^    ^^^  ^^^^  ^^  making  the  policy,  affected  with  a  disease  calculated 
struck,  accord- 
ing to  the  practice  existing  before  that  Act,   on  an  affidavit  showing  that  the 
pontiff  was  possessed  of  comsiderablt  influence  in  the  place  where  the  venue  was 
laid,  and  that  several  of  his  reUtives  would  be  on  the  panel. 
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to    shorten  life.      The  venue  was  laid  in   the  county  of  the  city  H.  T.  1854. 
of  Waterford,   and  the  defendants'  affidavit  aUeged  that  Sir  H.  ^^^^j^ 
Winston  Barron,  the  plaintiff's  father,  was  possessed  oi  great  influ-      b^reon 
ence  in  the  city  of  Waterford,  and*  that  several  of  his  relatives      west  of 

J    r  •       J  ♦l.^    «-.«-.!    '  ENGLAND  ' 

and  friends  were  on  the  panel.  ,«„,^.„««  i 

INSURANCE 

Under  the    former  practice,    forty-eight  special  jurors  would     comfant.  | 

have  been  drawn  in  the  first  instance,  and  twelve  would  have 

been  afterwards  struck  out  by  the  parties  on  either  side,  and  the  I 

lemaining  twenty-four  would  have  been  summoned  to  try  the  case. 
But  by  the  new  practice,  under  the  112th  section  of  the  Common 
Law  Procedure  Act  (16  <&  17  Ftc,  c.  113),  only  forty-eight  special 
jurors  are  to  be  drawn  for  each  Assizes,  and  they  are  all  to  be 
summoned  to  try  every  special  jury  case  at  that  Assizes.  The 
twelve  jurors  to  try  the  case  would  be  selected  by  ballot  at  the 
trials  BO  that  it  would  not  be  competent  for  the  defendant  to  object 
to  any  person  on  the  jury  list 

MOHABAN,  C.  J. 
Without  laying  down  any  general  rule  as  to  the  cases  in  which 
we  should  permit  a  special  jury  to  be  struck  according  to  the 
old  practice,  it  occurs  to  me  that  the  venue  being  in  a  limited 
jurisdiction,  and  this  being  a  case  in  which  we  would  probably 
haye  allowed  the  venue  to  be  changed  to  an  adjoining  county,  on 
very  slight  grounds,  it  is  a  case  in  which  we  ought  to  permit  a 
special  jury  to  be  struck  according  to  the  old  practice. 

ToBiiEns,  J.,  Bali.,  J«,  and  Jackson,  J.,  concurred. 

The  following  order  was  made : — 

It  is  orderefl  by  the  Court  that  in  order  to  try  the  issue 
between  the  parties  in  this  cause,  a  special  jury  of  the 
county  of  the  city  of  Waterford  be  struck  by  the  Master 
of  this  Court,  according  to  the  practice  which  existed  pre- 
viously to  the  1st  of  January,  instant,  and  pursuant  to 
the  statutes  in  that  case  made  and  provided. 

VOL.  3.  15  L 
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H.  T.  1854. 
Common  Pleat 


COLHOUN  V.  SEMPLfi,  sen.  and  SEMPLE,  jnn. 


Jan.  24. 


The  Court  win  w.  R.  MiLLSB,  on  behalf  of  the  executors  of  the  plaintiff,  appliei 
not,  at  the  in-  r  $    nr  ^ 

stance  of  the  under  the  149th  section  of  the  16  ds  17  Fic,  c.  113  (CommoQ  Law 

ezecntor    of 

the  coniuee  of  Procedure  Act),  for  liberty  to  enter  a  suggestion  on  the  record  to 

permit  a  sag-  revive  a  judgment  obtained  bj  the  plaintiff  against  the  defendaote 

SJ^forthS  in  Trinity  Term  1852. 

S^glt? pari       '^**®  ^*^**'  *®  *^®y  appeared  in  the  affidavit  on  which  the  motion 

]?&  IT^F^^  ^^  grounded,  were  as  follows : — The  judgment  had  been  marked  in 

0.  113  (Com.  i^Q  action  of  debt  on  a  money  bond  passed  by  the  defendants  to  the 

monLawPro-  j  r  ^ 

oedure  Act),  plaintiff  for  a  penal  sum  of  £198.     The  defendants  soon  after  ptH 

except   in  a 

plain    case,  the  costs  of  the  action  and  the  interest  on  the  original  debt,  bot 

Therefore 

where  the  affi.  made  default  in  the  payment  of  the  judgment ;   and  the  plaintif 

da?it    of  the 

party  seeking  accordingly  issued  execution  on  the  24th  of  November  1862. 

dos^  a'num.       ^^^  Sheriff  seized  the  defendants'  goods  under  a  Jlerifaeiat; 

ri^^aS!!^  ^^^  before' the  sale  had  taken  place,  the  plaintiff  died,  haviug,bj 

firom    wlu^     ^jjj^  appointed  James  Irwin  and  Thomas  Finnucane  his  executors. 

of  the   jndg.  Xhe  execution  was  then  withdrawn,  the  defendants  havinir  paid  a 
ment     was  °  '^ 

sought  to  he  sum  of  £50,  leaving  £50  still  due  on  foot  of  the  judirment 
deduced,     the  •»     o 

Court  refused       The  plaintiff  died  on  the  1st  of  January  1853;  probate  of  his 
to    permit    a 

suggestion   to  will  was  granted  to  his  executors  on  the  1st  of  October  1853.    One 
•he  gntgrgd* 

of  the  defendants,  Semple,  sen.,  died  since  that  period,  leaving  the 

other  defendant  surviving,  by  whom  there  is  still  due  on  foot  of  the 

judgment  a  sum  of  £50,  and  £2  for  one  year's  interest. 


Baix,  J. 

The  suggestion  contemplated,  according  to  the  words  of  the 
149th  section,  is  a  suggestion  ''to  the  effect  that  it  mamifetdjf 
''  (y^pears  to  the  Court  that  such  party  is  entitled  to  have  execatioD 
"  of  the  judgment  for  the  said  sum."  The  affidavit  here  sUtes  a 
number  of  facts  which  might  be  disputed  on  the  opposite  side ;  » 
that  this  case  can  hardly  come  under  the  .words  "  manifestlj 
Appears." 


PH. 
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MONAHAN,  C.  J. 

We  cannot  make  this  order.  It  waa  stated  here  lately  that  the 
Court  of  Exchequer  had  decided  that  where  there  was  a  devolution 
of  interest,  th^  would  not  make  such  an  order,  which  would  have 
the  effect  of  depriving  the  opposite  pnrtj  of  the  power  of  pleading. 
This  is  not  a  case  in  which  it  **  manifestly  appears  to  the  Court " 
that  the  party  is  entitled  to  execution.  The  proper  course  will  be 
to  sue  out  a  writ  of  revivor. 

No  rule. 


H.  T.  1854. 
Common  fleas 


Assignees  of  CLENDENNING  v.  BROWNE. 


Jan,  31. 


CDohubll  moved  that  the  defendant  should  be  discharged  from  A  magistrate, 

attending 

the  custody  of  the  Sheriff,  upon  an  affidavit,^  stating  that  the  defend-  Pettj  Sessions 

in     the     dis- 

ant  was  a  Justice  of  the  Peace  for  the  county  Mayo ;  and  that  while  chaige  of  his 

attending  the  Castlebar  Petty  Sessions,  in  the  discharge  of  his  duty  leged    from 
as  such  Justice  of  the  Peace,  he  had  been  arrested. 

A  magistrate  at  Petty  Sessions  is  privileged  from  arrest.  The 
14  &  15  Ftr.,  c.  93,  makes  Petty  Sessions  a  most  important  Court, 
and  declares  it  to  be  open  and  public. 


J.  Z>.  Fitzgerald,  for  the  plaintiff  in  the  execution. 

The  defendant  was  not  privileged,  under  the  circumstances.  No 
particular  Justices  are  assigned  to  attend  Petty  Sessions  in  any  par- 
ticular district.  It  was  a  voluntary  attendance  on  his  part.  This  * 
pernicious  privilege  ought  not  to  be  extended  without  precedent  or 
aathority.  The  only  reported  case  is  Alexander  v.  Folville{a)\ 
bot  in  that  case  the  magistrate  was  returning  from  Quarter  Sessions, 

at  which  Court  he  was  bound  to  attend.   Molloy  v. (b)  was 

the  case  of  an  Assistant-Barrister  at  Quarter  Sessions.    In  the  note 

(a)  Sm.  &  Bat.  202.  (i)  10  Ir.  Law  Rep.  14. 


] 
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H.  T.  1854.  to  Alexander  y.  Folville.  the  following  passage  from  Com.  Dig^ 
Cowmgm  PleoM 
v-Zn '     tit  Priviiege^  A^  1,  is  giisen :— ""  If  a  "*  Justice  of  the  Peace,  Gkik 

CLBNDSM-  * 

NINO         of  theJPeace  or  other  officer,  be  arrested  veniendo  to  Sessioiis,  he  is 
BRowiTB.      privileged."    He  referred  to7&8Cr.4;  14&15  Vte.^  c.  93 ;  5  &  6 
Vie,y  c.  95. 


Jackson,  J. 

It  is  a  mistake  to  suppose  that  his  attendance  at  Petty  Sessions 
is  a  voluntary  act  on  the  part  of  the  magistrate.  It  is  his  duty  to 
attend.  It  has  been  established,  time  immemorial,  that  a  Barrister 
in  the  discharge  of  his  duty  is  privileged  from  arrest;  but  it  has 
been  decided  in  \Newton  v.  Constable  (a),  that  that  privilege  does 
not  extend  to  Petty  Sessions. 

MONAHAN,  C.  J. 

This  gentleman  having  been  arrested  while  acting  in  the  dis- 
charge of  his  duty  as  a  magistrate,  at  Petty  Sessions,  we  think  he 
was  then  privileged  from  arrest  Accordingly,  we  shall  make  an 
order  for  his  discharge. 

CDonnell  applied  for  costs. 

MONAHAH,  C.  J. 

If  you  could  show  that  the  plaintiff  in  the  execution  made  the 
Sheriff  arrest  the  defendant  at  the  time  of  the  arrest,  you  might  be 
entitled  to  costs,  or  if  your  application  was  against  the  Sheriff;  but 
we  cannot  grant  costs  in  the  present  case,  for  the  plaintiff  waa  quite 
entitled  to  give  the  writ  to  the  Sheriff  to  execute. 


(a)  IG.&D.  409. 
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H.  T.  1854. 

Common  Pieas 


LARGAN  V.  LARGAN. 

Jen.  30. 

M'Mahom  applied  for  liberty  to  file  an  affidavit  of  the  service  of  In  an  ejeci. 

ment  on  the 
a  writ  of  saminons  and  plaint^  in  an  ejectment  on  the  title,  directed  title,  brought 

bj  the  direc- 
by  the  Court  of  Chancery,  varying  from  the  185th  General  Order,  tioo   of   the 

by  omitting  the  words  **  who  is  in  possession  of  the  lands  sought  eeiy,  to  tiy  the 

to  be  recovered,  or  any  part  thereof,"  or  by  inserting,  after  the  J^^  '^the    * 

above  mentioned  words,  the  words,  ''except  the  tenants  in  occu-  ^^L  ^^^^ 

'*  pation  of  the  said  lands  and  premises,  whose  title  is  not  sought  '^^^^^  ^  ^K 

**to  be  disturbed  in  the   present  action.**  semce,   omit- 

ting  the  words. 
This  was  an  action  of  ejectnient  on  the  title,  bronght  by  an  order  "  who    u    in 

possession     of 

of  the  Court  of  Chancer^,  in  order  to  try  the  validity  of  a  certain  the     lands 

deed,   and  by  the   said  order- the  Lord  Chancellor  directed  that  recovered,    or 

the  plaintiff's  title  as  assignee  should  not  be  disputed,  and  that  all  of f'^hon^ 

temporary  bars  should  be  waived.  S^ated^thtru 

The  185th  General  Order  requires  that  «*in  every  affidavit  of  ^nded*^  to  ^°" 

^*  service  of  a  writ  of  summons  and  plaint  in  ejectment  on  the  title,  <^^r^.   ^^^ 

occupying 

*^  it  shall  be  stated  that  the  deponent  knows  not  of  any  person  other  tenants, 
''than  those  who  have  been. served,  who  is  in  possession  of  the 
'<<  lands  sought  to  be  recovered,  or  any  part  thereof,"  &o.    Here  it 
is  not  sought  to  disturb  the  possession  of  the  occupying  tenant 


MONAHAN,  C.  J. 

There  was  no  necessity  for  this  motion.  If  the  summons  and 
plaint  in  this  case  be  filed  without  any  affidavit  of  service,  or  with  an 
informal  one,  and  the  defendant  forthwith  takes  defenoe,  then  there 
is  no  difficulty  in  the  matter ;  if  he  does  not  forthwith  take  defence, 
an  application  to  attach  him  can  be  made  in  the  Court  of  Chancery. 
We  can  make  no  rule. 

No  rule. 


H.  T.  1854. 
In  Chamber, 
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defendant. 


FREWEN  V.  THE  INCORPORATED  SOCIETY.^ 
Feb.  9.  ^^^  Chancer.) 

An  inspection  J.  D.  FiTzoBBALD  (with  whom  was  L.  HaU)  moved  for  an  order 

of  a  document 

will  not  be       under  the  14  &  15  Vie.^  c.  93,  8.  6,  to  inspect  the  deed  of  grant 

pii^ntiff;onthe  under  which  defendants  held  certain  lands,  for  which  an  ejeoiment 
SSai^V^.  was  brought  by  the  plaintiff.  Plaintiff's  affidavit  stated  that  search 
S^wrowTof  ^*^  ^^^^  ™*^®  among  the  papers  of  the  grantor,  and  that  no  conn- 
Ms  case,  when  terpart  of  the  deed  could  be  found ;  and  that  it  contained  a  dauae 
the  existence  '^ 

of  such  clause  'which  would  defeat  the  grant  in  certain  events,  which  had  happened, 
is  directlj  de- 
nied by  the  He  cited  Wigram  an  Discovery^  p.  211 ;    ffwU  v.  BlewtU  (a) ; 

Gordon  v.  Murphy  {Jti), 

Otway^  contra 

This  ejectment  is  brought  on  the  supposition  of  the  existence  of  a 
clause  in  the  deed  defeating  the  grant.  The  defendants,  in  their 
affidavit,  deny  that  there  is  any  such  clause  in  the  deed.  Such 
denial  was  held  a  sufficient  reason  against  a  similar  order  sought, 
in  The  Aiiomey-Oeneral  v.  The  Corporation  of.  London  (c). 

HaU^  in  reply,  cited  Beasley  v.  Tyrrell  (d). 

Cbamptoh,  J. 

The  distinction  taken  by  Mr.  Otway  is  well  founded.  You  allege 
the  existence  of  a  clause  in  a  deed,  which  the  opposite  party  denies 
on  oath.  This  brings  the  case  within  the  authority  cited.  If  yoa 
wanted  to  use  the  deed  for  the  purpose  of  enforcing  the  payment  of 
rent  under  it,  it  would  be  a  different  case ;  but  you  seek  to  use  it  to 
defeat  the  deed  itself,  on  the  allegation  of  its  containing  a  clause,  the 
existence  of  which  is  negatived  by  the  affidavit  of  the  holders  of  it. 

Motion  refused,  with  costs. 

(a)  7  Exch.  Rep.  266.  (6)  5  Ir.  Jnr.  231. 

(c)  2  HaU  &  Tw.  1.  (</)  1  Jr.  Com.  Law  Bep.  365. 

*  Coram  Cbampton,  J, 
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H.  T.  1854. 
In  Chamber. 


O'BEIRNE  V.  DOWELL. 

Feb.  16. 

S.  Fbbguson,  for  the  executrix  of  the  plaintiff,  moved  for  an  order  Where  it  be- 
comes neces- 

to  revive  two  judgments  bv  suggestion,  under  the  149th  section  of  muj  ^  ts^oy^ 

to  revive  a 

the  Common  Law  Procedure  Act,  the  conusee  having  died.  jadgment 

witUn  six 
The  executrix  of  the  conusee  had  obtained  a  charging  order  to  yearvbj reason 

of  ft  change  of 

charge  certain  funds  of  the  defendant ;  but  in  consequence  of  her  parties,  &c,  an 

not  being  a  party  to  the  record,  it  was  found  that  the  order  could  ^^^  be  grant- 
not  be  acted  on.  The  present  motion  therefore  became  necessary.  ^^^^f^^^J 
Counsel  pressed  for  an  absolute  order  in  the  first  instance.  ^^^  *^  ""^ 

Moore,  J. 

The  reasonable  construction  of  the  149th  section  of  the  Act  is, 
that  the  change  of  parties  therein  mentioned  means  a  change  within 
the  six  years  mentioned  in  the  148th  section.  I  shall  therefore  give 
yon  an  absolute  order  as  to  the  judgment  obtained  in  18499  ^^^  ^ 
conditional  one  as  to  that  more  than  six  years  old. 


ANONYMOUS. 

Feb,  16. 
CoNCASNON  moved  that  a  formal  error,  in  the  postea  in  this  case,  A  motion  to 
and  which  was  transcribed  with  the  judgment  and  transcript,  should  must  be  made 

be  amended  '  totheJudgeby 

De  amenaea.  ^j,Qn^  ^h^  ^^ 

The  case  had  gone  to  the  Court  of  Error.  ^  ^en^"^' 

the  judgment 
in   accordance 

P.   Biake.  contra,  objected,  that  the  Judge  who  tried  the  case  therewith,  to 

the  Court  of 
could  alone  amend  the  postea.  which  it  is  a 

judgment,  and 

to  amend  the 

transcript,  where  it  is  before  a  Court  of  Error,  to  the  Court  of  Error. 
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H.  T.  1654.        Moore,  J 
In  Chamber. 


ANONYMOUS. 


Unless  Mr.  Blake  consents,  jou  must  go  to  the  Judge  who  tried 
the  case  to  amend  thepostea;  then  to  the  Coart,  to  amend  the  judg- 
ment, and  finally  to  the  Court  of  £rror,  to  amend  the  transcript. 

Blake  refusing  to  consent  to  the  amendment,  the  motion  was 
refused,  with  costs. 


RAINSFORD  r.  EAGER. 

E.T.  1853.  ,^    ^ 

^pnne.  18.  {Exchequer.) 

Where  an  Debt,  for  £58,  money  lent,  &c.,  and  on  an  account  stated — ^Plea, 

a&Teemeiit  has 

been  acted  on,  the  general  issue. 

ties  to  it^^'       O"  the  trial,   before   FtooT,   C.  B.,  at  the  Sittings  after  last 

to^'ihek^origi-  Michaelmas  Term,  the  plaintiff,  who  was  examined,  proved  a  series 

Sone^'^^d'  ^^  payments  by  him  to  the  defendant,  of  £1  a-week,  which  he  alleged 

under  it  by  one  ^^x^  loans,  and  produced  I  0  Us  of  the  defendant  in  acknowledg- 

other   cannot  ment  of  them.     The  action  was  brought  to  recover  these  sums.    For 

berecovexedin 

an  action  of  the  defendant  it  was  proved  that  he  had  been  in  possession  of  a  farm 

debt  for  money 

lent  and  on  the  called  Clownings;  and  a  receiver  having  been  appointed  over  his 

account  stated, 

although  the  interest,  and  the  farm  being  about  to  be  let  under  the  Courts  the 

taken  I  O  Us  plaintiff  had  agreed  to  give  him  £300,  and  £15  per  annum  for 

so^adYuice^to  whatever  interest  he  had  in  the  land ;  he,  the  defendant,  refraining 

Mid  ^t.  too*  ^^^"^  competing  for  the  tenancy  in  the  Master's  office,  and  giving  bis 

althongh  the  countenance  to  the  plaintiff  as  his  successor.  A  document  was  also 

agreement  may  ^ 

not  have  been  giyen  in  evidence,  dated  December  9th,  1845,  signed  by  the  defend- 

fidly  carried  ^  '  •/    >  »     ©  ^ 

oat,  and  maj  ant,  but  not  by  the  plaintiff,  which  purported  to  be  an  agreement  for 
not  be  such  a 

one  as  would  an  assignment  of  the  farm  of  Clownings  from  the  defendant  to  the 
be  directly  en- 
forcible  bj  plaintiff,  and  in  which  the  figures  £18  were  altered  to  £15,  in  the 

the  Statute  of  handwriting  of  the  plaintiff.     The  plaintiff  alleged  that  this  agree- 

consideration  ™ci>t  was  abandoned,  and  not  carried  out  by  what  occurred  in  the 

TO  ^enis  «!  ^^aster's  office.     Another  witness  for  the  defence  proved  that  the 

ammable.  plaintiff  had  admitted  to  him  that  he  had  been  advancing  money  on 
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aocoant  of  these  lands;  and  it  was  also  proved  that  he  had  got  and  £•  T.  1863. 
retained  an  abatement  in  the  rent,  from  the  head  landlord,  of  £16. 

Plaintiff's  Counsel,  on  this  state  of  facts,  called  on  the  learned 
Judge  to  direct  a  verdict  for  the  plaintiff.  This  his  Lordship 
declined  to  do ;  but  told  the  jury  that  there  was  no  binding  contract 
under  the  Statute  of  Frauds,  but  that  if  there  was  an  agreement  in 
fact  between  the  parties  for  the  sale  of  the  lands  of  Clowning, 
independent  of  the  document  produced,  and  if  that  agreement  was 
acted  on  by  both  parties,  and  not  rescinded,  and  if  the  money  sued 
for  was  paid  in  pursuance  of  that  agreement,  the  plaintiff  was  not 
entitled  to  recover  it  back,  and  they  shoald  find  for  the  defendant. 
Plaintiff's  Counsel  objected  to  his  Lordship's  charge,  and  asked  him 
to  direct  a  verdict  for  the  plaintiff,  on  the  grounds  that  there  was 
no  evidence  ef  a  contract,  nor  that  the  plaintiff  acted  on  it.  His 
Lordship  refused  to  do  so,  but  reserved  leave  to  move  for  a  new 
trial,  or  that  the  verdict,  if  found  for  the  defendant,  should  be  turned 
into  a  verdict  for  the  plaintiff.     The  jury  found  for  the  defendant. 

A  conditional  order  was  this  Term  obtained,  in  pursuwice  of  the 
leave  reserved,  that  the  verdict  should  be  turned  into  one  for  the 
plaintiff,  or  for  a  new  trial,  on  the  grounds  that  the  verdict  was 
agaioat  evidence,  and  for  misdirection. 

Baii  (with  him  JElrington)  showed  cause. 

The  jury  have  found  that  the  sums  of  money  for  which  the 
I O  Us  were  given^  were  not  loans,  but  advanced  upon  a  contract 
for  the  purchase  of  lands.  The  plaintiff 's,  case  is,  that  this  contract, 
not  being  signed  by  him,  does  not  bind  him,  and  is  not  enforcible 
at  law,  and  that  he  has  received  no  consideration.  The  acts  done 
were,  first,  the  payment  by  the  plaintiff;  second,  the  proceedings  in 
the  Master's  ofiice,  in  which  the  plaintiff  was  supported  by  the 
defendant ;  third,  the  appropriation  by  the  plaintiff  of  the  abate- 
ment of  £16,  to  which,  unless  on  the  supposition  of  the  existence 
of  the  contract)  he  was  not  entitled ;  fourth,  the  representations 
of  the  plaintiff  himself.  These  were  all  matters  for  the  jury,  and 
found  by  them  in  favour  of  the  plaintiff.  The  Statute  of  Frauds  has 
no  bearing  on  the  case.  It  does  not  invalidate  a  contract  acted  on, 
•       VOL.  3.  ^^  ^' 
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E.  T.  1853.  bat  merely  prevents  an  action  being  brought  to  enforce  one,  unlen 
> J!—^     evidenced  in  writing,  as  required  by  it :  Laythorp  y.  Bryant  (a). 

R  A  INSFORO 

^  But  here  the  contract  has  been  acted  on  by  both  parties*    The 

EAGER.      situation  of  both  has  been  changed,  and  the  money  paid  cannot  be 
recovered  back :  Cocking  v.  Ward  (b), 

Richard  Armstrong  (with  Macdonogh\  contra. 

We  rely  on  a  total  failure  of  consideration  and  the  absence  of 
any  evidence  of  it.  The  plaintiff  did  not  get.  possession  of  the  lands 
by  virtue  of  the  agreement,  but  in  the  ordinary  way  in  the  Master^s 
office. — [Greene,  B.  It  would  appear  that  part  of  the  consideration 
for  the  agreement,  and  an  acting  on  it,  was  the  co-operation  of  the 
defendant  in  the  Master's  office.] — We  have  got  nothing  of  what 
we  contracted  for  from  the  plaintiff. — [Greene,  B.  You  must 
show  that  you  cannot  obtain  the  performance  of  the  contract  either 
at  law  or  in  equity,  before  you  <can  get  back  your  money.] 

Macdonoghy  for  the  plaintiff. 
^pn718.  The  10 Us  are  absolute  and  unconditional,  from  1849  to  1852. 

The  action  is  for  money  lent,  and  on  an  account  stated,  and  our  case 
was  thus  conclusive :  Curtis  v.  Richards  (c) ;  Douglas  v.  Holme  (d). 
To  this  the  answer  of  the  defendant  is,  the  money  was  paid  on  a 
contract  concerning  lands;  but  there  was  no  contract  for  the  sale 
of  lands  enforcible  against  the  plaintiff,  therefore  the  money  may 
be  recovered  back  for  want  of  consideration.  The  contract,  what- 
ever it  was,  being  reduced  to  writing,  can  be  proved  only  by  the 
writing:  Goss  v.  Lord  Nugent  (e);  but  that  is  inadmissible  in 
evidence  for  want  of  a  stamp,  and  cannot  be  helped  out  by  parol. 
There  is  therefore  no  evidence  whether  the  contract  was  for  £18 
or  £15.  The  defendant  insists  on  retaining  money  by  virtue 
of  a  contract  impossible  to  be  enforced:  Parteriche  v.  Powlea{f). 
The  evidence  of  the  contract  was  not  admissible,  and  even  when 
admitted,   had   no  effect,  as  there  was  no  evidence  at  all  of  a 

(a)  2  Bing.  N.  C.  744.  (6)  1  C.  B.  85a 

(c)  1  M.  &  G.  46.  (rf)  12  Ad.  &  El.  641. 

(«)  5  B.  ft  Ad.  64.  (/)  2  Atk.  888. 
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concluded  agreement.    In    Cocking  y.    Ward^   every  part  of  the  E.  T.  1853. 

consideration  which  one  party  undertook  to  give  to  the  other  had     < , — J 

been  given.     Here  the  plaintiff  derived  no  benefit :  Seadding  v. 

Ellis  (a) ;  Brooke  v.  BookeU  (b) ;  Earl  of  FalmotUh  v {e),       e aqeb. 

Elringion,  in  reply. 

It  was  proved,  and  the  jury  have  found,  that  there  was  a  con- 
cluded agreement,  and  that  it  was  not  rescinded.  To  support  an 
action  of  this  nature,  one  of  three  elements  must  be  found ;  first, 
an  impossibility  to  perform  the  contract,  or  secondly,  illegality  of 
the  contract,  or  thirdly,  a  refusal  by  the  defendant  to  perform  his 
part ;  and  there  is  no  case  where  even  a  refusal  by  the  plaintiff 
to  perform  his  part  of  an  agreement  has  been  held  as  sufficient  . 
ground  to  enable  him  to  bring  the  action.  Our  propositions  are 
two — first,  we  have  an  agreement  valid  in  law,  though  possibly  not 
enforcible  by  action  ;  secondly,  the  position  of  the  parties  has 
been  changed  in  consequence  of  that  agreement.    The  agreement  ^ 

clearly  is  not  affected  by  the  Statute  of  Frauds,  but  only  the 
evidence  of  it,  and  we  are  not  now  seeking  to  enforce  it.  The 
use  we  make  of  Cocking  v.  Ward  is  to  establish  that  if  the  original 
consideration  be  not  void,  but  only  unenfbrcible,  and  after  the 
performance  of  your  part  of  the  contract,  you  have  the  aid  of  a 
promise  from  the  other  party,  you  caa  recover  upon  that;  and 
Cocking  v.  Ward  also  establishes  that  parol  evidence  may  be 
given  of  that  promise.  The  admission  of  Rainsford,  that  the  money 
was  paid  upon  the  contract,  is  as  strong  as  any  thing  in  Cocking  v. 
Wardy  and  enables  the  defendant  to  retain  the  money  paid  volun- 
tu-ily  by  the  plaintiff,  and  by  his  own  admission  paid  on  an 
agreement  which  was  valid  in  law.  The  further  transactions 
which  took  place  in  consequence  of  the  agreement,  and  which 
would  not  have  taken  place  without  it,  have  materially  changed 
the  position  of  the  parties,  and  supply  a  further  consideration  from 
the  defendant. 

(a)  9  Q.  B.  866.  (6)  9  Q.  B.  847. 

(c)  I  C.  &  M.  100. 
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E.  T:  1853,       Root,  C.  B, 
« — v^ — '         We  have  come  to  the  condition  that,  when  such  an  agreement 
^^  as  the  present  has  been  acted  on  by  the  parties,  and  thej  cannot  be 

SA.OSB.      restored  to  the  status  in  quo,  money  paid  in  consequence  of  it 
cannot  be  recovered  in  this  form  of  action.   The  plaintiff  contended 
that  he  was  entitled  to  recover  on  the  account  stated  ;  and  that  on 
the  mere  production  of  the  I  O  Us,  no  proof  could  be  given  by  the 
defendant  to  contradict  them.     We  think  this  argument  cannot 
prevail,  and  that  the  defendant  is  entitled  to  hold  his  verdict.    On 
this  part  of  the  argument,  the  first  question  which  arises  is,  whether 
the  consideration  for  the  account  stated  is  e^Laminable  on  the  evi- 
dence before  the  jury,  and  the  manner  in  which  the  parties  presented 
the  case  at  the  trial  ?   We  have  lately  had  to  consider,  in  Cramptan 
V.  Morris  (not  yet  reported),  the  nature  of  the  demand  on  the 
account  stated,  and  to  what  extent  the  consideration  £6r  it  is  exa- 
minable on  the  trial.     We  rest  on  the  opinion  there  expressed,  viz., 
that  it  is  essential,  to  support  it,  that  there  should  have  been  a  pre- 
vious debt  ^  dealing  on  which  a  liability  existed.    One  of  the  latest 
cases  on  the  subject  is  Peteh  v.  Lyon  (a),  in  which  it  was  held  that 
an  acknowledgment  by  a  widow  of  a  debt,  as  due  from  herself^  bnt 
which  was  the  debt  of  her  deceased  husbatid  to  the  deceased  husband 
of  the  plaintiff,  and  a  promise  to  pay  interest  on  it,  would  not  support 
a  count  on  afi  account  stated.    Lord  Denman  there  aays : — "  But  as 
"  the  witness,  who  drew  up  that  memorandum,  distinctly  proved  on 
*'  his  cross-examination  that  the  debt  was  not  due  from  the  defendant 
"  herself  in  her  own  right,  nor  to  the  female  plaintiff  in  her  own 
<'  right,  but  was  a  debt  from  the  deceased  husband  of  the  one  to  the 
''  former  husband  of  the  other,  the  plaintiff  failed  in  showing  that 
'<  the  defendant  was  indebted  to  the  plaintiff  on  an  account  stated." 
Thomas  v.  Hawhes  [^per  Alderson,  B.]  (6),  and  French  v.  French  (c), 
are  to  the  same  effect.     None  of  these  cases  present  facts  exactly 
analogous  to  the  present ;   but  they  establish  that  you  can  inquire 
whether,   at  the   time  of  the  account  stated,  the  defendant  was 
indebted — that  an  I  0  U  is  examinable  to  ascertain  the  considera- 

(a)  9  Q.  B.  147.  (6)  8  M.  &  W.  140. 

(c)  2  M.  &  G.  144. 
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tion  for  which  it  was  given ;  and  if  the  existence  of  a  debt  be  E.  T.  1863. 

negatiyed,  the  defendant  can  relj  on  that.  , 

The  evidence  to  establish  the  dealings  about  these  I  O  Us  was  ^^ 

partly  that  of  the  plainti£^  and  parUy  that  of  the  defendant  The  eagu. 
plaintiff  proved  the  treaty,  which  he  denied  to  have  been  completed, 
and  the  defendant  proved  a  positive  agreement,  not  binding  by  the 
Statute  of  Frauds,  but  which,  but  for  the  statute,  would  have  been 
binding.  The  jury  found  the  existence  of  the  complete  agreement, 
and  that  it  was  not  rescinded. 

The  plaintiff  was  crossHixauuned  as  to  what  the  money  for  which 
he  got  the  I  O  Us  was  paid  for ;  his  answer  was,  that  he  gave  the 
money  as  an  accommodation  and  an  act  of  kindness-— not  denying, 
however,  that  it  was  given  in  reference  to  the  agreement — ^but 
asserting  that  the  spring  and  motive  of  his  act  was  kindness.  The 
de&ndant  and  another  witness  proved  that  the  money  was  paid  in 
pursuance  of  the  contract,  and  that  it  was  so  stated  by  the  plaintiff. 
Assuming  that  the  evidence  was  properly  referred  to  the  jury,  with 
a  view  to  aacertain  the  truth  upon  these  conflicting  statements,  the 
result  of  their  verdict  was  dear.  It  negatived  the  admission  of  a 
debt,  established  that  there  was  no  loan — no  admission  of  a  loan-^ 
and  that  the  money  was  received  by  the  defendant  in  reference  to 
what  was  then  considered  a  complete  contract  between  the  parties. 
It  established  that  the  I  0  Us  were  mere  voachers  for  the  payment 
of  money,  as  they  very  often  are. 

The  plaintiff  then  contended  that  he  was  entitled  to  succeed,  on 
the  question  of  consideration ;  that  that  had  failed  on  the  part  of 
the  defendant,  and' this  was  the  only  ground  open  to  him  on  the 
foding  of  the  jury.  This  is  a  question  of  law  on  the  facts,  and 
Cocking  v.  Ward  (a)  is  an  authority  on  it — [states  it.] — There  the 
contract  was  complete — in  part  performed — and  for  an  interest  in 
land.  The  first  count  was  upon  the  contract — the  second  on  an 
account  stated,  founded  on  an  admission  by  the  defendant  of  his 
liability.  The  Court  held  that  on  the  first  count  the  phuntiff  could 
not  recover,  because  the  contract  could  not  be  proved  without  a 
writing.  But  they  also  held  that  the  plaintiff  was  entitled  to  rest 
on  his  oral  proof  of  the  contract  to  support  the  second,  although 
(a)  1  C.  B.  858. 
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£.  T,  1B63.  the  onlj  consideration  for  stating  the  account  was  a  liabilitj  not 

Exchequer,        _,         _  -      .   , 

— ^      directly  enforcible  by  reason  of  the  statute.     Tindal,  C.  J^  there 

says : — *'  We  think  the  action  also  sustainable  on  principle ;  for  after 
^  the  debt  has  formed  an  item  in  an  account  stated  between  the 
''debtor  and  his  creditor,  it  must  be  taken  that  the  debtor  has 
''  satisfied  himself  of  the  justice  of  the  demand,  and  that  it  is  a  debt 
''which  he  is  morally,  if  not  legally,  bound  to  pay,  and  which 
"therefore  forms  a  good  consideration  for  a  new  promise.  We 
"  think  this  principle  applies  to  cases  where  the  only  objection  is 
"  that  the  original  debt  might  not  have  been  recoverable,  from  the 
"  deficiency  of  legal  evidence  to  support  it."  There  the  conclosion 
was,  that  the  evidence  was  inadmissible  to  prove  the  contract  to 
establiah  a  direct  liability,  but  admissible  to  sustain  the  "account 
stated,"  resting  on  the  admission  of  that  which  was  a  debt  founded 
on  a  good  consideration.  The  plaintiff  resorted  to  the  account 
stated,  to  establish  the  liability  of  the  defendant ;  and  the  defendant 
resorted  to  it,  to  show  the  consideration  for  the  stating  the  account, 
and  that  there  was  no  legal  liability  to  support  it,  and  to  show  the 
actual  consideration. 

This  case  is  a  fortiori.  The  plaintiff  here  sought  to  recover 
money  voluntarily  paid  by  him,  with  full  knowledge  of  the  circum- 
stances under  which  it  was  paid.  It  lay  upon  the  plaintiff  to 
show  that  there  was  no  consideration  for  the  agreement  sufficient 
to  support  it.  It  was  examinable  also  to  show  what  the  considera- 
tion was,  so  as  to  disentitle  the  plaintiff  to  recover  on  the  I  O  U  s. 
There  was  here  an  agreement  in  fact,  and  a  dealing  which  altered 
the  situation  of  the  parties ;  and  if  the  money  were  to  be  paid  back, 
they  could  not  be  restored  to  their  status  in  quo.  The  money  ought 
not  to  be  restored,  as  there  was  not  a  failure  of  the  whole  con- 
sideration. Where  there  has  been  a  partial  performance  of  an 
agreement,  money  paid  cannot  be  recovered  in  this  form  of  action. 
If,  indeed,  though  the  agreement  were  a  valid  one,  the  party  sued 
for  the  money  had  done  or  omitted  to  do  any  act  which  would 
entitle  the  plaintiff  to  rescind  the  contract,  there  would  then  be  no 
consideration  for  it,  and  the  plaintiff  would  be  entitled  to  treat  it  as 
if  no  contract-  had  ever  existed.    But  there  are  also  cases  which 
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'show  that,  though  the  defendant  has  failed  to  perform  all  his  part  £.  T.  1863^ 
of  the  contract,  jet  if  he  has  so  far  performed  it  as  that  the  parties  ^^1^?^' 
cannot  be  placed  in  the  same  position  in  which  thej  originally  stood, 
the  plaintiff  cannot  recover  in  this  form  of  action.  I  shall  refer  to* 
an  anthqritj  to  illustrate  the  manner  in  which  Courts  deal  with 
the  application  of  this  principle :  Beed  v.  Blandford  (a) ; — [cites  the 
judgment  of  Alexander,  C.  B.] — ^In  the  present  case  there  is  no 
evidence  of  a  rescinding  of  the  contract.  If  nothing  had  been 
done  upon  it,  the  plaintiff  might  recover  without  changing  the 
situation  of  the  parties,  but  his  adversarj  having  acted  on  it,  and ; 
so  changed  his  position,  it  would  be  against  both  law  and  justice 
that  he  should  recover.  The  defendant  was  the  owner  of  a  lease- 
bold,  of  which  he  had  the  prospect  of  a  renewal,  and  'being 
embarrassed  in  his  circumstances,  he  agrees  to  sell  his  interest  to 
the  plaintiff.  There  was  a  receiver  over  it,  and  it  was  arranged 
that  the  defendant  should  apply  to  have  him  discharged,  and  a 
tenant  improperly  in  possession  removed,  in  order  that  the  plaintiff 
might  be  in  a  condition  to  obtain  the  tenancy.  The  plaintiff  goes 
into  possession,  and  obtains  an  abatement  of  the  arrears,  and  the 
defendant  acts  on  the  agreement,  and  accepts  the  money  from  the 
plaintiff,  which  he  was  entitled  to  say  he  would  not  take  as  a  loan. 
He  is  in  the  position  of  the  party  described  by  Alexander,  C.  B. 
(vide  Beed  v.  Blandford).  If  these  things  were  not  done  on  the 
faith  of  an  agreement,  the  defendant  might  have  sold  to  another 
purchaser,  and  relieved  himself  from  his  debt ;  and  it  would  be  unjust 
to  permit  the  plaintiff,  after  the  defendant  receiving  this  money  as 
a  right,  to  turn  him  into  a  debtor  now,  after  the  lapse  of  several 
years.  There  was  evidence  in  this  case  of  both  parties  acting 
on  a  contract ;  they  cannot  be  restored  to  their  status  in  quo ; 
and  the  money  paid  cannot  be  recovered  on  the  account  stated^ 
because  it  never  was  a  debt.  The  defendant  is  therefore  entitled 
to  hold  the  verdict.  The  jury  have  found,  first,  that  there  was 
a  contract ;  secondly,  that  it  was  not  rescinded ;  and  thirdly,  that 
both  parties  acted  on  it.  We  do  not  disapprove  of  the  verdict,  and 
by  our  decision  do  not  invade  the  Statute  of  Frauds. 
Gheene,  B.,  concurred. 

(a)  2  T.  &  J.  278. 
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E.  T.  1858. 
Ewehe^uer, 


April  2^. 

The  Conrt  will 
not  review  the 
taxation  of  its 
officer  in  a 
matter  pnrely 
for  his  discre- 
tion, and  where 
he  has  trans- 
gressed against 
no  legal  prin- 
ciple. 


THOMAS  V.  MANNIX. 

J.  D.  Fitzgerald  (with  him  J.  Crawford)  moved  that  the  Tax- 
ing-master should  be  ordered  to  review  his  report^  and  to  i^ow  the 
cost»  of  certain  witnesses,  which  he  had  disallowed. 

The  action  was  brought  on  a  promissory  note  for  £449,  and  the 
defendant,  having  been  called  on  to  admit  the  handwriting,  alleged 
it  to  be  a  forgery ;  it  therefore,  considering  the  rank  of  the  parties, 
became  necessary  to  snmmon  a  number  of  witnessed  from  different 
places  where  the  defendant  had  resided,  to  prove  his  handwriting. 
Witnesses  had  therefore  been  brought  from  Pembrokeshire,  from 
Dublin,  and  from  Cork  to  Belfast,  to  establish  that  fact;  but  the 
Taxing-master  had  refused  to  allow  the  expenses  of  a  number  of 
them.  The  defendant  on  the  trial  had  permitted  judgment  to  go 
by  default.  Ck)unsel  submitted  that,  in  a  case  where  forgery  was 
relied  on  as  a  defence,  the  plaintiff  must  of  necessity  produce  a 
number  of  witnesses  to  prove  handwriting,  and  that  he  should  be 
allowed  the  expenses  of  all  bond  fidt  produced  by  him.  This  was 
not  the  ordinary  case  of  simple  neglect  to  admit  handwriting,  but 
here  there  was  a  distinct  allegation  of  forgery. 


Longfield^  contra,  urged  that  this  was  a  case  for  the  diacretion 
of  the  Taxing-master.  Fifteen  witnesses,  at  an  expense  of  £450, 
bad  been  brought  from  Cork  and  Dublin  to  Belfast,  where  none 
of  the  witnesses  resided*  The  Taxing-master  had  allowed  the 
expenses  of  seven  of  them. 


Greene,  B. 

The  Chief  Barok  concurs  with  me  in  thinking  that  this  is  a 
case  for  the  discretion  of  the  officer,  and  that  we  cannot  interfere 
in  it,  no  legal  principle  being  involved,  unless,  indeed,  there  were 
some  gross  misprision  on  liis  part« 

No  rule. 
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E.  T.  1853. 
Exchequer. 


HARRIS  V.  CMEAGHER. 

Macdorooh  (with  whom  was  Semple)  moved  that  the  Sheriff  of     ^f^^- 

Tipperary  should  amend  his  return  to  the  writ  of  £.  fa.  in  this  case  ^^?^  ^  ^^^ 
'^'^        '^  •'    -^  nff '8  retnm  to 

by  returning  nuUa  bona^  or  !'  goods  on  hands  for  want  of  buyers."  &  ^^^  of Ji,  fa. 

is  80  infonnal 
He  had  made  a  special  return,  stating  the  issuing  of  seven  other  as  to  be  calca- 

lated  to  de- 
execntions,  to  his  predecessor,  under  which  he  had  seiased;  that  the  priyetheplain- 

^oods  were  in  the  hands  of  the  former  Sheriff  for  want  of  buyers,  of  his  ezeca- 

and  that  he,  the  present  Sheriff,  had  seized  them  in  his  hands,  rionslj  embar- 

Under  these  circumstances  the  Sheriff  was  bound  to  treat  the  ante-  brinSneMi  ^ 

cedent  writs  as  fraudulent  and  void,  and  to  return  either  ntUia  bona  2^f  she^T^ 

or  goods  on  his  own  hands  for  want  of  buyers :  Loviek  v.  CrotO'  ^°^  ^'^  ^^ 

''  motion,    com-  . 

der  (a).     The  plaintiff  on  this  return  could  neither  issue  a  vtn-  pel  him  to 

amend  it 
dUioni  eseponas  ox  bring  an  action :  Prendergatt  v.  Lard  Glen- 

gaU{h). 


Meagher  J  contra. 

The  Sheriff  could  not  make  any  other  return.  Chambers  v.  Cole- 
man (c)  affords  a  precedent  for  it.  He  could  not  return  ntdla  bona 
until  he  had  ascertained  whether  the  proceeds  of  the  sale  of  the 
goods  would  cover  the  prior  executions.  Besides,  immediately  after 
notice  of  this  motion  was  served  on  the  Sheriff,  he  offered,  with  the 
consent  of  the  plaintiff,  to  put  a  return  of  nu/Za  bona  on  the  file ; 
the  goods  having  been  then  sold,  and  the  amount  realised  falling 
far  short  of  the  former  executions. 

Semple^  in  reply. 

We  could  not  bring  an  action  on  the  return  as  it  stands;  that  is 
the  test  of  its  being  irregular :  neither  could  we  issue  a  writ  of 
venditioni  exponas^  because  there  is  no  positive  allegation  that  the 
goods  are  in  the  hands  of  the  present  Sheriff. 

(fl)  8  B.  &  C.  132.  (6)  1  Jr.  Jur.  609. 

(c)  9  Dow.  P.  C.  588. 
VOL.3.  17l 
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E.  T.  1853- 

Exchequer, 


PiooT,  C.  B. 

The  return  is  insufficient.    It  states  the  deliveiy  of  a  number  of 

HAHKIS  .  .  ,      -  r^,      .^        ,  ,«        .  *    . 

^  previous  executions  to  the  former  Sheriff  and  his  seizure  of  the 

o'vEAGHBiu  goods  bj  virtuc  of  them ;  and  that  the  present  Sheriff  had  hid 
seized  those  goods  in  the  hands  of  the  former,  and  that  there 
were  no  other  goods.  We  cannot  conclude  from  these  allegatioiu 
that  the  goods  are  at  present  liable  to  be  extended  in  satisfactioQ 
of  all  those  executions.  The  return  does  not  allege  that  the  goods 
continued  in  the  hands  of  the  former  Sheriff  under  the  execu- 
tions delivered  to  him,  or  were,  at  the  time  of  the  return  under 
those  executions.  The  Tetum  is  therefore  calculated  to  embarrass 
the  plaintiff  in  bringing  an  action  against  the  Sheriff  if  he  has 
not  done  his  duty.  There  are  other  objections  to  the  form  of 
the  return.  It  amounts  to  this,  that  he  has  seized  certain  goods, 
which  he  cannot  sell  under  the  writ  of  ^  fa.  at  the  suit  of 
the  plaintiff,  nor  can  the  plaintiff,  upon  the  return,  obtain  a  writ 
of  venditioni  exponas.  His  execution  therefore  becomes  wholly 
unproductive.  We  must  therefore  grant  this  motion,  but  without 
^costs,  beyond  those  incurred  up  to  the  offer  by  the  Sheri£^  after 
4iotice  of  the  motion,  to  return  nulla  bona. 
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E.  T.  1852. 
Exchequer. 


GEORGE  D.  FOTTRELL,  Assignee  of  JOHN  CLANCY, 

THE  HEIR  AND  TERTENANTS  OF  ARTHUR  A. 

GRIFFITH. 

AprU26,77, 

DsMiTRRSB  to  a  Metre  facias^  to  revive  a  jadgment  against  the  heir  A<d./a.u8ned 

and  tertenants  of  the  conusor,  and  to  the  return  thereto.     The  of  a  judgment, 

directed     the 

scire  faeias  stated  the  recovery  of  a  judgment  in  the   Court  of  Sheriff  to  make 

known  as  well 

Exchequer,  in  Hilary  Term,  in  the  fifty-fifth  year  of  the  reign  of  '*totheheinof 

the  coniuor  of 

Greorge  the  Third,  hy  John  Clancy  against  Arthur  Achmuty  Griffith,  the  said'  jndg. 

for  a  certain  debt  of  £575.  8s.  4d.  of  the  late  Irish  currency,  as  to  the  86?eral 

also  for  £2.  12s.  Id.  of  the  same  currency  for  damages.      That  after  lands  and^n^ 

the  recovery  of  the  said  judgment,  the  said  John  Clancy,  by  deed  ^l^  of  Ae 

duly  executed  according  to  the  form  of  the  statute,  assigned   the  ^^  ^^^^'-f 

judgment  debt  and  damages  aforesaid,  according  to  the  form  of  the  }^^y  have  or 

know  any  thing 
statute  in  such  case  made  and  provided,  to  Greorge  Drevar  Fottrell,  to  say  for 

themselves 
in  Michaelmas  Term,  in  the  15th  year  of  the  reign  of  her  present  wherefore  the 

debt  and  dam- 
Majesty,  Queen  Victoria.    That  the  said  Arthur  Achmuty  Griffith  ages  aforesaid 

was  dead,  and  died  seised  in  his  demesne  as  of  fee  or  of  a  descend-  be  made,  Ac, 
ible   freehold  of  divers  lands   and  tenements  in    the    county  of  the^^ssid    re- 
Monaghan,  and  that  execution  of  the  judgment  yet  remained  to  g^en^  re- 
be  done.     The  scire  facias  then  proceeded  in  these  words : — "  We  ?7^^^  ^^ 

**  therefore  command  you  that  by  honest  and  lawful  men  of  your  kno^  *<>  th© 
■^  "  ^  witiun-named 

^  bailiwick  you  make  known  as  well  to  the  heirs  of  the  said  Arthur  A  B  and  C, 

heiresses-at- 

"  Achmuty  Griffith,  deceased,  as  also  to  the  several  tenants  to  the  law  of  the  said 

conusor,     and 

^*  lands  and  tenements   which  weie  of  the  said  Arthur  Achmuty  also  to  D  and 

£,    tenants  to* 

"  Griffith,   deceased,  in  the  aforesaid  term  of  Hilary,  in  the  fifty-  the  lands  and 

**  fifth  year  of  the  reign  of  his  late  Majesty,  King  Greorge  the   ^i^^en- 

tioned."  Held, 
that  though 
the  words,  *'  the  lands,"  in  the  tci.fa,  meant  "  all  the  lands,"  they  had  not  that 
signification  necessarily  in  the  return,  and  that  it  was  therefore  bad  on  spedal 
demurrer,  for  ambiguity.  Held  also,  it  is  sufficient  in  a  tci.fa.  at  suit  of  assignee 
of  a  judgment,  tq  pray  judgment  '*  according  to  the  said  recoTery,'*  without  the 
addition  of  the  words  '*  and  assignment." 

Quttre — Necessary  to  specify  the  lands  by  name,  in  the  return. 
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FOTTKELL 

V. 
GBIFFITH. 


E.  T.  1852.  "Third,  aforesaid,  or  whereof  he  was  at  any  time  afterwards  seised 
Exchequer.  ,    .1.    •  i 

"  in  your  baihwick,  to  whomsoever  they  have  come,  that  they  and 

"  every  of  them  may  be  before  the  Barons  of  our  Exchequer  at 

"  the  Queen's  Courts,  Dublin,  on  the  12th  day  of  December,  instant, 

"  to  show  if  they  have  or  know  any  thing  to  say  for  themselves, 

"  wherefore  the  debt  and  damages  aforesaid  ought  not  to  be  made 

"  of  these  lands  and  tenements,  and  rendered  to  the  said  George 

"  Drevar  Fottrell,  according  to  the  said  recovery,  if  to  him  it  shall 

"  seem  expedient ;  and  then  have  you  there  the  names  of  those  by 

"  whom  you  shall  make  it  known  to  them,  and  this  writ :  witness," 

&c.     The  Sheriff  made  the  following  return  to  the  scire  faeuu  : — 

"  By  virtue  of  this  writ,   by  James  Graham   and  John  Murphy, 

*^  honest ,  and  faithful  men  of  my  bailiwick,  I  have  made  known 

"to   the  within-named  Margaret  Griffith,  and    Rachael  Achmuty 

"Griffith,  heiresses- at-law  of  A.   A.   Griffith,   and   also  to  John 

"Gillespie,  and  James  Gillespie,  and  Marshall  Moore,  tenants  to 

"the  lands  and  premises  within-mentioned,  that  they  be  before  the 

"  Barons  of  the  Exchequer  on  the  day  and  at   the  place  within- 

"mentioned,  to  show  as  within-mentioned:  so  answers,"  &c. 

A  demurrer  was  taken  to  the  scire  facias  and  return  by  James 

Gillespie,  mentioned  in  the  return,  as  to   the  lands  and  premises 

whereof  the    said    James    Gillespie    was   so  returned   tertenant; 

and  the  said  James  Gillespie,  according  to  the  form  of  the  statute, 

stated  amongst  others  the  following  causes  of  demurrer  to  the  scire 

fcunas  and  return : — That  the  time  and   place  of  the  assignments 

of  the  said  judgment  by  said  deed  are  not  averred  in  the  said  scire 

faciaSf  or  that  the  memorial  of  said  deed  was  duly  executed  pursuant 

to  the  statute.     That  the  Sheriff  was  not  commanded  by  the  said 

writ  to  summon  the  several  tenants  of  all  the  lands  and  tenements 

in  his  bailiwick  which  were  of  the  said  A.  A.  Griffith,  deceased,  at 

the  time  of  the  rendition  of  the  said  judgment,  or  whereof  he  was  at 

any  time  afterwards  seised.      That  the  said  writ  of  scire  facias 

prays  execution  according  to  the  recovery  of  the  judgment  aforesaid 

merely,  and  omits  to  pray  execution  for  the  said  George  Drevar 

Fottrell  as  assignee,  according  to  the  form  and  effect  of  the  said 

assignment  of  the  judgment  aforesaid.    That  the  said  George  Drevar 
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Fottrell  is  not  designated  m  the  said  writ  in  his  proper  character  as  E.  T.  1852. 

ExchetnuT* 
assignee  of  the  said  judgment.    That  the  said  writ  varies  and  departs      ^-^^v 

from  the  usual  and  accustomed  forms  of  such  writs.  That  the 
return  to  the  writ  was  framed  as  if  the  said  writ  were  a  special  writ  gbiffith.^ 
under  O'Neill's  Act,  and  was  applicable  to  a  proceeding  under  said 
Act  only.  That  the  return  assumed  that  Margaret  Griffith  and 
Bachael  A.  Griffith,  therein  described  as  heiresses-at-law  of  A.  A. 
Griffith,  were  named  in  the  writ  of  scire  facias^  although  no  such 
persons  in  fact  are  therein  named.  That  the  return  does  not  state 
that  the  Sheriff  summoned  cdl  the  tenants  to  the  lands  and  tene- 
ments in  the  return  mentioned.  That  the  Sheriff  does  not  in  his 
return  state  there  were  no  other  tenants  of  the  said  lands  and 
tenements  in  the  return  mentioned,  or  that  there  were  no  tenants 
of  anj  other  lands  or  tenements  within  the  bailiwick  of  the  said 
Sheriff,  and  also  that  the  return  did  not  follow  the  exigency  of  the 
said  writ  o£  scire  facias.  That  the  return  did  not  specify  by  name, 
or  other  sufficient  description,  the  lands  and  tenements  therein 
mentioned,  or  the  lands  and  tenements  whereof  the  said  Arthur  A. 
Griffith  was  seised  at  the  time  of  the  rendition  of  the  ^aid  judgment, 
or  over  which  be  had  a  disposing  power  which  he  might  have 
exercised  for  his  own  benefit,  without  the  assent  of  any  other  person. 
That  the  Sheriff  did  not  by  his  return  certify  that  there  were  not 
any  other  heirs,  or  any  other  tenants  of  the  lands  and  tenements, 
rectories,  rents  or  hereditaments,  whereof  the  said  Arthur  A. 
Griffith,  or  any  other  person,  to  the  use  of  or  in  trust  for  him,  was 
seised  in  fee,  or  of  a  descendible  freehold,  or  over  which  the  said 
Arthur  A.  Griffith  had  a  disposing  power  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for  his  own  benefit  at  the 
time  of  the  rendition  of  the  said  judgment,  or  at  any  time  after- 
wards, within  the  bailiwick  of  the  suid  Sheriff.  That  the  said 
return  is  oil  the  face  of  it  defective  and  evasive,  and  does  not 
supply  sufficient  information  to  enable  the  said  James  Gillespie 
to  plead  to  the  action.  Also  that  the  return  varies  from  the 
established  forms  of  returns  in  such  cases,  and  is  in  other  respects 
uncertain,  &c. 
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E.  T.  1852.       M^Blain  opened  the  demurrer. 
Exchequer, 
^ — '  The  judgment  appears  on  the  face  of  the  sci.  fa.  to  be  barred  by 

FOTTRELL 

t^.  the  Statute  of  Limitations.   There  is  no  allegation  of  a  judgment  of 

GRIFFITH,  revivor :  Ferguton  v.  Livingston  Sf  Wife  (a).  Neither  is  it  averred 
in  the  scire  facias  that  the  judgment  had  been  assigned,  and  that  it 
was  recoverable  by  the  force  of  such  assignment.  In  the  form  in 
Ferguson's  Forms^  p.  354,  the  following  words  are  contained: — 
"  According  to  the  form  of  the  said  recovery  and  of  said  statute." 
The  omission  of  the  words  '*  recovered  against,"  in  a  writ  of  scire 
facias^  was  held  fatal  on  special  demurrer  :  Moriarty  v.  Wil- 
son (6).  The  right  of  a  party  suing  must  be  proved  as  it  is  averred : 
M^Sweeny  v.  Longfield  fy  others  (c).  Jebb,  J.,  says  : — "  These 
**  words,  *  as  incumbent  of  the  parish  of  Templeroe,'  are  an  allegation 
'*  of  the  right  in  which  the  taking  of  the  distress  is  avowed,  and 
**  limit  the  defendant  to  the  proof  of  a  taking  in  that  right.  So^ 
*'  where  a  plaintiff  declares  as  executor,  he  can  only  recover  in  that 
*'  capacity  ;  and  if  he  merely  describe  himself  executor,  his  title 
"  must  be  in  his  own  right."  A  scire  facias  should  conclude  with 
the  averment,  *' q%iare  executio  fieri  non  debet"  and  if  the  words 
^ fieri  non  debet "  be  omitted,  the  omission  is  fatal :  Com,  Dig.  PL, 
p.  523.  If  the  words,  "  according  to  the  recovery,"  were  altogether 
omitted,  the  sci,  fa.  would  be  bad,  as  a  violation  of  established 
forms.  The  return  is  framed  as  if  it  were  a  return  to  a  writ  of 
sci.  fa.^  under  26  (r.  3,  c.  31  ;  for  it  refers  to  persons  supposed  to 
be  named  in  the  writ,  using  the  words,  "  the  within-named."  There 
should  have  been  either  an  allegation  that  the  tenants  summoned 
are  the  tenants  of  all  the  lands,  or  a  negative  clause  stating  there 
were  no  other  tenants  of  the  lands  or  tenements  of  the  conusor  : 
Tidd's  Forms^  p.  483,  Appendix  to  9th  ed. ;  Panton  v.  Hall{d). 
In  the  note  (7)  to  Jefferson  v.  Morton  ^  others  (e),  the  case  of 
Panton  v.  Hall  is  referred  to ;  and  the  rule  in  that  case  is  laid 
down  as  follows :— '*  2  5a/A.,  p.  598,  Panton  v.  HalL  The  return 
*'of  the  Sheriff  was  held  ill,  because   it  was  that  A,   B  and  C 

(a)  9  It.  Eq.  Rep.  202.  (6)  1  Ir.  Law  Rep.  52. 

(c)  2  H.  &  Br.  194.  (<0  Carth.  105. 

(c)  2  Saund.  9. 
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*'  were  tenants  of  lands,  instead  of  tenants  of  all  the  lands  in  his  E.  T.  1862. 

*'  bailiwick  ;  but  the  present  return  seems  proper  without  the  word      v^.^-^, ^ 

***allJ  because  it  is  afterwards  averred  that  there  were  no  other 
**  tenants  of  the  conusor  in  his  bailiwick  whom  he  could  warn."  obiffith. 
This  case  is  also  referred  to  in  Com.  Dig.y  Pleader^  p.  628,  and  in 
2  TiMs  Praetiee,  p.  1124,  9th  ed.  Consistently  with  the  return, 
there  may  have  been  other  heirs-at-law  of  the  conusor  of  the  judg- 
ment That  the  return  is  a  departure  from  the  established  forms, 
and  bad  on  that  ground:  M^Nevin  y.  Dalion(a), 

(yCallaghan,  with  Z>.  Lynch^  in  support  of  the  pleading. 

With  respect  to  averring  that  execution  was  sought  as  assignee 
of  the  judgment,  it  is  not  necessary ;  having  stated  the  fact  of  the 
recovery  and  assignment  of  the  judgment,  it  is  sufficient  then  to 
pray  execution,  without  alleging  that  it  is  according  to  the  assign- 
ment and  recovery.  The  case  of  executors  is  different,  as  there  the 
character  is  representative,  or  en  autre  droits  and  the  judgment  of 
revivor  is  different  in  its  results  from  that  by  the  original  conusee 
or  assignee;  yet  it  has  been  decided  that  even  in  the  case  of  a 
Jet.  /a.,  by  the  executor  of  the  conusee,  whereby  the  defendant  was 
called  on  to  show  cause  why  the  plaintiff  should  not  have  execution 
against  the  heir,  according  to  the  form  of  the  recovery,  without 
stating  ''as  executor,"  the  averment  is  sufficient:  Hayningtony 
executor^  v.  Caimes  (h).  The  same  point  was  ruled  in  Vance  and  an- 
other y  executors  of  Falls y  v.  Brassington  (c). — [Pioot,  C.  B.  You 
need  not  trouble  yourself  any  further  on  that  point] — The  main 
point  then  is  on  the  return,  whether  the  omission  of  the  word  ''  all" 
is  fatal  to  it,  there  being  no  negative  words.  But  it  is  submitted 
that  the  return  here  is  equivalent  to  a  return  of  the  tenants  of 
*'  all"  the  lands,  which  would  be  sufficient.  The  scire  facias  itself 
states  **  the  lands  and  tenements  of  Arthur  A.  Griffith,  within  the 
county  of  Monaghan;"  those  words  must  mean  **  all"  the  lands. 
-^  [Pioot,  C.  B.  We  are  agreed  that  the  words  of  the  scire  facias 
must  be  taken  to  mean  all  the  lands,  as  it  is  its  business  to  include 

(a)  4  Ir.  Law  Bep.  406.  (6)  5  Ir.  Law;Bep.  333. 

(c)  1  It.  Jut.  8. 
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£.  T.  1852.  all  the  lands,  and  the  language   employed  must  be  taken  in  its 

— — v^— ^*     ordinary  sense.] — The  Sheriff  speaks  in  Km  return  by  reference  to 

the  scire  facias,  and  the  words  *'  the  lands  and  tenements  within- 

GRiFFiTH.  mentioned  "  must  mean  the  lands  and  tenements  in  the  scire  fadas 
mentioned ;  that  is  **  all "  the  lands  and  tenements. — [Gkebns,  B. 
Suppose  the  conusor  of  the  judgment  had  two  properties — Blackacre 
and  Whiteacre,  and  four  tenants  on  each — it  would  be  consistent 
with  the  present  return  that  only  one  tenant  on  each  denomination 
had  been  served. — Pigot,  C.  B.  It  may  mean  all  the  lands,  or 
only  some  of  them  ;  it  being  an  indefinite  proposition,  signifying 
some  of  the  lands  or  all,  but  not  of  necessity  all.] — ^But  the  words 
of  the  scire  facias  meaning  all  the  lands,  the  return  must  by  rehi- 
tion  mean  the  same  thing :  Panion  v.  Hall{a).  The  return  in  that 
case  uses  the  word  *^  tenentiims  f"  that  might  mean  all  or  some  of  the 
tenants — there  being  no  article  in  the  Latin  language,  that  word  is 
more  ambiguous  than  the  words  "  the  tenants "  on  the  lands :  Suel 
V.  Terienants  of  the  Earl  of  Anglesey  (6). 

This  precedent  shows  that  the  word  "tenants"  means  the  tenantsi, 
or  all  the  tenants.  The  negative  certificate  does  not  say  there  are 
no  other  tenants  of  the  lands  specified ;  but  that  there  are  no 
tenants  of  other  lands. — [Pig ox,  C.  B.  I  think  the  tenant  of  a 
particular  holding  means  sole  tenant ;  but  the  indefiniteness  of  the 
expression  "  the  lands "  creates  the  difficulty.] — The  reference  to 
the  writ  renders  the  expression  definite — [Greene,  B.  The  words 
in  the  scire  facias  must  mean  "  all  the  lands,"  or  there  is  nothing  in 
the  objection  :  if  they  do  not  mean  that,  the  Sheriff  would  not  have 
deviated  frood  his  duty  in  not  citing  the  tenants  of  "  all  the  lands," 
and  the  return  would  be  good.] — The  presumptions  of  ordinary 
pleading  do  not  apply  to  cases  on  scire  faciMi  Kelly  on  Scire 
Facias,  p.  276  ;  Cullen  v.  Sharhett(c)  ;  Attorney- General  v. 
Hartley  (</).  Pennefather,  B.,  there  said :  **  To  a  certain  extent, 
"  here  a  writ  is  taken  as  a  declaration  ;   but  not  altogether  so,  for  it 

(a)  2  Salk.  598 ;  S.  C.  2  Satm.  9,  n.  7  to  Jeffiarsony.  Morton ;  S.  C.  Car.  19l5; 

S.  C.  Coke's  Rep.  620  b,  621  a. 

{b)  2  Lil.  En.  385.  (c)  6  Ir.  Law  Rep.  239. 

(rf)  Hayes  &  Jones,  763. 
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**  does  not  require  many  of  the  certainties  which  ought  to  be  in  a  E.  T.  1852. 
"declaration:"   Lee^M  Dictionary  of  Practiee,  p.  1238.  JUJ^t^ 

FOTTRELL 

r. 
J.  D.  Fitzgerald^  in  reply.  Griffith. 

A  demurrer  to  the  scire  facias  and  return  is  the  proper  mode  of 
raising  the  question,  as  appears^  from  the  authorities  referred  to.  It 
is  essential  that  the  lands  should  be  specified,  in  order  that  the 
tenant  may  plead  as  to  the  particular  lands  in  his  possession  ;  and 
the  plea  always  begins  by  referring  to  the  lands  by  name,  in  refer- 
ence to  which  he  has  been  summoned  :  3  NelsorCs  Ahrid,^  p.  1 99  ; 
2  Lillys  Entries,  p.  381. 

PiGOT,  C.  B. 

We  are  of  opinion  that  the  return  in  this  case  cannot  be  sus- 
tained. A  portion  of  the  argument  would  indicate  that  we  should 
consider  the  object  of  the  writ  of  *ci./o.  was  merely  to  give  certain 
parties  notice  of  the  proceedings,  that  they  might  have  an  opportu*- 
nity  of  coming  into  Court,  and  showing  cause  why  execution  should 
not  issue;  but  it  has  a  further. object,  for  there  may  be  several 
persons  who  have  become  affected  by  the  judgment,  although  they 
were  not  so  originally ;  and  the  object  of  the  writ,  as  to  such 
persons,  is  to  afford  to  every  person  who  is  sought  to  be  made 
liable  to  the  judgment,  in  reference  to  the  lands  of  which  he  is 
the  alleged  tenant,  an  opportunity,  if  there  are  also  other  lands 
liable  to  the  judgment,  of  specifying  the  tenants  of  these  lands,  for 
the  purpose  of  relieving  himself  of  a  portion  of  the  liability :  there- 
fore, in  order  to  enable  a  party  to  make  this  defence,  or  any  other 
which,  under  the  circumstances,  he  may  be  enabled  to  do,  it  is 
requisite  that  the  return  should  contain  all  the  necessary  aver- 
ments with  reasonable  certainty.  The  course  of  precedent  h^s 
been  (at  least  in  most  cases)  to  allege  that  the  tenants  of  all  tlie 
lands  have  been  warned,  and  that  there  are  no  other  lands  of  the 
conusor  of  the  judgment  liable.  It  is  not  alleged  that  the  Sheriff 
should  not  specify  that  the  tenants  of  all  the  lands  had  been  warned. 
The  decision  of  the  case  of  Panton  v.  Hall  {a)  certainly  shows  that 
there  is  a  necessity  for  making  some  such  return ;  and  the  prece- 

(a)  Supra. 
VOL.   3.  18  L 
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£.  T.  1852.  dents  referred  to,  Which  we  must  regard  as  showing  the  general 
£xch€quer. 

practice,  use  this  form  ;  but  it  is  contended  that,  although  the  com- 
plete allegation  is  not  contained  in  the  return  by  itself,  yet  that 
the  terms  of  the  return,  coupled  with  the  terms  of  the  scire  facias, 
show  that  there  was  a  sufficient  service  of  the  writ,  as  well  as  if 
there  had  been  the  averment  in  the  return  that  the  tenants  of 
all  the  lands  h^d  been  served.  The  language  used  in  proceeding 
on  scire  facias,  such  as  the  present,  is  of  an  established  character, 
and  the  Courts  will  not  suffer  it  to  be  departed  from  lightly.  A 
certain  form  of  words  is  used,  and  a  certain  meaning  attached  to 
them  in  practice;  and  it  would  be  attended  with  manifest  incon- 
venience to  allow  that  form  to  be  departed  from.  We  may  treat 
the  words  in  the  writ  as  sufficiently  indicating  the  duty  the  Sheriff 
had  to  discharge;  but  it  by  no  means  follows  that  he  is  to  be 
permitted,  in  making  his  return,  to  depart  from  the  ordinary  lan- 
guage, and  employ  language  that  is  in  itself  ambiguous,  and  that 
does  not  show  clearly  what  he  has  done  in  obedience  to  the  exigency 
of  the  writ.  In  the  present  case,  the  Sheriff  may  mean  to  say  by 
his  return,  either  that  he  has  summoned  all  the  tenants  of  the  lands 
liable,  or  that  he  has  summoned  a  certain  number,  and  that  there 
are  no  others;  and  either  of  those  expressions  would  convey  the 
idea  clearly  that  he  had  discharged  the  duty  imposed  upon  him. 
Why  then  does  he  not  say  so  expressly?  If  he  has  industriously 
avoided  making  use  of  the  words  generally  adopted  in  returns  of 
writs  of  scire  facias  of  this  description,  and  in  accordance  with 
precedents  in  general  use,  and  has,  on  the  contrary,  availed  him- 
self of  expressions  of  more  limited  extent,  then  either  there  is, 
or  it  may  be  fairly  conjectured  there  may  be,  some  reason  for  his 
doing  so ;  therefore,  if  there  is  any  possibility  that  inconvenience 
may  arise  to  the  parties,  or  that  they  may  be  embarrassed  or 
misled,  we  should  hold  that  the  expressions  employed  in  his  return 
are  ambiguous,  and  do  not  indicate  that  the  Sheriff  has  summoned 
the  tenants  of  all  the  lands :  and  this  defect  being  pointed  oat 
by  special  demurrer,  and  no  negative  words  appearing  ta  remove 
the  ambiguity,  we  are  of  opinion  that  the  demurrer  should  be  al- 
lowed on  that  ground.     The  other  point  in  the  case  it  is  not  nece»- 
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sarj  to  decide;  bat  the  Sheriff  should,  according  to  my  impres-  £.  T.  1852. 

sion   of  what  was   intended  to   be   decided   in   Panton  v.  Uall^     >-    »    »/ 

specify   the  lands,   and   proceed   to   say   that  these  were  all   the  ^ 

lands  liable  ;  and  if  the  present  form  of  return  were  to  be  used,     Griffith. 

I  should  consider  that   it  would  involve  considerable  ambiguity. 

In  the  case  of  only  one  tenant,  the  averment  of  his  being  tenant 

excludes  the   notion  that  there    are    any  other  persons  holding 

the  lands ;  but  when  it  is  alleged  in  the  return  that  A,  B  and  C 

are 'tenants  of    the  lands,   and    it   is   not  shown   that  they   are 

tenants  of  any  particular  lands,  the  question  may  arise  whether 

they   are  joint  tenants  of  all  the  lands,   or  each  a  tenant  of  a 

part*     Such  an  ambiguity  may  be  productive  of  inconvenience,  as 

the  results  may  be  very  different,  whether  the  tenants  hold  jointly 

or  in  a  different  way,  in  adjusting  the  proportions  that  the  parties 

should  contribute;    and  the  case  of  Panton  v.  HM  would,  I 

think,  support  that  view  of  the  case ;  however,  we  are  not  now 

called  on  to  decide  that  question. 


Greene,  B. 

I  am  disposed  to  take  the  same  view  of  the  case  of  Panton  v. 
Hall  as  that  expressed  by  my  Lord  Chief  Baron;  but  as  I 
concur  with  the  Court  as  to  that  portion  of  the  case  upon  which 
the  judgment  is  founded,  it  is  unnecessary  for  me  to  express  any 
opinion  upon  the  other  portion  of  it,  which  I  should  hesitate  to 
do  without  further  consideration.  The  return  appears  to  me  to  be 
so  far  ambiguous  as  to  be  bad;  and  on  that  ground,  without  at 
all  determining  whether  or  not  it  is  necessary  to  specify  the 
lands  in  the  proceedings,  the  demurrer  must  be  allowed. 

Demurrer  allowed. 
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Exch,  Cham. 


tf):(iiequer   Cfiam&er** 


Ex  parte  THE  DRAINAGE  COMMISSIONERS. 

"^P^  20.  (Reserved  Cote.) 

May  22,  25. 

Bj5  &  6  Vic.,  This  was  a  case  reserved  by  Monahan,  C.  J^  from  the  last  Assises 

c.  89.  8.  60,  it 

is    provided  of  the  county  of  Fermanagh.    It  appeared  that  the  Commissioiien 

isting   bridge',  ^^  Public  Works  had,  in  pursuance  of  the  powers  vested  in  them 

for^^e  difl-'  ^7  ^^^  S  &Q  Vic,  c.  89,  and  other  enactments,  published  a  decla- 

watw^    under  '*^'^°>  whereby,  after  reciting  that  in  the  execution  of  the  necessary 

any  public  or  y^Qj^i^g  fQj.  ^hg  drainage  and  improvement  of  lands  in  the  district 
county     road,  ^  ^ 

be  insufficient  of  Derryhina,  in  the  county  of  Fermanagh,  and   in  the  districts 

pose,     and  of  Ballinamore  and  Ballyconnell,  in  the  counties  of  Fermanagh, 

thereby   cause 

the    flooding  Cavan,  Leitrim  and  Roscommon,  they  were  of  opinion  that  the 

of,    or   injury 

to.  any  land  to  several  bridges  mentioned  in  the  schedule  thereunto  annexed,  for 

be  drained  by 

the  works  di-  the  discharge  of  the  waters  under  the  public  or  county  roads  in 

the  Board   of  ^°*®  schedule,  were   insufficient   for  the  free  discharge  of  such 

when^'  by^'  waters ;   and  by  reason  thereof  did  tend  to  cause  the  flooding  of 

rea^n  of  such  certain  lands  drained  and  improved  by  the  works  for  drainage  in 

road    is    re-  ^jj^t  district ;   and   that,  in   pursuance   of  such  powers,  the  said 

periodical  bridges  had  been*  re 'Constructed  and  altered  in  such  manner  as 
flooding,     it 

shall  be  lawful  appeared  to  them  suflficient ;  and  that  the  expense  of  such  re-con- 
for    the  Com- 
missioners   (o  struction   and    alteration    amounted   to    the  sums   stated    in   the 
haye  the  same 
re-constmcted.  schedule  thereto:   the   Commissioners  did  declare   and  determine 

termine,  by  a  that  the  said  expenses  should  be  defrayed  as  stated  in  the  schedule, 

xmder  **their  ^^^  ^°  ***®  respective  proportions  therein  set  forth, 
hand  and  seal. 


the  proportion  of  the  expense  of  such  re-construction  or  relief  from  flooding,  which 
shall  be  defrayed  by  the  county  or  coimties  respectiyely,  ^or  any  barony  or  half- 
barony  of  such  counties  within  which  such  bridge,  Sec,  may  be  situate.   A  dedara- 


tion  made  by  the  Board  of  Works  under  this  section  as  to  the  amount  to  be  leried 
off  the  county  or  barony  is  not  conclusiye  on  the  county  or  barony ;  but  the  sum 
properly  paywle  by  the  county  and  barony  is  to  be  determined  on  a  traverse  to  the 
presentment. 

•  Coram  Lefbot,  C.  J. ;  Monahan,  C.  J. ;   Pigot,  C.  B.  ;  Torreks,  J. 
Cbahpton,  J. ;  Perrin,  J. ;  Ball,  J. ;  Jackson,  J.,  and  Greene,  B. 
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In  pursuance  of  that  declaration,  the  grand  jurj  of  the  coontj 
of  Fermanagh  were  called  on  to  present  the  sums  so  charged  upon 
that  county.  The  grand  jury  declined  to  present  these  sums,  object- 
ing to  the  £47.  58.  7d.,  and  £2.  18s.  2d.,  as  exceeding  what  the 
works  might  have  been  executed  for;  and  also  objecting  to  the 
£673.  5s.  7d.  as  being  more  than  should  have  been  apportioned  on 
the  county  of  Fermanagh  ;  and  that  such  sum  so  charged  was  part 
of  a  greater  sum  than  should  have  been  at  all  charged  for  the  works 
so  executed ;  and  proposed  that  the  objections  so  made  should  be 
raised  by  a  traverse  to  the  declaration. 

The  Chief  Justice  was  of  opinion  that  the  objections  were  not 
properly  the  subject  of  a  traverse,  and  considered  the  only  matter 
properly  the  subject  of  traverse  to  be,  the  proportions  in  which 
the  sums  stated  in  the  declaration  were  to  be  raised  off  the  county 
at  large,  or  the  baronies,  barony  or  half-barony ;  but  that  the  decla- 
ration was  conclusive  as  to  the  sum  to  be  presented  and  levied. 
He,  accordingly,  by  consent  of  Counsel  on  both  sides,  reserved  the 
following  question   for  the  opinion  of  the  Judges — 

"  Whether,  according  to  the  true  construction  of  the  60th  section 
**  of  the  Act  of  5  &  6  Vic^  c.  89,  the  declaration  of  the  Commis- 
"sioners  was  conclusive  as  to  the  said  sums?" 


J,  Perrin,  with  him  Griffith  and  the  Attorney- General  (Brews- 
ter), for  the  Board  of  Works. 

The  parties  are  not  entitled  to  question  the  necessity  for  the 
works,  or  the  amount.  The  12th  section  vests  the  power  solely  in 
the  Commissioners.  The  appeal  which  was  given  to  the  Assistant^ 
Barrister  by  the  35th  section  (since  taken  away  by  the  9th  Vic.,  c  4, 
s.  15),  did  not  enable  him  to  ascertain  the  amount.  The  60th  section 
shows  that  the  Commissioners  alone  are  to  judge  of  the  necessity  for 
the  alterations  and  improvements.  The  88th  section  enables  them  to 
expend  money  for  the  purposes  of  the  Act,  and  the  99th  section,  to 
borrow  money  for  the  same  purpose.  If  this  power  be  not  vested 
in  the  Commissioners,  very  great  inconvenience  would  follow.  The 
19th  section  shows  that  they  alone  are  to  determine  the  matter  and 
amount  of  the  works  to  be  executed,  and  that  the  determination 
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they  arrive  at  cannot  be  questioned  by  any  person  whatever.     The  E.  T.  1853- 

declaration  makes  n6  reference  to  the  amount,  showing  conclusively     « — -v — -^' 

Ex  parte 
It  cannot   be  called  into  question ;  and   on  the  trial   of  the  tra-    drainage 

verse,   the   only  question   would    be    if  the  sums   were   properly      commis- 

SIONCR8» 

proportioned  ? 


H.  Law  (with  him  SprotUe  and  Napier),  contra. 

It  is  admitted  that  the  Commissioners  are  exclusively  the  judges 
of  the  necessity  and  proper  mode  of  re-constructing  these  bridges, 
&c^  and  even  of  the  amount  to  be  so  expended.  It  is  clear  too, 
that  the  entire  of  the  moneys  so  expended  by  the  Commissioners 
must  be  repaid,  so  that  the  securities  of  the  different  persons  who 
have  advanced  moneys  to  them,  as  provided  by  the  Acts,  will  remain 
whoUy  unaffected.  The  real  question  is  whether,  where  the  re-con- 
struction of  a  county  bridge  has  become  necessary  for  perfecting  the 
drainage  of  the  district,  the  entire  expense  of  such  re-construction  is 
to  be  borne  by  the  county  in  certain  praportionSy  as  is  said  on  the 
other  side  ;  or  whether,  as  we  say,  the  county  is  in  such  case  to  pay 
only  a  proportion  of  such  expenditure,  leaving  the  residue  as  before 
a  charge  upon  the  district  drained,  as  part  of  the  ordinary  expenses 
of  such  drainage.  It  is  submitted  that  the  latter  is  the  grammatical 
and  rational  construction  of  the  60th  section.  It  will  be  observed 
that  that  clause  dealt  with  two  classes  of  cases,  in  which  the 
county  may  be  called  on  to  contribute.  One  of  these  is  the  present 
case,  where  a  bridge  sufficient  for  all  county  or  public  purposes  as  a 
roadway  is  yet  insufficient  for  the  discharge  of  the  greater  volume 
of  water  brought  down  by  the  drainage  works,  and  where  conse- 
quently the  re-construction  of  such  bridge  becomes  necessary;  of 
which  necessity,  as  well  as  the  mode  of,  and  proper  putting  in  re- 
construction, the  Commissioners  are  exclusive  judges.  The  other 
case  is  where,  without  touching  the  county  road  at  all,  by  the  mere 
fact  of  the  adjacent  district  being  drained,  the  road  is  relieved  from 
periodical  flooding.  Having  thus  described  these  two  cases,  and 
given  the  Commissioners  complete  power  in  the  former  to  remedy 
the  evil,  the  section  further  authorises  them  **  to  determine  by 
*'  a  declaration  in  writing,  under  their  liands  and  seals,  the  proper- 
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£.  T.  1863.  *'  tions  of  the  expenses  of  such  re-construction  or  relief  from  flooding 
Exch,  Cham. 

V "  which  shall  be  defrayed  by  the  county  or  counties  respectively,  or 

Ex  parte 
DRAiNAOs     ''any  barony  or  half  barony  of  such  county  or  counties    within 

COMMI8-      « which  such  bridge,  &c.  may  be  situated."     Now  it  is  plain  that 
sioners.  .  »  '  -^ 

the  entire  expense  of  relieving  the  road  from  periodical  flooding,  that 

is  to  say,  of  draining  the  district,  cannot  be  thrown  on  the  public, 

because  they  get  this  incidental  benefit ;  and  if  **  the  proportions  of 

the  expenses  to  be  defrayed  by  the  county,"  &c.,  means  part  only 

of  '*  the  expenses  of  such  relief  from  flooding,"  as  is  admitted  on  the 

other  side,  how  can  the  very  same  words  in  the  same  sentence,   as 

applied  to  the  other  subject,  '*  such  re-construction,"  have  a  totally 

different  signification,  and  mean  the  entire  of  such  expenses    in 

certain  proportions?    Again,  it  is  evident  that  a  traverse  is  given  in 

etfety  case  ;  but  if  the  construction  on  the  other  side  be  right,  there 

can   be  no  traverse  but  where  there  are  proportions ;  and  thus  by 

not  apportioning  the  expenses,  but  determining  that  the  entire  cost 

of  each  work  shall  be  borne  by  any  one  county  or  barony,  or  half 

barony,   the  Commissioners  may  deprive   the  cess-payers  of  their 

traverses  altogether.     This  construction,  too,  would  lead  to  infinite 

confusion  and  absurdity ;   for  instance,  one  of  two  counties  thus 

charged  trctverses  the  declaration,  and  apportions  the  sums  almost 

entirely  on  the  other,  leaving  only  a  shilling  on  itself;  the  second 

county,  in  return,  does  the  like;  which  then  is  to  prevail?      The 

same  may  take  place  between  baronies  of  the  same  county,  or  between 

the  county  and  its  own  barony  or  baropies,  if  the  proper  apportion- 

ment  of  the  entire  burthen  is  the  object  of  the  traverse.     But  the 

question  is  completely  settled  by  the  latter  part  of  the  section,  which 

says  that  *'  such  sum  as  shall  be  found  upon  such  traverse  shall  be 

'*  inserted  in  the  declaration  by  the  Court  before  whom  the  traverse 

*'  shall  be  tried,  and  the  grand  jury  are  to  present  the  sum  or  sums 

''mentioned  in  such  declaration,  whether  as   originally  made  or 

*'  as  altered  on  the  traverse ;  and  in  case  they  refuse  to  present  ike 

^*sum  so  mentioned,  &c.,  or  which  shall  be  found,"  &c.,  the  Court  is 

to  make  an  order  for  the  levying  of  the  same.     There  is  not  a  word 

here  about  *'  proportions : "  on  the  contrary,  it  is  evident  that  the 

traverse  deals  only  with  *'  the  sum "  mentioned  in  the  declaration^ 
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which  the  petit  jury  may  redace  if  they  thiuk  fit,  to  an  amount  T.  T.  1863. 
,,_,.,              ,          ,                 -        ,                 ,        Ejcqh.  Cham. 
representing  tlie  benefit  which  may  have  been  conrerred  upon  the      < , — ^ 

Ex  parte 
county  by  the  substitution  of  a  new  bridge  for  an  old  one,  or  by     drainage 

having  the  road  relieved  *from  winter  floodings.  This  construc- 
tion makes  the  entire  Act  rational  and  consistent,  requiring  from  the 
county  only  a  contribution  proportioned  to  the  benefit  received, 
and  leaving  the  rest  of  the  expense,  like  any  other  drainage  outlay, 
to  be  borne  by  the  lands  drained,  the  owners  of  which,  after  full 
notice  of  all  the  works  required,  and  their  probable  cost,  have 
advisedly  put  the  Commissioners  in  motion,  and  must  of  course  pay 
for  these  operations — [see  sections  3,  8,  10,  12,  17»  19] — whilst  the 
county  as  such  had  neither  interest  nor  option  in  the  matter. 
When  the  bridges  are  insufficient  for  county  purposes,  different  pro- 
visions are  applicable — [sections  145;  146] — and  where  the  county 
is  to  be  benefited  by  improvement  of  navigation  in  common  with 
drainage,  or  to  pay  for  the  same,  they  have  the  means  of  exercising 
an  option  on  the  matter,  in  the  first  instance,  just  like  the  land- 
owner— [see  sections  5,  7»  8,  12,  14,  22.] — So  in  like  manner  the  Act 
provides  that  mill-owners,  who  obtain  an  incidental  benefit,  shall 
contribute  prbportionably — [section  48.] — On  the  whole,  therefore,  it 
is  submitted  that  our  construction  of  the  60th  section  is  not  only 
the  strictly  grammatical,  but  also  the  only  rational  one,  and  con- 
sistent with  the  other  provisions  of  the  Act,  and  that  consequently 
the  declaration  of  the  Commissioners  in  this  case  is  not  conclusive 
ms  to  the  amount  to  be  levied  on  the  county  or  its  baronies. 

Cur.  ad.  vuli. 


MOHAHAN,   C.  J. 

This  case,  which  was  reserved  by  me  from  the  last  Summer 
Assizes  of  the  county  of  Fermanagh,  is  one  of  considerable  difficulty, 
depending  on  the  construction  to  be  put  on  the  statute  5  &  6  Ftc, 
e.  89»  The  question  turns  upon  the  60th  section  of  that  Act,  for 
though  other  sections  have  been  referred  to,  and  observed  upon, 
daring  the  argument,  none  of  them  throw  much  light  on  the  question, 
which  really  is,  what  is  the  true  construction  of  that  section  ? 
VOL.  3.  19  L 
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That  section  enacts  "That  if  any  existing  bridge,  cuhrert  or 
"  archway  for  the  discharge  of  water,  under  any  public  or  county 
*'  road,  shall  in  the  opinion  of  the  said  Commissionera  be  insulBcient 
''  for  the  free  discharge  of  such  water,  an4  shall,  by  reason  of  such 
*'  insufficiency,  cause  or  tend  to  cause  the  flooding  of  or  other  injury 
"  to  any  of  the  land  to  be  drained  or  improved  by  the  proposed 
**  works,  or  where,  by  means  of  any  such  works,  any  public  or  counly 
"  road  shall  be  relieved  from  periodical  flooding,  it  shall  be  lawful 
**  for  the  said  Commissioners  to  have  the  same  recon.'tmcted  in  such 
**  manner  as  to  them  shall  appear  sufficient,  and  to  determine,  b]r 
«<a  declaration  in  writing  under  their  hands  and  seals,  the  pro- 
^*  portions  of  the  expenses  of  such  reconstruction  or  relief  from 
'^^  flooding,  which  shall  be  defrayed  by  the  county  or  counties 
''^  respectively,  or  any  barony  or  half  barony  of  such  county  or 
^<  counties,  within  which  such  bridge,  archway,  culvert  or  road,  or 
"  any  part  thereof  may  be  situated ; "  and  it  then  provides  the  mode 
In  which  the  traverse  is  to  be  conducted. 

The  question  I  reserved  was,  whether  the  declaration,  made  by 
.  the  Board  of  Works  under  that  section,  was  conclusive  as  to  the 
amount  to  be  levied  off  the  county,  or  the  baronies  of  the  county,, 
when  the  bridge  was  erected  ?  It  was  contended,  on  behalf  of  the 
Board  of  Works,  that  the  declaration  was  eonelttsive,  and  tkai  the 
entire  sum  expended  in  the  building  of  the  bridge  was  to  be  borne 
by  the  county,  or  the  county  and  the  baronies  of  the  oesnty ;  the 
only  question  to  be  tried  on  any  traverse  being,  how  the  propor- 
tions were  to  be  distributed  between  the  county  and  ita  baronies. 

On  the  other  hand,  it  was  contended,  on  behalf  of  the  grand  jury, 
that  the  entire  sum  expended  was  not  to  be  levied  off  the  cooaty 
and  its  baronies,  in  other  words,  to  be  paid  by  the  public 

We  are  unanimously  of  opinion  that  the  declaration  ia  not 
•conclusive  as  to  the  amount  to  be  ^evied  off  the  county  and  its 
baronies,  or,  in  other  words,  as  the  sum  to  be  paid  by  the  publk» 
but  that  the  sum  properly  payable  by  the  county  and  its  baronies, 
or,  in  other  words,  by  the  public,  is  to  be  determined  on  the  tvavene. 
I  therefore  should  have  received  this  traverse,  and  it  must  eon- 
isequently  go  back  and  be  tried  at  the  next  Assizes. 
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T.  T.  1853. 


THE  QUEEN,  at  the  prosocotion  of  The  Rev.  F.  M-CARTHY, 

V. 

THE  POOR-LAW  COMMISSIONERS.* 
(Queen's  Bench.) 


May  77. 
June  3. 


Mandamus.— The  writ  recited  that,  under  1  &  2  Ftc,  c.  56  (Brst  ^nder  1  &  2 

Irish  Poor-law  Act),  the  House  of  Industry,  in  the  county  of  the  city  ^  48,  the  Poor- 
^  "^  ^  •'law  Commis- 

of  Dublin,  became  vested  in  the  Poor-law  Commissioners  for  the  sioners  are  to 

take  order  for 

purposes   of  the  Act;  that   a   portion   of  the    building   had   been  the  perfor- 
mance of  reli- 

con verted  by   the   Commissioners   into   the  North  Dublin   Union  gions  service 

Workhouse,  and  that  same  was  situate  in  St.  Michan's  parish,  in  boose,  snd  to 

the  county  of  the  city  of  Dublin.     It  then  recited  that  the  Poor-  ^^^*  ^^  ^ 

law  Commissioners  were,   under   the  Act,  to  take  order  for  the  ?t?^'    j? 

nold  office  du- 

performance  of  religious  service  in  the  Workhouse,  and  to  appoint  "^8  •J^S**'?** 

chaplains  for  that  purpose,  who  were  to  hold  office  during  the  i^^  rach  ap- 
pointment pre- 

pleasure  of  the  Commissioners,  but  that  nothing  should  authorise  ference  shiUl 

be  g^Ten  to 

them  to  appoint  more  than  one  fit  person,  being  in  holy  orders,  some  clergy. 

and  of  the  Established  Church,  one  other  fit  person,  being  a  Pro-  Established 
tLStaut  dissenter,  and  one  other  fit  person,  being  a  priest  or  cler-  atingwiSST' 
gyman  of  the  Roman  Catholic  Church,  to  be   chaplains  in  euch  J^beie*Ae 

Workhouse ;  and  that  in  the  appointment  of  such  chaplains,  pre-  Workhouse  is 

'^'^  r  >  r         situate,  if  duly 

ference   should   be   given   to   some  clergyman  of  the  Established  qn^ed.— 

y  Heldf  on  a  re- 

Church   officiating   within   the   parish    in   which    the   Workhouse  turn  to  a  man- 

damns  requir- 
was  situate,  if  auly  qualified,  and  in  like  manner  to  the  dissent-  ing  the  Com- 
missioners to 
appoint  the  curate  of  the  parish  to  the  office  (the  rector  having  waived  his  right),  that 
the  Commissioners  are  the  sole  judges  of  the  fitness  for  such  (&ce,  and  that  a  return, 
setting  out  that  in  their  discretion  and  judgment  they  had  appointed  a  duly  qua- 
lifi^  person,  could  not  be  questioned^ 

Held  oho,  that  the  words,  **  preference  shall  be  given  to  some  clergyman  of  the 
Established  Church,  officiating  within  the  parish,'  do  not  amount  to  an  exclusion 
of  all  other  clergrmon ;  and  that  the  other  words,  *'  if  duly  qualified,"  refer  to  some- 
thing of  which  the  Commissioners  are  to  judge ;  "  officiating  "  meaning  doing  the 
duty  of  an  office. 

Held  aUo,  that  mandamus  was  the  proper  remedy,  because  the  title  of  the  prose- 
cutor is  asserted  upon  a  supposal  that  the  ^le  of  the  piurty  in  possession  is  colorable 
or  void ;  quo  warranto  does  not  lie  for  an  office  held  during  pleasure. 

Semble. — In  applying  for  the  conditional  order,  the  party  benefited  was  the  party 
in  whose  name  toe  cause  should  be  entitled. 

*  Xefrot,  C.  J.,  absente. 
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T.  T.  1653.  ing  and  Roman  Catbolic  clergymen.  It  stated  that  the  Re?. 
F.  McCarthy,  at  the  time  of  the  appointment  thereinafter  spe- 
cified, was  in  holy  orders,  and  a  clergyman  of  the  Established 
Church,  officiating  within  and  throughout  the  parish  of  St.  Michan, 
and  duly  qualified,  under  the  provisions  of  the  Act,  to  be  appointed 
Protestant  chaplain  to  the  North  Dublin  Union  Workhouse;  that 
the  Commissioners,  in  contravention  of  the  provisions  of  the  Act, 
and  not  regarding  their  duty  in  that  behalf,  had  appointed  the 
Rev.  T.  R.  Shore  to  that  office,  he  not  then,  nor  now,  being  a 
clergyman  of  the  Established  Church  officiating  within  the  said 
parish,  or  authorised  to  officiate  throughout  or  within  the  parish 
by  the  incumbent  thereof*  or  duly  qualified  in  that  behalf;  and 
that  they  had  refused  to  appoint  the  prosecutor  to  the  office, 
according  to  the  statute,  &c.  The  writ  then  commanded  the 
Poor-law  Commissioners  to  appoint  the  prosecutor  to  the  office^ 
or  show  pause,  &c. 

To  this  writ  the  Commissioners  made  a  return,  certifying  a 
sealed  order  of  the  Commissioners,  of  24th  of  December  1847,  by 
which  the  Rev.  C.  S.  Stanford,  then  incumbent  and  rector  of 
St.  Michan's,  was  appointed  a  chaplain  of  the  North  Dublin 
Union  Workhouse ;  that  he  was  forthwith  admitted  to  that  ofiice, 
and  so  continued  until  his  removal  by  the  Commissioners ;  that 
4^rtain  charges  having  been  preferred  against  Mr.  Stanford  by 
the  Roman  Catholic  clergyman,  for  distributing  tracts  among  the 
inmates,  of  a  controversial  tendency,  an  inquiry  was  instituted 
by  the  Commissioners;  and  in  the  exercise  of  their  discretion, 
and  according  to  their  judgment,  for  the  public  interest,  they 
considered  it  fitting  that  Mr.  Stanford  should  resign  the  chap- 
laincy. The  return  then  set  out  a  sealed  order  of  the  Commissioners 
for  his  removal,  and  stated  that  for  some  time  previous  to  Mr. 
Stanford's  removal,  a  part  of  the  duties  of  the  chaplaincy  was 
done  by  Mr.  F.  McCarthy,  who  was  his  curate,  and  nominated  by 
him  as  such ;  and  that  he  officiated  within  the  parish  in  no  other 
character  than  as  such  curate ;  that  Mr.  McCarthy  circulated  the 
tracts  in  question,  and  the  Commissioners,  deeming  that  injaiioos 
to  the  discipline  of  the  Workhouse,  did  not  consider  Mr*  McCarthy 


COMMON  LAW  REPORTS. 


149 


V. 

THB 

POOR-LAW 

COMIilS- 

8IONEB8. 


«  fit  person  to  be  appointed  chaplain;  that  they  considered  and  T.  T.  1863. 
concluded  that  the  Rev.  T.  R.  Shore  was  a  fit  person,  and  duly      « ' 

THE    QUEEN 

qualified  to  be  appointed  to  the  said  vacant  office,  having  been, 
and  still  being,  a  clergyman  of  the  Established  Church,  and  in 
priest's  orders,  and  a  bachelor  of  divinity  in  the  University  of 
Dublin,  and  being  then  and  still  qualified  to  hold  an  ecclesiastical 
appointment,  and  being  then  and  still  ehaplain  to  the  House  of 
Industry,  and  a  clergyman  of  the  Established  Church  officiating 
within  the  parish  of  St.  Michan.  The  return  then  stated  that 
the  House  of  Industry  had  vested  in  the  Commissioners,  and  that 
a  portion  of  it  had  been  converted  into  a  Workhouse,  the  other 
part  remaining  as  a  House  of  Industry,  consisting  of  hospitals; 
that  the  greater  portion  of  the  remaining  part  was  in  St.  Michan's 
parish,  and  that  the  House  of  Industry  was  supported  by  parlia- 
mentary grants,  and  that  the  patronage  of  the  chaplaincy  to  the 
House  was  in  the  Crown ;  that  Mr,  Shore  was  appointed  to  that 
chaplaincy  by  the  Lord  Lieutenant,  on  the  11th  of  November  1844, 
and  on  the  12th  of  March  1845  he  was  duly  licensed  by  the  Arch- 
bishop of  Dublin  to  read  the  book  of  common  prayer,  and  perform 
all  offices  and  celebrate  all  holy  ordinances  incident  to  his  func- 
tions therein,  according  to  the  rites  and  ceremonies  of  the  Church 
of  England,  by  virtue  of  which  appointment  Mr.  Shore  did,  and 
still  does,  officiate  as  such  chaplain  ;  and  at  the  time  of  his  appoint- 
ment by  the  Commissioners,  he  was  enrolled  in  the  visitation  roll 
of  the  diocese  of  Dublin,  and  that  he  was  subject  to  the  visi- 
tation of  the  rural  Dean.  It  then  alleged  his  appointment  as 
Protestant  chaplain  of  the  North  Dublin  Union  Workhouse,  under 
a  sealed  order  of  the  Commissioners,  of  20th  of  January  1852 ; 
and  concluded  by  submitting  that  they  were  not  bound  to  appoint 
Mr.  McCarthy  to  the  office. 

To  this  return  a  demurrer  was  put  in  by  the  prosecutor ;  the 
principal  ground  being  that  the  retui^i  did  not  show,  except  by 
intendment,  that  the  Commissioners  had  appointed  any  clergyman  of 
the  Established  Church,  officiating  within  the  parish,  to  the  office  of 
ehaplain ;  that  it  did  not  show  that  Mr.  McCarthy  was  not  a  fit 
person ;  that  the  distribution  of  tracts  was  no  ground  of  unfitness. 
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T,  T.  1 863.  and  that  it  did  not  aver  any  good  reason  for  not  appoidting  him. 

— '  When  the  motion  was  made,  applying  uxc  the  wnt  of  manda- 

muB,  in  Trinity  Tenn  1852,  it  waa  sought  for  on  behalf  of  the 
rector  and  churchwardens  of  the  parish  of  St.  Michan,  and  in 
their  name  was  discussed,  and  the  conditional  ruk  was  ao  anliiled 
on  the  authority  of  Regina  v.  The  Poor-law  ComMUiumer9{a)'t 
but  during  the  argument  it  was  thrown  out  that  such  form  of  order 
was  wrong,  and  that  the  party  to  be  benefited  was  the  pcfraen  in 
whose  ntune  the  rule  should  go.  The  Court,  however,  re&ising  to 
review  a  solemn  decision,  on  motion,  suggested  that  the  order  should 
be  amended,  so  that  neither  party  might  be  prejudiced,  and 
ultimately  on  consent,  the  rule  for  the  mandamus,  taken  out  in 
the  name  of  the  rector  and  churchwardens,  was  disehaiged,  and  a 
new  rule  for  a  primary  writ  of  mandamus  to  the  Commissioners,  in 
the  name  of  Mr.  McCarthy,  was  granted.  To  that  writ  the  above 
return  was  filed. 


Drury  and  Napier  (with  them  Marilejf),  in    support   of  the 
demurrer. 

This  question  turns  on  the  48th  section  of  1  &  2  Ftie.,  c.  56,  which 
obliges  the  Poor-law  Commissioners  to  appoint  to  the  chaplaincy  of 
the  Workhouse  a  clergyman  of  the  Established  Church,  offieiating 
within  the  parish.  With  the  exception  of  the  rector,  who  is  not 
seeking  the  office,  the  prosecutor^  as  his  curate,  is  the  person  to 
be  appointed:  Regina  v.  7%e  Poor-law  Commissioner* (Jb).  There 
Busbe,  C.  J.,  says,  **  The  rector  of  St.  Michan's  continues  to  be 
<*  rector  of  that  portion  of  St.  Michan's  which  lies  within  the  new 
*'  parish  of  Grangegorman ;  his  rights  and  duties  are  both  expressly 
'^saved  by  the  statute.  He  is  the  persona  eeelesuB^  the  parson; 
"  and  is  entitled  to  all  tithes  and  dues  accruing  in  the  new  parish, 
"save  so  far  as  the  endowment  may  interfere.  The  cure  of  souls 
"  remains  in  him  expressly,  as  before  the  passing  of  the  Act.  He  is 
''therefore  the  real  officiating  clergyman  within  the  new  parish, 
"  and  his  duty  he  may  perform  personally  or  by  his  cuxate."  Tha 
Commissioners  have  a  perfect  right  to  appoint  any  clergyman 
officiating  within  the  parish,  and  we  have  no^ng  to  do  with  the 
(a)  2  J.  &  Sy.  721.  (6)  Ibid. 
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gTOimda  of  their  dismiasal  of  Mr.  Stanford;  that  was  done  in  their  T.  T.  I85S. 

discretion*    But  does  not  that  very  section,  the  48th,  contemplate     — ^,.,/ 

the  case  of  the  curate's  being  appointed  to  the  chapkincj  ?    Every  ^ 

statute  is  imperative,  and  the  Court  must  see  if  its  provisions  be         tbs 

complied  with.    But  does  non-compliance  with  its  provisions  avoid      oQwuts-* 

the  Act?     The  Commissioners  are  bound  to  show  good  grounds      aiONSxa. 

for  not  preferring  some  of  the  curates  officiating  within  the  pariah ; 

and  the  question  then  arises,  is  Mr.  Shore  an  officiating  olergyman 

within  the  parish  ?    The  nature  of  this  appointment  has  reference  to 

the  recognised  discipline  of  the  parish.    No  one  can  officiate  in  the 

parish  against  the  will  of  the  rector,  unless  bj  operation  of  some  Act 

of  Parliament,  and  there  is  no  private  chapel  Act  but  provides  for 

the  consent  of  the  rector.     A  private  chaplain  cannot  baptissi  or 

do  other  religious  acts  without  the  authority  of  the  rector,  and  it  is 

the  duty  of  the  rector  to  have  the  spiritual  wants  of  the  parishion* 

ers  provided  for  ;    to  have  the  poor  attended  to  and  relieved, 

and  to  have  the  collections  for  the  poor  taken  under  his  order; 

and  this  discipline  is  the  law  of  the  land.     Can  the  Poor*law 

Commissioners  intrude  into  a  parish  or  workhouse  a  person  whom 

the  rector  may  not  at  all  recognise? 

In  the  present  case,  the  rector  and  the  one  curate  waive  their 
right  in  favour  of  the  second  curate,  Mr.  McCarthy ;  and  this  appli- 
cation is  made  to  the  Court,  because  the  rector  is  bound  to  maintain 
his  parochial  rights,  and  though  the  rector  may  be  removed  from 
the  chaplaincy  on  personal  grounds,  his  curate  cannot  be  passed 
by.  No  child  can  be  baptiaoed  in  the  Workhouse  without  the 
consent  of  the  rector;  he  has  the  control  of  the  celebration  of* 
divine  service;  he  is  -  responsible  to  the  bishop^  and  is  bound  to 
have  "that  service  celebrated.  As  to  the  rights  of  rectors:  Bliss 
V.  Woods  (a)  i  Mousey  v.  Hilleoai{b)i  Wiiliawu  v.  Brown  (e); 
Famtwortk  v.  Bishop  of  Chester  {d).  The  license  of  the  bishop 
cannot  be  substituted  for  the  will  of  the  rector ;  and  it  could  not 
be  intended  by  the  Poor-law-  Act  to  give  the  Commissioners  a 
power  to  enable  a  clergyman  to  do  acts  which  his  ecclesiastical 

(a)  S  Hag.  486.  (6)  2  Hag.  90. 

{€)  \  Curt.  55.  (e)  4  B.  &  C.  568. 
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T.  T.  1853.  superior  bad  not  given  him  power  to  do.     The  person  officiatiDg  m 
^ — ^.— ^      the  parish,  under  the  law  of  the  land,  is  the  person  to  be  chosen  for 

THE     OOEEIV 

^  the  office.     It  must  be  conceded  a  qua  warranto  will  not  lie  in  such 

a  case;  and  what  then  remains?  The  Commissioners  are  bound 
to  do  an  ^t  in  a  particular  ^way,  and  fill  up  the  office  from  a 
particular  class,  giving  the  preference  to  certain  persona  in  the 
parish.  The  7  G.  4,  c.  74,  c.  68  (Prisons'  Act),  contains  an  anal- 
ogous provision  to  1  &  2  Fife,  c.  56,  s.  48,  and  since  its  passing, 
the  practice  has  been  uniform,  to  appoint  the  parochial  clergj 
to  the  office  of  chaplain  in  the  prisons.  The  word,  *'  officiating," 
in  the  section,  means  the  clergyman  of  the  parish  officiating  within 
the  parish,  and  not  merely  at  some  place  in  the  parish.  We 
cannot  tell  how  Mr.  Shore  is  appointed ;  his  license  is  to  perform 
divine  service  in  the  House  of  Industry,  and  exercise  the  functions 
of  his  office  as  a  clergyman  doing  the  proper  duties  of  a  clergy- 
man ;  but  still  that  does  not  give  him  a  siiUus — officiating  means 
acting  officially,  and  it  must  be  throughout  the  parish,  not  in  a  pri- 
vate chapel.  In  Trebee  v.  Keith  (a),  Lord  Hardwicke  says : — "  The 
*'  word  officiating  ought  not  to  be  so  construed ;  for  reading  prajers, 
"  or  a  sermon  in  a  private  family,  is  not  performing  divine  service." 


E.  Pennefather  and  Maedonogh  (with  them  the  Attomey-Gene- 
ral  (Brewster),  in  support  of  the  return. 

The  Commissioners  allege  by  their  return  that  they  have  appointed 
a  fit  person  to  the  office  of  chaplain;  and  when  a  discretion  » 
vested  in  a  public  body,  or  in  an  individual,  this  Court  wUl  not 
*  interfere  with  the  exercise  of  that  discretion :  The  King  y.  T%e 
Mayor  and  Aldermen  of  London  {b);  The  Queen  v.  The  BroMn- 
tree  Union  (c)  ;  The  King  v.  The  Poor-law  Commiseionere  (cf). — 
[The  Court  intimated  that  position  would  not  be  controverted.] 

The  Commissioners  cannot  be  compelled  to  appoint  an  officer 
removeable  at  pleasure;  no  mandamus  lies  in  such  a  case:  71U 
Queen  v.  The  Justices  of  Middlesex  {e) ;  The  Queen  v.  The  Visii- 


(a)  2  Atkyn.  498. 
(c)  1  Q.  B.  130. 


(b)  3  B.  &  Ad.  255. 
(fO  6  Ad.  &  EU.  54. 


(<)  9  Ad.  &  Ell.  5lO. 


COMMON  LAW  REPORTS.  153 

ing  JusHcfS  of  the  Middlesex  Asylum  (a).    Where  no  result  can  T.  T.  1853. 

^             .„                                 ,               r^      Queen'iBench 
follow  from  the  inquiry,  the  Court  will  not  grant  a  mandamus :  The     v^^-v ' 

THB     ODBSIT 

Queen  v.  Tike  Norihwich  Savings  Bank  (b) ;  Ex  parte  Harvey  (e).  ^ 

If,  as  contended,  the  word  ''officiating"  refer  merely  to  the  rector^         the 

_  .-     ,  1   **         #.  M.I         POOR-IiAW 

vicar  or  curate,  what  is  the  use  of  the  word  "preference"  in  the  commis- 
proviso  to  the  48th  section  ?  The  statute  is  not  limited  to  the  paro-  sionbrs. 
chial  clergy ;  but  even  if  it  were,  the  Commissioners  have  done  their 
duty  according  to  their  judgment,  and  the  Court  cannot  review  that 
appointment.  When  the  Legislature  wished  to  limit  a  duty,  or 
confine  it  to  a  class,  as  in  the  Prisons  Act,  7  G,  4,  c.  74,  s.  68, 
they  have  used  the  words  "incumbent,  rector  or  vicar;"  but  in 
the  Poor-law  Act  the  words  are  general : — "  That  in  the  appoint- 
^*  ment  of  such  chaplain,  preference  shall  be  given  to  some  clergyman 
"  of  the  Established  Church  officiating  within  the  parish  in  which 
"  such  workhouse  shall  be  situated,  if  duly  qualified ;  and  in  like 
'*  manner  to  some  Dissenting  minister  and  some  clergyman  of  the 
"  Roman  Catholic  religion,  if  duly  qualified,  acting  as  such  within 
the  parish." — [Lsfbot,  C.  J.  Does  th^t  mean  a  clergyman  locally 
discharging  duty,  or  dischai'ging  parochial  duty  ?  Suppose  the 
case  of  three  or  four  churches  in  one  parish — Perbin,  J.  As 
in  Armagh,  where  there  is  the  cathedral  church  and  the  parish 
church.] — The  Legislature  intended  to  prevent  a  total  stranger, 
unconnected  with  any  parochial  duty  in  the  parish,  being  ap- 
pointed.— [Crampton,  J.  Suppose  the  case  of  a  private  chaplain 
to  a  nobleman,  and  the  people  of  the  parish  attending  his  mi- 
nistrations, would  he  come  within  the  Act  ?] — So  we  say,  and 
also  would  the  chaplain  of  the  Archbishop  doing  service  in  the  ' 
palace — ^whejreas  the  other  side  must  argue  that  the  proviso 
only  applies  to  the  rector,  vicar  and  curates. — [Moore,  J.  The 
words  "some  clergyman"  seem  to  give  a  more  extended  scope  to 
the  proviso.] — Any  one  doing  duty  within  the  parish  as  a  clergy- 
man is  eligible  for  the  chaplaincy,  that  is,  one  lawfully  ministering 
to  some  people  in  the  parish.  The  words,  <<  officiating  within  the 
parish,"  prevent  the  consideration  of  its  applicability  to  the  merely 

(a)  2  Ad.  &  £11.,  N.  S.,  433.  (6)  9  Ad.  &  EU.  729. 

(c)  7  Ad.  &  EU.  739. 
VOL.  3.  20  I4 
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T.  T.  1863.  local  olergyineii.  Mr.  Shore  baa  been  appointed  to  read  fnfom 
and  vifiit  the  sick,  and  that  within  a  place  where  the  pariah  ekargj 
bad  no  right  to  enter. — [Pbbein,  J.  He  officiates  wMin  but  nol 
throughout  the  parish.] — This  is  not  a  case  in  which  a  mandanms 
can  go.  The  office  is  full,  and  was  filled  under  the  sealed  order  of 
the  Poor-law  Oommissioners  at  the  time  the  conditional  order  was 
granted.  If  9110  warranto  do  not  lie,  neither  will  a  maadamai, 
and  if  a  quo  warranto  do  lie,  then  the  remedy  hj  mandamus  camioi 
be  applied. — [Lbfbot,  G.  J.  You  do  not  argue  that  a  quo  war- 
ranto would  lie  for  this  office ;  any  thing  that  is  enjoined  by  statute 
may  be  compelled  by  mandamus — Cbamptoii»  J.  A  di^Kcnky 
might  arise  if  the  office  were  colorably  full.] — The  office  here  is 
filled  up  by  the  only  persons  who  can  appoint  to  it.  In  Tcqfpmg 
on  MandamuSj  p.  182^  it  is  said : — *'  But  where  ui  ofike  is  full,  by 
**  the  appointment  of  the  person  who  primd  fade  or  ordinarily 
^'  has  the  right  of  appointment,  and  where  there  are  means  of 
*'  trying  the  title  by  action,  as,  by  refusing  to  pay  the  fees,  ^kc,  the 
*^  Court  will  not  grant'  a  mandamus  against  the  party  fflHng  the 
<<  office,  in  order  to  try  the  title,  especially  where  it  is  doubtful 
^'  whether  or  not  an  information  in  the  nature  of  a  quo  warranto 
^  will  lie  for  the  usurpation  of  such  office." — [Crampton,  J.  Sup- 
pose a  clergyman  appointed,  not  coming  within  the  terma.  of  ftlie 
Act  of  Parliament,  is  that  appointment  void  ? — ^Lkfbot,  C.  J.  Is 
in  short  this  appointment  a  good  or  bad  one  ?] — If  it  be  ad 
absolutely  a  bad  ap{»ntment  the  Court  cannot  interfere;  a  curate 
can  have  no  right  inchoate  or  otherwise  entitling  him  U>  make  this 
application ;  the  rector  has  a  statuSj  and  is  entitled,  or  at  least  may 
have  a  right  to  insist  on  being  appointed,  but  the  curate  is  the 
servant  of  the  sector:  2  Bum.  Ece.  Law,  p.  61,  tit.  Curate.  If 
the  rector  have  the  power  of  dismissing  the  curate,  it  must  be 
ai^ed  that  he  h^d  the  power  of  compelling  the  Commissioners 
to  appoint  him.  The  curate  may  be  eligible,  but  he  has  not 
auch  an  inchoate  right  or  status  as  to  insist  on  this  Court  in- 
terferhig  on  his  behalf;  and  where  a  rector  has  lost  ^e  c^Bce 
for  sufficient  cause,  the  ordinary  rule  applies,  of  the  acceaaoiy 
following  the  principal.    The  48th  section  of  the  Act  is  but  dedara- 
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Cory  in  favour  of  the  discretion  of  the  Poor-law  Commissioners;  for  T.  T.  1863. 
if  the  words,  "  preference  shall  be  given,"  mean  but  "  appointment,"  ^H^^^JHf  * 
then  the  proviso  is  absurd.  The  case  is  not  bettered  ^hj  the  appli- 
cation being  made  on  behalf  of  the  curate  than  if  it  were  made  hj 
the  rector  himself— for  where  is  the  obligation  on  the  part  of  the 
Commissioners  to  appoint  Mr.  Stanford's  curate  to  the  office  ?  The 
object  of  the  Legislature  was  to  leave  unfettered  the  discretion  df  the 
Commissioners,  though  in  the  statute  it  was  reconunended  that  in  a 
particular  appointment  a  preference  should  be  given ;  but  that  gave 
DO  right  to  an  J  one.  Mr.  Shore  was  eligible,  and  within  that  rule 
as  to  preference ;  and  even  if  not,  that  rule  does  -not  give  such  a 
right  to  any  one  as  would  enable  this  Court  to  interfere  in  the 
appointment.  Fitness  or  unfitness  is  for  the  Ecclesiastical  tribunal. 
In  Cafr  v.  Marsh  (a),  what  is  meant  by  "  officiating  "  is  explained ; 
it  is  but  the  administration  of  divine  service :  Ex  parte  Inge  {b) ; 
Re  Behffed  Wilkes*  Charity  {e).  The  case  in  2  .A  4*  Sy.,  relied 
on  by  the  prosecutor,  is  distinguishable  in  this,  that  the  point  in 
issue  there  was  as  to  locality,  and  it  was  the  rector  who  sought  the 
office. 


Ntgrier  replied. 

The  question  as  to  whether  th^  Court  had  jurisdiction  to  grant 

this  noandamus  cannot  be  now  discussed,  since  by  9  &  10  Fie., 

c  113,  s.  6,   the  validity  of  the  return  may  be  questioned  on 

demurred.     The  only  question  is,  if  this  return  be  a  valid  one  ? 

ne  Queen  v.  Ihe  Bristol  Dock  Company  (d) ;  Rex  v.  Barker  {e) ; 

The  King  v.  Reetor  and  Churchwardens  of  Birmingham  (/) ;  Rex 

V.  Bedford  Level  {jg)\   Rex  v.  Kinahan(h)%   Rex  v.  Mayor   of 

Oxford  (t).     As  to  the  words  ''  within  the  parish,"  he  referred  to 

7  &  8  Ftc.,  c.  59>  8.  4 ;  and  as  to  the  power  of  removal,  he  cited 

CosteUo's  ease  {k). 

Cur,  ad.  vult. 

(a)  2  Phil.  198.  (fr)  2  Bum.  ft  MyL  601. 

(c)  3  Mac.  &  Gor.  447. 
(<0  2  Q.  B.  64.  (e)  3  Burr.  1265. 

(/)  7  Ad.  &  £1.  254.  (^)  6  East,  356. 

(A)  12  CI.  &  Fin.  542.  (0  2  Salk.  429. 

(*)  SLawRec.  N.S.,  153.  • 
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T.  T.  1863.       Cramfton,  J.,  delivered  the  judgment  of  the  Court, 

>«— V-— ^  '^^^^  caso  comes  before  us  upon  a  demurrer  to  the  return  to  s 

mandamus.    The  North  Dublin  Union  Poorhouse  is  situate  within 

THB         the  parish  of  St.  Michan,  in  this  city;   of  that  parish  the  Ber. 

^^^^I^rt^    Charles  Stanford  is  the  rector,  and  the  Rev.  C.  F.  McCarthy  is  his 

CO  MM  18" 

SIGNERS,  curate.  In  1847  Mr.  Stanford  was  appointed  by  the  CommissionerB 
chaplain  to  the  workhouse,  and  so  continued  to  be  until  the  6th  of 
January  1862,  when  he  was  removed  by  the  Commissioners.  The 
grounds  of  that  removal  are  stated  in  the  return  now  before  us ;  bat 
with  their  sufficiency  or  insufficiency  we  have  nothing  now  to  da 
Upon  the  vacancy  thus  produced,  the  Commissioners  appointed  the 
Rev.  T.  R.  Shore  to  the  chaplaincy.  Mr.  Shore  was,  at  the  time  of 
and  before  his  appointment,  chaplain  to  the  House  of  Industry, 
which  is  under  the  same  roof  with  the  Poorhouse,  and  also  within 
the  parish  of  St.  Michan's.  The  prosecutor  Mr.  M*Carthy  asserted 
his  right,  as  curate  of  St  Michan's,  upon  the  removal  of  the  rector, 
to  be  appointed  the  chaplain  in  his  room,  and  the  mandamus  was 
issued  to  compel  the  Poor-law  Commissioners  to  appoint  him  to 
the  chaplaincy.  The  mandamus  relies  upon  Mr.  McCarthy's  title 
as  a  Protestant  clergyman,  officiating  within  the  parish  of  St.  Mi- 
chan's— ^the  rector  waiving  his  right — and  alleges  that  the  appoint- 
ment of  Mr.  Shore  was  not  warranted  by  the  statute  1  &  2  Fife., 
c.  56,  s.  48,  and  requires,  accordingly,  the  Commissioners  to  appoint 
the  prosecutor  to  the  chaplaincy.  The  return  states  the  appointment 
to  the  office  in  question  of  the  Revs  Mr.  Stanford  in  1847,  his 
subsequent  removal,  for  the  reasons  therein  mentioned,  in  1852;  it 
states  Mr.  McCarthy,  for  the  reasons  stated  by  them,  was  not  a 
fit  person,  under  the  circumstances,  to  be  appointed;  that  Mr. 
Shore,  officiating  within  the  parish  as  chaplain  to  the  House  of 
Industry,  was  a  fit  person ;  and  thaty  in  the  exercise  of  their  best 
discretion,  and  according  to  their  judgment  for  the  public  in- 
terestSy  they  appointed  Mr.  Shore. 

Thus  two  answers  are  suggested  by  the  return  to  this  mandamus ; 
first,  that  in  the  judgment  of  the  Commissioners  the  prosecutor  was 
not  a  fit  person  to  be  appointed  to  the  chaplaincy;  and  secondly, 
that  Mr.  Shore  was  a^  fit  person,  within  the  statute  which  empowers 
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tbem  to  appoint.    If  in  either  of  these  respects  the  return  is  good,  T.  T,  1853. 

Queen* B  Bench 
then  the  demurrer  must  be  overruled,  and  judgment  given  for  the 

defendants. 

Before  entering  upon  the  two  defences  suggested  by  the  return, 
I  would  notice  an  objection  made  hj  the  defendants'  Counsel,  which 
would  go,  independently  of  the  return,  to  defeat  this  proceeding 
altogether.  It  was  objected  that  though  the  case  might  be  a  case 
for  a  quo  warranio,  jet  it  was  no  case  for  a  mandamus,  the  office 
in  controversy  being  full. 

To  this  I  answer,  in  the  first  place,  that  such  an  objection  would 
more  pr0perl7.be  urged  in  opposition  to  the  issuing  of  the  mandamus 
upon  the  motion  for  that  purpose,  than  upon  the  argument  of  a 
demurrer  after  the  mandamus  issued,  and  return  made  thereto. 

But  secondly,  the  objection  is  not  applicable  to  such  a  case 
as  the  present;  in  quo  warranto  generally  the  title  of  the  party 
in  possession  of  the  office  is  questioned ;  in  mandamus,  the  title  of 
the  prosecutor  is  asserted  upon  a  supposal  that  the  title  of  the 
party  in  possession  is  void  or  merely  colorable.  In  this  case 
quo  warranto  would  not  lie,  the  office  being  one  held  merely  at 
pleasure :  Darley  v.  The  Queen  (a) ;  and  upon  the  supposition  that 
the  appointment  of  Mr.  Shore  was  contrary  to  the  statute,  and 
therefore  a  void  appointment,  mandamus  was  the  proper  proceeding : 
The  King  v.  The  Rector  and  Churchwardens  of  Birmingham  (6). 

I  come  now  to  the  demurrer.  Two  questions  have  been 
raised  upon  this  demurrer,  first,  has  the  prosecutor  Mr.  McCarthy 
shown  a  title  to  be  appointed  in  the  room  of  Mr.  Stanford  ? 
Secondly,  is  the  appointment  of  Mr.  Shore  a  legal  appointment 
under  the  statute  ?  The  answers  to  these  questions  turn  upon 
the  construction  of  the  48th  section  of  the  statute  of  1  &  2  Ftc, 
c  56,  the  first  Irish  Poor-law  Act. 

By  that  section  the  power  to  appoint  chaplains  is  vtoted  in  the 
Commissioners ;  the  Protestant  chaplain  must  be  in  holy  orders, 
and  of  the  Established  Church.  The  Commissioners  are  thus  the 
patrons  of  this  preferment.      They  exclusively  have  the  right  of 

(a)  12  CI.  &  Fin.  542.  (6)  7  Ad.  &  El.  254. 
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1.  I.  1853.  appointing;  that  appointment  is  to  last  onlj  during  their  pleasure, 
and  the  appointee  is  remoyable  at  their  discretion.  Two  onlj 
restrictions  there  are  to  this  unlimited  power ;  the  first  is,  that  thej 
appoint  only  a  clergyman  of  the  Established  Church,  who  is  a 
^  person  to  discharge  the  duties  of  the  office ;  and  the  aeooad  it, 
that  they  give  a  preference  to  some  clergyman  officiating  within 
the  parish.  Who  is  to  judge  of  Uiis  JiineM  f  Surety  the  patrons 
in  whom  exclusively  the  appointment  is  vested;  there  is  no  other 
tribunal  to  appeal  to  on  this  subject :  their  power  of  appointment 
and  of  removal  within  the  statutory  limits  is  uncontrolled  and 
uncontrollable.  But  it  is  argued  that  the  word  *'  fit "  has  a  technical 
sense  here  ;  that  it  means  canonically  fit  to  be  admitted  to  a  benefice, 
according  to  the  requirements  of  the  ecclesiastieal' law,  and  that 
it  is  only  the  bishop  who  can  examine  into  this  fitness ;  the  effect 
of  this  interpretation  would  be  to  give  no  sensible  meaning  what- 
ever to  the  term  *' fitness."  Every  licensed  clergyman  of  the 
Established  Church  would  in  this  sense  be  a  fit  person,  and  aU 
equally  fit,  and  the  Commissioners  would  have  no  test  or  criterion 
by  which  their  selection  could  be  guided.  The  same  section  abo 
directs  the  i^ypointment  of  a  fit  person  to  be  a  Protestant  Dissenting 
chaplain,  and  a  fit  person  to  be  a  Roman  Catholic  chaplain.  The 
word  *^  fit"  must  have  the  same  meaning  as  applicable  to  the  three 
classes,  and  it  is  plain  that  the  fitness  of  the  Protestant  Diseanting 
clergyman,  and  of  the  Roman  Catholic  chaplain,  must  be  a  fitness 
of  which  not  a  synod  or  bishop  but  the  Con^missioners  themeelves 
are  to  judge.  On  this  section,  omitting  for  the  moment  the  eon- 
sideration  of  the  proviso,  it  is  clear  that  the  Commissioners,  and 
the  C<Mnmissioners  only,  are  to  judge  of  the  fitness  or  unfitness 
of  the  candidates  for  these  chaplaincies.  Personal  character,  aeti- 
vity,  zeal,  and  various  other  circumstances  may  be  influencing 
matters  in  the  selecting  of  a  chaplain. 

But  then  ecmies  the  proviso  at  the  end  of  the  section,  which 
(as  the  prosecutor's  Counsel  construe  it)  wUl  do  away  with  all 
power  of  selection  in  the  Commissioners,  and  vest  the  appointment 
of  the  Protestant  chaplain  virtually  in  the  rector  of  the  parish. 
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A  preference  is  to  be  ^itfen  to  some  clergyman  of  the  Established  T.  T.  1853. 

Church  officiating  within  the  parish.    Now  taking  thi»  to  mean      — ^ 

Ihat  a  preference  is  to  be  given  to  the  parochial  clergy,  that  is, 
to  the  rector  and  his  curates,  does  it  also  mean  that  thi^  preference  thk 
Amounts  to  an  exclusion  of  all  other  clergymen  ?  for  to  that  extent  ^^i^iMig. 
the  argument  of  the  prosecutor^s  Counsel  must  be  pushed.  If  the  sionebs. 
parish  minister  be  unfit  for  the  duty,  then  the  case  of  a  preference 
does  not  arise,  for  this  preference  to  the  officiating  clergy  of  the 
parish  is  subject  to  the  condition  that  they  be  ''duly  qualified." 
Now,  being  aa  officiating  parish  minister,  he  must  be  deemed 
to  have  been  ecclesiastically  qualified  before  his  admission  by  the 
bislH^  to  the  cure  of  souls  within  the  parish;  and  therefore  the 
condition,  ^  if  duly  qualified,"  must  refer  to  something  else,  some- 
thing of  which  the  Commissioners  snd  not  the  bishop  is  to  judge, 
and  that  is  his  fitness  for  the  ^office  of  chaplain — his  fitness  in 
point  of  years,  activity,  zeal  and  discretion,  as  well  as  physical 
capability.  There  is  a  similar  enactment  in  the  Prisons  Act,  7  G.  4, 
c.  74,  s.  68,  but  the  words  used  are  not  "a  fit  person,"  but 
"  a  proper  and  discreet  person ; "  of  this  the  grand  jury  are  to  judge. 
In  the  case  of  the  Protestant  Dissenting  minister,  and  the  Roman 
Catholic  chaplain,  it  cannot  be  doubted  that  the  words,  **  if  duly 
qualified,"  are  tantamount  to  some  '*  fit  person "  in  this  Act,  or 
eome  **  proper  and  discreet  person"  in  the  Prisons  Act. 

I  think  it  is  ther^lcyre  clear  that  the  Commissioners,  and  the 
Commissioners  only,  can  judge  of  the  fitness  of  any  clergyman 
to  fill  the  office  of  a  chaplain  to  the  Poorhouse,  and  that  the 
preference  to  be  given  to  the  parochial  clergy  is  only  a  preference 
to  be  given  to  such  persons  as  in  their  judgment  are  fit  persons 
to  discharge  the  duties  of  the  office;  and  that  in  the  exercise  of 
tilieir  discretion,  within  the  statutory  limits,  the  Commissioners 
are  not  answerable  to  this  Court,  or  to  any  body  or  person,  for  the 
,  selection  they  make.  Whether  or  not  the  reasons  which  the 
Commissioners  (perhaps  unnecessarily)  have  spread  upon  this  returnr 
are  good  and  sufficient  reasons,  or  not,  I  shall  not  say.  I  shall  only 
say  that  if  they  had  good  grounds  for  dismissing  Mr.  Stanford, 
they  have  the  very  same  grounds  for  refusing  to  appoint  Mr. 
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T.  T.  1853.  McCarthy  ;  and  I  can  see  no  difference  between  their  power  to 

Qveen*iBench  ,       ,    .  .... 

remove  and  their  power  to  appoint  m  this  respect ;  and  yet 
their  right  to  dismiss  Mr.  Stanford  has  not  for  a  moment  been 
questioned.  I  see  no  difference  either  between  Mr.  Stanford's 
right  to  this  appointment,  and  that  of  Mr.  McCarthy ;  if  Mr.  Stan- 
ford had  been  the  prosecutor  here,  his  case  would  have  been  the 
same  as  that  of  Mr.  McCarthy ;  for  if  the  Commissioners  have 
no  power  to  judge  of  the  fitness  of  the  candidate,  but  that  a 
valid  right  exists  in  the  rector  and  his  curates,  a  previous  re- 
moval cannot  avoid  the  right.  The  determination  of  this  firrt 
question  decides  the  demurrer  in  favour  of  the  defendants. 

But  I  wish  to  add  somewhat  upon  the  second  question,  namely, 
whether  Mr.  Shore  can  within  the  statute  be  considered  as 
belonging  to  that  class  to  which  a  preference  by  the  statute  is  to 
be  given.  Now  this  question  was  settled  by  the  case  in  2  •/!  and 
Sy^  p.  721,  and  we  have  heard  nothing  to  induce  us  to  believe  that 
that  case  was  not  rightly  decided.  That  case  decides  that  the 
rector  of  the  parish  and  his  curates  are  those  to  whom  the  preference 
under  this  statute  should  be  given  (if  duly  qualified).  The  clergy- 
men officiating  within  the  parish  are  the  parochial  clergy,  those 
who  have  the  cure  of  soub  within  the  parish,  that  is,  throughout 
the  parish.  There  was  much  of  learned  discussion  about  the  word 
*'  officiate "  occurring  in  tliis  48th  section.  The  ordinary  meaning 
of  this  word,  and  its  meaning,  as  I  apprehend,  in  the  statute,  is  ^  to 
do  the  duty  of  his  office,"  and  the  extent  of  the  duty  will  be  exactly 
in  proportion  to  the  sphere  of  that  duty ;  the  only  doubt  here 
arises  upon  the  words  '*  within  the  parish."  What  is  meant  by 
officiating  within  the  parish  ?  Now  a  bishop  officiates  within  his 
diocese  and  throughout  every  part  of  it ;  a  parson  or  rector 
officiates  within  his  parish  and  throughout  every  part  of  it;  a 
chaplain  officiates  within  his  chapelry  and  throughout  every  part 
of  it ;  and  in  all  these  cases  the  bishop,  the  parson  and  the  chaplain 
have  a  duty  to  perform  within  the  prescribed  limits,  and  an 
exclusive  jurisdiction  within  those  limits,  subject  however  to  the 
proper  ecclesiastical  control.     The  parson's  jurisdiction  is  within 
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and  over  the  whole  parish,  the  chaplain's  jurisdiction  within  and  T.  T.  1853. 
over  his  whole    chapelry;    but   that    latter   jurisdiction,  though     >^    y      / 
exercised  locally  within  the  parish,  cannot  be  said  to  1)e  officially  ^ 

exercised  in  the  parish ;  that  is,  it  is  a  local,  not  a  parochial  office,  foob-law 
and  stands  therefore  on  the  footing  of  the  chaplain  in  a  school, 
or  in  a  nobleman's  house.  The  duties  in  all  are  in  some  respects 
similar,  but  some  there  are  of  a  general  nature,  which  can  be 
performed  by  the  parochial  clergy  only.  We  therefore  say  that 
the  appointment  of  Sir.  Shore  is  a  valid  appointment,  not  because 
he  is  a  clergyman  officiating  within  the  parish ;  he  is  not,  he  is  only 
a  clergyman  officiating  within  the  House  of  Industry :  but  because 
in  the  judgment  of  the  Commissioners  he  is  a  fit  person  to  be 
appointed,  and  the  rector  and  hia  curates,  in  the  judgment  of  the 
Commissioners,  are  under  the  circumstances  judged  by  them  to  be 
unfit.  When  I  speak  of  the  fitness  or  unfitness  of  these  excellent 
clergymen  to  fill  the  office  of  chaplain  to  this  Poor-house,  I  am 
happy  to  state  that  nothing  in  the  remotest  degree  reflecting  oh 
the  moral  or  religious  character  of  these  gentlemen  is  included  in 
this  discussion.  The  Commissioners  have  exercised  theuf  undoubted 
jurisdiction  upon  grounds  of  prudence  and  discretion  only,  and  we 
cannot,  if  we  would,  control  them. 

Pebrdi,  J. 

I  concur  in  the  judgment,  save  that  I  give  no  opinion  on  the 
question  whether  Mr.  Shore  do  or  do  not  officiate  within  the 
parish. 

MOOBE,  J. 

I  also  concur,  with  the  same  exception  as  my  Brother  Pbbbin. 
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In  re  DANI£L  BRENNAN  and  others. 


By  the  3rd  sec-  This  case  came  before  the  Court  on  an  appeal  from  the  Court  of 

tion  of  12  A 

18  Vic,,  c  05,  Revision  of  the  burgess-roll  of  the  city  of  Dublin  under  the  Muni- 

that    ereiy      ^P^  Corporation  Acts.   The  Town-clerk  of  the  borough  of  Dublin, 

age^  in  ooca-  ^°  making  out  his  list  of  the  persons  that  he  considered  to  be  qua- 

louM    iHthin  ^^®^  ^  ^  P"^  ^^  *^®  burgess-roll,  inserted  the  names  of  Daniel 

trD  ^!a^^  Brennan  and  two  others,  the  respondents  in  this  matter.    Martin  the 

diify  ^iroUed,  appellant  had  served  a  notice  of  an  objection  to  each  of  those  three 

be  a  burgess, 

proyided  that  persons  being  placed  on  the  burgess-roll ;  and  in  the  month  of  Octo- 

no  one  is  to 

beemoUednn-  ber  1852,  that  objection  came  to  be  adjudicated  on  before  the  Court 

less   rated   in 

respect  of  the  of  Revision — consisting  of  the  Lord  Mayor  and  two  assessors — 

mises  to  poor-  Edmund  Hayes  and  Robert  Mullen,  Esqrs.     The  assessors  differed 

n^Ss hediall  ^°  ^^^^^  opinion ;  and  the  Lord  Mayor,  adpoting  the  opinion  of  Mr. 

b^ie^e^aist  ^'^^^^j  *^®  objection  was  overruled,  and  those  three  persons  were 

^L^'**^*  ^  retained  on  the  burgess-roll.     Martin  then  obtained  an  order  in  this 

the  rates  spe-  matter,  which  was  in  the  nature  of  an  appeal  from  the  decision  of 

dfied   m    the  '^'^ 

Bchednle    to     the  majority  of  the  Court  of  Revision. 

the   Act,  as 

shall  hare  be-       It  appeared  that  on  the  1st  of  JaAuary  1862,  the  Collector- 

come  payable 

bj  him  in  re-  General  of  taxes  published  a  document  in  the  Gazette  and  in  the 

^oept  si^aa  I^ublin  papers,  stating  the  amount  of  the  estimates  furnished  to  him 

payable  with^  bf  the  sums  that  would  be  required  for  the  year  1852;  and  the 

monthf  Wore  P<>u"^^®  ^^^^  ^^  ^^^  struck  on  these  estimates,  and  the  document 

A^ffnrt^.**    °d  *^®^  contained  this  passage: — "But  in  order  to  provide  for  the 

by  c  91,  the  «« convenience  of  the  rate-payers  in  such  manner  as  is  consistent 

CoUector-Ge-  '^  ^ 

neral  of  takes  "  with  the  public  service,  I  do  hereby,  in  the  exercise  of  the  powers 

is  directed  to 

declare  a  poundage  rate ;  and  every  such  rate  is  to  be  collected,  levied  and  paid  by 

instalments,  in  case  the  Collector-General  shall  so  think  fit :  and  in  case  he  shall 

determine  Uiat  the  rates  shall  be  paid  by  instalments,  he  shall  give  notice  to  that 

effect;  and  finom  and  after  the  pablication  of  sach  notice,  the  rates  shall  be  deemed 

due  and  payable.    The  Collector-General  published  a  notice  accordingly,  declaring 

that  the  rate  had  been  made,  and  declaring  it  payable  by  instalments  on  the  1st  of 

January,  1st  of  April,  1st  of  July  and  Ist  of  October.    Held,  per  Lefbot,  C.  J., 

and  Cbahfton,  «).,  ihaX  the  entire  of  said  rate  should  be  paid  on  or  before  the  31st 

of  August  in  each  year,  to  entitle  the  rate-payer  to  be  enrolled  as  a  buxgess.    Sed 

per  PsauN,  J.,  and  Mooaa,  J.,  the  payment  of  the  first  instalment  was  sufficient 

for  that  purpose. 
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'Mn  that  behalf  in  me  vested,  under  and  bj  virtue  of  said  Act,  T.  T.  1863. 
«<  determine  and  declare  that  the  said  rate  and  assessment,  and  s^..^^^^^*^ 
<<also  the  said  pipe-water  rate  and  rents,  for  the  respective  brenhan. 
**  purposes  in  that  behalf  above-mentioned,  shall  and  will  be  col- 
**  leoted  and  received  from  the  persons  desirous  to  pay  the  same,  and 
«  making  due  regular  payment  thereof,  by  four  instalments,  in  the 
**  manner  following,  viz. : — ^the  first  instalment  on  and  from  the  Ist 
**  of  January  instant ;  the  second  on  and  from  the  1st  of 'April ;  the 
**  third  on  and  from  the  1st  of  July ;  and  the  fourth  on  and  from 
**  the  Ist  of  October  next."  It  further  appeared  that  the  respondents 
had  duly  and  in  sufficient  time  paid  the  first  instalment ;  and  it  was 
admitted  that  they  had  not  paid  any  of  the  three  last  instalments ; 
and  the  objtotion  taken  to  their  being  placed  on  the  burgess-roll 
was,  the  non-payment  of  the  said  three  last  instalments — ^the  person 
objecting  contending  that  the  entire  poundage  rate,  consisting  of  the 
four  instalments,  was  payable  on  the  Ist  of  January ;  and  the  re- 
spondents, on  the  other  hand,  contending  that  only  the  first  instalment 
was  so  payable ;  and  that  as  they  had  paid  it  they  were  entitled  to 
be  placed  on  the  burgess-roU.  The  majority  of  the  Court  of  Revi- 
sion decided  with  the  respondents,  and  from  that  decision  the 
present  appeal  was  brought. 

The  case  was  argued  in  Easter  Term  by — 

T,  CHaganj  Sir  C  O'Loghlen  and  Lawrenson^  lor  the  appellant; 

Mariiejfj  Lynch  and  Dix^  for  the  respondents. 

The  following  authorities  were  cited :  In  re  Bains  (a) ;  Fox  v.^ 
The  Overseers  of  Shaston  (b) ;  Forde  v.  Tweady  (c)  ;  The  King  v. 
Inhabitants  of  Ramsgate  {d) ;  The  King  v.  Inhabitants  of  Cheat 
BentUy  {e) ;  Ford  appellant^  Snedley  respondent  (/). 

Cur.  ad,  vuli. 


MooBX,  J.,  having  stated  the  facts,  proceeded  to  say  : — 
This  question  altogether  depends  on  the  construction  of  a  very       j^^g  |o^ 
few  sections  of  the  statute  12  &  13  Vic.^  c.  91. 

(a)  1  Com.  Law  Rep.  466.  (6)  2  Lut.  Reg.  Cas.  97. 

(e)  20  Law  Times,  96.  ((0  6  B.  &  C.  712. 

(e)  10  B.  &  C.  520.  (/)  16  Jur.  1159. 
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Before  I  refer  to  that  Act,  I  would  wish  to  make  a  few  obserra- 
tions  on  two  antecedent  Acts.  The  first  I  woold  refer  to  is  3  &  4 
Ftc,  c.  108.  The  30th  section  of  that  Act  prescribes  the  necessary 
qualifications  to  enable  a  person  to  be  put  on  the  burgess-roll ;  and 
among  other  qualifications  it  requires  the  payment  on  or  before  the 
last  of  August  in  each  year  of  all  poor-rates,  grand  jury  and  muni- 
cipal cesses,  and  all  rates  and  taxes  which  shall  have  become 
payable*  by  him  for  the  premises  he  occupies,  *'  except  such  as  shall 
*<  become  payable  within  three  calendar  months  before  such  last  day 
**  of  August."  The  Legislature,  in  making  this  exception,  had  proba- 
bly two  objects  in  view — one,  not  to  impose  on  the  claimant  of  the 
franchise  too  large  a  burden  in  the  payment  of  taxes  as  a  conditioD 
precedent ;  the  other  object  probably  was,  that  the  claimant  ahouki 
not  bQ  taken  by  surprise  as  to  the  payment  of  his  taxes,  because  at 
that  time  the  taxes  were  very  numerous,  imposed  by  different 
authorities,  and  in  some  instances  uncertain  as  to  the  time  of  their 
imposition. 

The  next  Act  I  would  refer  to  is  12  &  13  Vic.,  c.  85,  and 
by  the  Ist  section  it  repeals  the  provisions  as  to  the  qualifications 
for  being  on  the  burgess-roll,  as  contained  in  the  3  ^  4  Vie., 
c.  108 ;  and  by  the  3rd  section  it  enacts  what  for  the  future 
shall  be  the  necessary  qualification ;  and  amongst  other  things,  it 
requires  the  payment  of  all  the  rates  and  taxes  specified  in  the 
schedule  to  the  Act,  as  shall  have  become  payable  by  the  claim- 
ants, **  except  such  as  shall  have  become  payable  within  six  cal- 
endar months  before  the  last  day  of  August  in  each  year."  By 
this  Act  two  important  alterations  were  made ;  one  which  reduced 
the  number  of  taxes,  payable  as  to  qualification,  to  seven  ;  the 
other,  which  extended  the  exemption  in  the  former  Act  from 
three  to  six  months;  and  I  think  it  plain  that  by  this  Act  the 
Legislature  had  expressed  a  clear  intention  to  lessen,  instead  of 
increasing,  the  qualification  of  payment  necessary  as  a  condition 
precedent  to  be  put  on  the  burgess-roll;  for  it  diminishes  the 
number  of  taxes  necessary  to  be  paid,  and  enlarges  the  exception 
from  three  to  six  months;  aud  this  clearly  expressed  intention 
should  not,  in  my  opinion,  be  lost  sight  of  when  we  come  to  the 
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consideration  of  the  next  Act  of  Parliament,  the  12  &  13   Ftc,  T.  T.  1653. 

^.  1  n      1  .  1     «  ....  ...    Queen^sBench 

c.  91»  on  the  construction  of  which  the  question  m  this  case  will     >— .-<v 

depend.  bbbnnan. 

Before  this  Act  was  passed,  the  taxes  were  collected  by  the 
difTerent  collectors  appointed    hy  the  different   bodies  who  had 
authority  to  impose  the  taxes ;  but  by  this  Act,  a  Collector-Gene- 
ral is  appointed,  and  all  taxes  are  vested  in  the  Collector-General, 
and  are  to  be  levied  and  collected  by  him  and  under  his  super- 
intendence.    By  the  30th  and  several  subsequent  sections,  the 
different  bodies  who  previously  had  the  power  of  imposing  taxes 
were  directed,  on  or  before  the  10th  of  December  in  each  year, 
to  make  an  estimate  of  what  they  considered  to  be  necessary  in 
their  several  departments  for  expenditure  during  the  next  twelve 
months;   and  they  were  also  directed   to  transmit,  on  or  before 
said  10th  of  December,  the  said  several  estimates  to  the  Collector- 
General.     And  by  the  48th  section,  the  Collector-General  is  di- 
rected, as  soon  as  may  be,  after  the  receipt  of  such  estimates,  to 
make  and  declare  a  poundage  rate,  to  be  levied  in  respect  of  each 
of  such  estimates;  and  by  the  51st  section,  every  such  rate  is  to         * 
be  collected  and  paid  by  instalments,  in  case  the  Collector-Gene- 
ral shall  so  think  fit.    And  by  the  52nd  section,  the  Collector- 
Greneral  is  directed,  as  soon  as  may  be,  after  he  shall  have  received 
such  estimate,  to  publish  in  the  Gazette  and  other  papers  a  notice 
containing  the  estimates,  the  poundage  rate  which  he  has  struck, 
and,  in  case  he  shall  have  determined  on  instalments^  stating  the 
days  on  which  such  instalments  will  become  payable;  and  from 
and  after  such  publication  as  aforesaid,  the  said   rates  shall  be, 
and  be  deemed  to  be,  due  and  payable. 

It  is  on  this  section  the  objection  is  principally  founded ;  and 
it  is  contended  that,  in  the  present  case,  the  notice  being  pub- 
lished on  the  Ist  of  January,  which  is  more  than  six  months 
before  the  31st  of  August,  the  payment  of  all  the  taxes  was  a 
condition  precedent  to  the  franchise  of  being  put  on  the  burgess- 
roll.  If  this  construction  is  the  right  one,  a//  the  taxes  must 
henceforward  be  paid  before  a  party  can  be  put  on  the  burgess- 
roll  ;  for  unless  the  Collector- General  neglects  his  duty,  the  notices 
of  the  rate  must  always  be  published  more  than  six  months  before 
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T.  T.  1863.  the  3l8t  of  August.     The  estimates  must  be  giren  to  him  on  or 
v^-^v — ^     before  the  10th  of  December;  he  is  bound  to  make  the  poundage 

bkenh AH .  "^^ ''  ^  ^^°  ^  °^^7  ^  <^^^  ^^^^  1^  ^^  December."  The  making 
of  the  poundage  rate  is  a  mere  matter  of  arithmetical  calculation, 
and  cannot  require  much  time ;  and  he  is  bound  to  publish  hia 
notice  ''as  soon  as  may  te  after  the  said  10th  of  December;"  and 
the  necessary  result  is,  that  unless  the  Collector-General  neglects 
his  duty,  the  exception  of  the  six  months  contained  in  the  12  &  13 
Ftc.y  c.  85,  and  to  which  I  have  already  referred,  can  never  have 
any  operation,  or  confer  any  benefit  or  relief  upon  the  person 
seeking  to  be  on  the  burgess-roll. 

I  have  now  to  observe  that,  the  two  statutes  were  passed  in  the 
same  session,  and  they  received  the  royal  assent  on  the  same  day, 
the  1st  of  August  1849*  I  cannot  bring  myself  to  believe  that  the 
Legislature  was  guilty  of  the  absurdity  of  giving  by  the  Act,  c  85, 
the  exemption  of  six  months,  manifestly  intended  as  an  increased 
boon  and  benefit  to  the  persons  seeking  the  franchise,  and  by  an  Act 
passed  at  the  same  time,  rendering  that  exemption  nugatory,  and 
subsequently  repealing  it.  If  the  Legislature  has  fallen  into  this 
absurdity,  it  is  not  for  this  Court  to  correct  it ;  but  I  think  we  are 
bound  to  avoid  that  absurdity,  if  we  can  do  so  by  another  construc- 
tion, if  the  words  of  the  statute  will  fairly  warrant  it.  After  the 
fullest  consideration  in  my  power,  I  have  come  to  the  conclusion, 
that  not  only  do  the  words  of  the  statute  warrant  another  construc- 
tion, but  imperatively  call  for  it. 

It  is  said  that  the  Collector-General  is  not  bound  or  compellable 
to  declare  that  the  taxes  shall  be  paid  by  instalments ;  and  it  is 
alleged  that  if  he  does  not  do  so,  the  six  months'  exemption  con- 
tained in  c.  85  will  have  no  operation.  It  is  quite  true  that  the 
payment  by  instalments  is  quite  discretionary  with  the  Collector- 
General;  but  I  consider  him  to  be,  as  i^  public  officer,  intrusted 
with  a  discretion  for  the  public  benefit.  I  would  consider  him 
bound,  in  the  honest  discharge  of  his  public  duty,  to  declare 
instalments,  if  public  convenience  permitted  it ;  and  if  from  caprice 
or  negligence,  or  for  any  political  purpose,  he  abstained  from  doing 
so,  though  perhaps  there  would  be  no  means  of  calling  him  to 
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accoaat,  I  would  consider  him,  as  a  public  officer,  justly  open  to  T.  T.  1853. 
censure  and  reproach ;  and  therefore  I  think  that  the  power  given 
to  the  CoUector-Greneral  of  nullifying  the  exemption,  by  a  refusal 
to  declare  instalments,  does  not  furnish  any  fair  ground  for  con- 
tending that  where  he  does  fleclare  instalments,  the  six  months' 
exemption  is  equally  destroyed ;  and  I  have  come  clearly  to  the 
conclusion,^  that  whenever  the  Collector-General  does  declare  instal- 
ments, those  instalments  are  only  payable  on  the  days  specified  in 
the  notice ;  and  that  the  burgess  is  not  bound,  as  a  condition  pre- 
cedent, to  pay  any  of  them  that  are  made  payable  within  six 
calendar  months  before  the  last  day  of  August. 

The  48th  section,  after  directing  the  Collector-Greneral  to  make 
a  poundage  rate,  directs  **  that  such  estimates  so  apportioned,  and 
'*such  rate  or  rates  for  each  such  year  as  aforesaid,  shall  be  due 
**and  payable  in  manner  hereinafter  mentioned^* 

In  order  to  ascertain  the  time  when  the  rate  or  rates  shall  be  due 
and  payable,  we  have  to  look  to  the  subsequent  sections ;  but  before 
I  do  so,  I  must  make  an  observation  on  the  words  in  the  48th 
action,  of  ''  due  and  payable.**  They  are  not  tautologous  expres- 
sions, but  are  used  to  express  the  well-known  principle  of  "  debi- 
4um  in  prasenii  eolvendum  in  future;**  and  they  appear  to  me  to 
have  been  purposely  used  to  meet  the  case  of  instalments,  the  rate 
being  due  the  moment  the  notice  is  published,  but  not  payable 
except  on  the  day  specified. 

The  51st  section  enacts  **ihat  every  such  rate  shall  be  collected 
**  and  paid  by  instalments,  in  case  the  Collector-General  shall  so 
*' think  fit."  This  section  appears  to  me  to  be  direct  legislation 
on  the  point.  If  a  bill  of  exchange,  addressed  to  a  party, 
directs  him  to  pay  the  amount  *on  a  specified  day,  surely  thai  is 
the  day  on  which  the  amount  is  payable,  and  not  at  any  earlier 
period ;  so  with  regard  to  a  promissory  note,  to  pay  at  a  future 
day.  And  since  the  Act  directs  that  the  rate  shall  be  paid  by 
instalments,  if  such  be  declared,  I  think  it  is  a  direction  that  the 
instalment  shall  be  payable  on  the  day  specified  for  its  payment. 
The  52nd  section  appears  to  me  distinctly  to  support  this  view ; 
for  it  enacts,  "  that  in  case  the  Collector-General  shall  determine 
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T.  T*  )  853.  that  the  said  rates  shall  be  paid  by  instalments,"  he  shall  in 
Qm^^'jj  Bench    .  .  ,  ,       ,  ,....,  «         . 

^ . '     his  notice  state  the  days  upon  which  the  instalments  of  such  rates 

/n  re 

BRCNNAN.    ^^^  become  payable.   For  what  purpose  is  that  to  be  done,  and  why 

are  the  days  to  be  stated  ?  In  order  to  show  the  time  at  which  the 
obligation  to  pay  would  arise :  the  52nd  section  then  enacts,  **  that 
'*  from  and  after  such  publication  )a$  aforesaid^  the  said  rates  shall 
**  be,  and  be  deemed  to  be,  due  and  payable."  I  think  the  fair  in- 
terpretation of  this  latter  clause  is,  that  if  nothing  is  said  in  the 
notice  about  instalments,  the  rates  are  due  and  payable  immediately 
from  the  publication  ;  but  if,  as  aforesaid^  instalments  are  declared, 
and  days  for  payment  of  them  specified,  then  from  and  after  the  said 
days  respectively  the  said  rates  shall  be  payable.  The  53rd  section 
is,  in  my  opinion,  confirmatory  of  the  same  view.  It  provides,  that 
before  a  distress  should  be  issued  for  any  rate,  a  demand  must  be 
made  by  a  notice  in  writing,  stating  the  poundage  rate,  and  then  it 
enacts  thus : —  **  and  in  case  the  same  shall  be  payable  by  instal- 
'*  ments,  the  notice  shall  state  the  days  upon  which  the  instalments 
'*  will  become  payable."  I  again  ask,  why  state  the  days  on  which 
the  instalments  will  become  payable,  as  preliminary  to  the  making  of 
a  distress,  unless  the  Legislature  considered  that  it  was  on  those  days 
alone  that  the  instalments  could  be  demanded  or  enforced  by  the 
collector  ? 

I  think  the  result  of  the  several  sections  is,  that  a  large  dis- 
cretion is  given  to  the  Collector-Greneral  as  to  how  the  rate  is 
to  be  paid.  He  is  bound  to  exercise  his  judgment  on  the  sub- 
ject, and  act  for  the  benefit  and  convenience  of  the  public.  If 
he  considers  that  the  public  benefit  requires  the  whole  rate  to  be 
paid  at  once,  he  sajs  nothing  about  instalments,  and  then  the 
whole  rate  is  payable  at  once ;  but  if  he  thinks  that  a  payment 
by  instalments  will  answer  the  purposes  of  the  public,  he  may  so 
declare,  and  he  is  then  bound  in  his  published  notice  to  declare 
the  days  on  which  such  instalments  will  be  payable.  And  then 
the  51st  section  declares  that  they  shall  be  so  paid;  and  in  my 
opinion  they  are  not  payable  at  an  earlier  period  than  on  the 
days  specified.  This  construction  will  preserve  to  the  claimant  of 
the  franchise  the  benefit  of  the  six  months'  exemption  expressly 
given  by  c.  85,  and,  as  appears  to  me,  is  not  only  warranted  by 
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the  language  of  the  Acf,  and  conformahle  to  its  spirit,  but  is  im-  T.  T.  1853. 

QueeH*»  Bendi 
peratively  called  for  bj  the  words  which  the  Legislature    has     ^-^   ^      / 

made  use  of.  BBENNiLN. 

It  has,  however,  been  contended  that  this  construction  will  enable 
the  Collector-General  to  dispense  altogether  with  the  payment  of 
any  tax  as  a  condition  precedent  to  a  person  being  placed  on  the 
burgess  roll;  for  he  has  only  to  make  all  the  instalments  to  be 
payable  on  days  that  would  fall  within  the  six  months  before  the 
last  day  of  August.  In  answer  to  this  objection,  I  would  say  that 
the  Collector-General  is  a  public  officer,  of  high  responsibility^ 
and  it  is  not  to  be  presumed  that  he  will  act  in  violation  of  his 
duty ;  and  undoubtedly  it  would  be  a  gross  violation  of  his  duty, 
if  he  was,  from  a  political  or  other  improper  purpose,  and  to  the 
prejudice  of  the  public  good,  unnecessarily  to  declare  instalments, 
and  postpone  the  payment  of  them.  And  I  cannot  allow  a  pre- 
sumption, which  I  ought  not  to  make,  to  furnish  any  adequate 
grounds  for  the  construction  of  the  Act.  Besides,  I  would  observe 
that  the  actual  payment  of  taxes  is  not  made  by  any  of  the 
Municipal  Corporation  Acts  to  be  a  condition  precedent  to  the 
franchise,  but  only  the  payment  of  such  as  were  payable.  And 
I  think  it  clear  that  if  no  tax  had  been  imposed  at  all,  or  not 
imposed  more  than  three  months  before  the  second  of  August, 
the  person  would  have  a  right  to  his  franchise,  if  duly  qualified 
in  other  respects,  although  he  had  not  actually  paid  a  penny 
of  any  tax.  For  these  reasons,  my  opinion  is,  that  the  cause 
shown  ought  to  be  allowed. 

Pbbkin,  J. 

I  concur  with  my  Brother  Moobe,  and  I  should  be  well  content 
to  abide  by  his  clear  and  convincing  judgment ;  but  as  there  is  a 
difference  of  opinion  in  the  Court,  and  as  the  question  is  one  of 
great  importance  as  affecting  the  •  burgesses  of  Dublin  and  their 
franchises,  I  feel  bound  to  state  the  grounds  of  my  opinion. 

I  am  of  opinion  that  the  appellant  was  and  is  entitled  to  be  placed 
and  continued  on  the  roll  of  the  burgesses  of  the  city  of  Dublin,  and 
that  the  judgment  of  the  Court  of  Revision  on  this  matter  ought  not 
VOL.  3.  22  L 
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T.  T.  1863.  to  be  disturbed,  inaBinuch  as  it  appears  that  the  appellant,  being 
^''^^  _^  otherwise  duly  qualified,  has  paid,  on  or  before  the  1st  day  of  August 
BBE9NAN.  1852,  all  such  of  the  rates,  cesses  and  taxes  specified  in  the  achednk 
to  the  12  &  13  Vie.,  c.  85,  payable  by  (or  from)  him,  as  became 
payable  by  him  (in  respect  of  his  house),  before  the  last  day  of 
February  in  that  year ;  that  is,  all  such  of  said  rates  as  had  then 
(the  31dt  of  August)  become  payable  by  him,  except  such  as  had 
become  payable  within  the  six  months  next  preceding  the  said  31st 
day  of  August ;  and  so  complied  with  and  fulfilled  the  requisites  of 
the  proviso  in  the  3rd  section  of  that  statute. 

That  section  provides  that  from  and  after  the  expiration  of  the 
year  1849,  eVery  man  of  full  age,  who,  on  the  31  st  of  August  in 
any  year,  shall  have  been  in  occupation  of  a  house,  &c^  within  the 
borough  during  that  year  and  the  two  preceding  years,  and  been  an 
inhabitant  householder  during  that  period,  shall,  if  duly  enrolled 
that  year,  according  to  the  provisions  of  3  &  4  Vie^  c  108,  and 
6  &  7  Vie*i  c.  99»  be  a  burgess  of  Dublin  :  provided  that  no.  one  is 
to  be  enrolled  unless  rated  ip  respect  of  said  premises  to  poor-rates 
during  his  occupation ;  and  unless  lie  shall  have  paid  on  or  before 
the  31st  of  August  all  such  of  the  rates  specified  in  the  schedule  as 
shall  have  become  payable  (not  due,  but  payable)  by  him  in  respect 
thereof,  except  such  as  shall  became  payable  within  six  calendar 
months  next  beforo  said  3lst  day  of  August  That  exception  of 
those  words  had  and  has  some  meaning.  The  Legislature  thereby 
excepts  such  as  shall  become  payable  in  the  six  months  from  the  1st 
of  Maroh  to  the  end  of  August  next  preceding  the  day  of  payment; 
it  supposes  and  implies  that  some  may,  some  shall,  become  payable 
within  that  period,  or  why  except  them?  Such  an  exception, 
variously  expressed,  occurs  in  several  of  the  statutes  regulating  the 
borough  franchises,  municipal  and  parliamentary,  in  England  and 
Ireland^  couched  in  somewhat  differont,  but  nearly  equivalent, 
terms,  substantially  requiring  the  discharge  of  all  rates,  beyond  and 
except  one  half-year's  amount,  as  in  the  Reform  Act^  2  &  3  FF.  4, 
c  88,  s.  5 :  it  is,  therofore,  not  unadvisedly  adopted,  but  one  leoog- 
nised  and  found  in  the  latest  Acts,  remodelled  both  as  to  England 
and  Iroland.    One  object  of  this  Act,  as  expressed  in  the  preamble, 
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was,  to  assimilate  the  qualifleation  of  the  burgesses  of  Dublin  with  T.  T.  1853. 

„  .  ,  .      ,  QueeH'sSenek 

those  of  England ;  and  in  1 1  &  12  Vie^  c.  90 — an  Act  passed  m  the  s-i--^ > 

^  ^  ill  re 

session  before — ^it  is  enacted,  that  no  person  shall  be  required,  in  brevnan. 

order  to  entitle  him  to  have  his  name  inserted  in  any  list  of  voters 
for  any  city,  town  or  borough  in  England,  to  have  paid  any  poor- 
rates  or  assessed  taxes,  except  such  as  shall  have  become  payable 
firom  him  previously  to  the  5th  of  January  in  the  same  year.  That 
was  an  express  general  enactment  passed  in  England ;  and  this  Act, 
having  been  passed  in  the  following  session  for  the  same  purposes, 
contains  the  provision  I  have  referred  to.  I  therefore  consider  these 
words  are  to  have  the  same  meaning — ^the  object  being  to  assimilate 
the  law  in  England  and  Ireland ;  and  also  as  an  ordinary  test  of 
solvency. 

In  order  to  ascertain  what  were  all  such  (those)  rates,  cesses  and 
taxes,  as  became  payable  by  him  on  or  before  the  3 1st  of  August, 
and  how  much  thereof  fall  within  the  exception  (or  boon),  and  be- 
came payable  the  preceding  six  months,  we  must  refer  to  the  provi- 
sions of  c.  91,  passed  in  the  same  year,  and  to  what  has  been  done 
under  it;  as  on  its  provisions  the  question  mainly  depends. 

It  is  entitled  an  Act  to  pro^de  for  the  collection  of  rates  in  the 
ci^  of  Dublin ;  and  its  object  was  to  make  all  the  rates  payable  and 
collectable  by  one  person,  and  under  his  direction ;  and  it  confers  on 
him  the  powers  of  the  several  boards.  The  first  important  section  is 
the  48th ;  the  CoUector-Greneral  is  thereby  to  declare  the  poundage 
rate  to  be  levied  in  respect  of  each  estimate,  and  such  estimate  so 
apportioned  shall  be  due  and  payable  in  manner  thereinafter  men- 
tioned. The  51st  section  then  provides  that  every  such  rate  to  be 
collected  and  levied  shall  be  collected  and  paid  by  instalments,  in 
case  the  CoUector-Greneral  shall  so  think  fit.  The  object  of  the 
enactment  is  precise  and  express ;  there  is  nothing  doubtful  in  it, 
and  the  change  of  expression  in  that  section  is  worthy  of  observa- 
tion— ^that  it  is  to  be  paid  by  inst&lments,  if  the  Collector-General 
shall  think  fit:  and  yet  it  is  said,  though  it  should  not  be  paid,  it  is 
payable — ^payable  means  to  be  paid ;  to  be  paid  on  a  certain  day 
means  payable  on  that  day.  Then,  by  the  52nd  section,  in  case  he 
shall  determine  that  the  said  rates  shall  be  paid  by  instalmeifts,  he 
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T.  T.  1853.  shall  give  notice,  stating  the  amount  of  estimates  respectively,  and 
QiueiiiBench     ^   _  ,  ,  ,        ,        -  , 

>«— ^v — -^     of  the  poundage  upon  the  yearly  value  of  rated  property  in  respect 

BRENRAN.  ^^  ^'^  ^^  ^^^  ^^^  Current  year ;  and  in  case  he  shall  determine 
that  the  said  rates  shall  he  paid  by  instalments— stating  the  days  on 
which  the  instalments  of  such  rat«  will  become  payable— and  {ram 
and  after  such  publication  as  aforesaid,  the  said  rates  shall  be 
deemed  to  be  due  and  payable. 

The  Collector-General  did  call  for  the  respective  estimates,  and 
received  them,  and  assessed  and  declared  the  poundage  on  each 
estimate,  and  the  rate  which  was  to  become  due  and  pa^abU  ta 
manner  in  the  Aei  menHoned^  and  did  give  public  notice  thereof  in 
the  Gazette  of  the  amount  of  the  estimates  respectively,  and  of  the 
poundage  for  each  rate ;  and  (having  determined  that  the  said  rates 
should  be  paid  by  instalments),  of  the  days  upon  which  the  instal- 
ments were  to  become  payable— viz.,  the  1st  of  January,  1st  of  April, 
Ist  of  July,  and  1st  of  October;  whereby  and  whereupon  it  is  said 
that  the  said  rate  (which  the  collector,  in  the  exercise  of  bis  duty, 
determined  to  be  payable  by  instalments,  that  it  was  fit  that  it  should 
be  so  upon  the  publication  thereof,  and  of  the  days  specified  for  and 
when  the  instalments  would  become  payable),  the  whole  sum,  the 
four  instalments,  .then  and  there  became  and  was,  not  payable  by  in- 
stalments on  those  days,  but  immediately  due,  and  payable  eo  uutanti 
— in  the  teeth  of  the  notice  and  the  enactment  in  the  51st  section,  that 
the  rate  should  be  collected  and  paid  by  instalments.  There  is  no 
reliance  on  language  if  this  be  so — that  it  shall  not  be  payable 
according  to  the  notice  and  publication,  but  in  defiance  and  contra- 
diction thereof;  and  it  is  gravely  asserted,  that  to  hold  otherwise  k 
to  add  to  and  interpolate  the  word  ''accordingly."  This,  in  my 
judgment,  is  a  violence  to  all  rule,  a  violation  of  the  sancti^  of  a 
solemn  enactment  of  a  statute,  and  contrary  to  its  true  constmctioD. 
If  the  word  '*  accordingly"  were  added,  the  tautology  supplied,  there 
could  not  be  room  for  what  I  can  call  nothing  but  a  quibble.  That 
the  Collector-General  did  give  notice,  stating  the  amount  of  the  esti- 
mates, and  stating  the  days  on  which  the  instalments  would  beoome 
payable,  has  not  been  disputed,  nor  can  be — though  the  phraseology 
is  rather  inflated  and  pompoiis — that  such  is  the  mode  of  declaring 
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and  annoancing  his  determinatioD  that  the  rates  will  be  paid  by  in-  T.  T.  1853. 

Qu€€H.*S  Stitch 

stalmenta :  all  that  seems  to  be  insisted  is,  that  they,  the  same  rates,     ,- — ' 

are  payable  by  four  instalments;  and  yet  they  are  payable  in  one    bbxnnan. 

gross  sum  on  the  1st  of  January — ^that  they  are  payable  in  fact  by, 

instalments ;  but  in  imagination  or  in  law  on  the  1st  of  January — 

that  for  all  practicable  purposes  they  are  payable,  leviable,  collecta- 
ble and  enforcible  by  instalments  only ;  but  yet  for  a  quibble  or  a 

trick,  a  device  to  defeat  the  Act,  to  disfranchise  the  citizens  of 

Dublin  of  their  municipal  franchise,  they  must  be  supposed  to  be 

payable,  when  by  no  power  or  process  they  can  be  made  payable. 
This  brings  me  to  the  consideration  of  the  63rd  section,  upon 

which  this  enigma  is  begotten.    It  enacts  that,  before  any  rate  shall 

be  deemed  due,  for  the  purpose  of  enforcement,  that  is,  for  the 
purpose  of  making  it  paid  or  payable,  a  demand  thereof  shall  be 
made  by  notice  on  the  premises  of  their  valuation — ^the  poundage 
of  each  rate  and  its  amount,  and  the  amount  charged  or  claimed 
thereon,  and  the  days  on  which  the  instalments  will  become  payable 
(in  case  it  is  payable  by  instalments),  signed  by  the  collector ;  and 
this  is  directed  to  be  as  near  as  may  be  to  a  form  where  no  instal- 
ments, or  days  for  payment  of  instalments,  are  mentioned;  and 
it  is  enacted,  that  a  receipt  from  any  collector  to  receive  the 
same  shall  be  a  suiHcient  acquittance.  This  is  to  be  read  in 
connection  with  the  52nd  section  and  the  preceding  enactment, 
that  afler  the  publication  of  the  days  on  which  the  instalments 
will  become  payable,  they  shall  be,  and  be  deemed  to  be,  due  and 
payable  accordingly ;  yet  before  they  shall  be,  or  be  deemed  due, 
for  enforcement,  and  leviable  by  distress  or  otherwise,  a  formal 

and  full  demand  in  writing,  specifying  all  the  various  particulars  I 

on  wliich  the  amount  and  legality  of  the  demand  depend,  shall  be  : 

lefl  at  each  house,  and  in  case  the  same  shall  be  payable  by  instal- 
ments, the  days  on  which  they  will  become  payable ;  that  is,  that 

notwithstanding  the  enactment  of  the  52nd  section,  that  the  instal-  l 

ments  should  be,  and  be  deemed  to  be,  due  and  payable  upon  the  ' 

publication  of  the  notice  stating  the  days  of  payment ;  yet  before  j 

they  shall  be  enforced,  and  be  or  be  deemed  due  for  enforcement, 
or  actually  payable,  this  fuU  and  specific  notice  shall  be  given.    This  I 
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T.  T.  1853.  section  and  the  proyiflions  of  the   7(Hh  section  appear  to  me  t^ 
Queen* i  Sench 
y^~  ^■i-/     contain  an  enlargement  of  the  times  of  payment  of  the  inatalmento 

BBSNNAN.     bey^'Q^  ^®  ^ys  on  which  they  were  by  the  52nd  section  to  be  and 

•  deemed  to  be  due  and  payable,  to  enable  each  occupier  to  be  satisfied 

of  the  justice  of  the  demand  upon  him  (of  this  complicated  rate),  and 

no  more.   I  cannot  see  in  the  phrase,  '*  before  any  rate  shall  be  or  be 

deemed  due  for  the  purpose  of  enforcing  the  same,"  any  thing  to 

denote  or  declare  that  the  day  of  payment  was  past,  that  it  was 

payable  long  before,  that  it  was  payable  in  one  gross  sum  on  the 

1st  of  January,  where  the  very  section  says,  **  and  in  case  the  same 

"  shall  be  payable  by  instalments,  the  days  on  which  they  become 

"payable."    It  appears  to  me  as  plain  as  language  can  speak,  to 

express  a  rate  payable  by  instalments  on  the  Ist  of  January,  Ist  of 

April,  1st  of  July,  and  1st  of  October,  therefore  not  in  gross,  and 

not  one  payable  on  the  1st  of  January  ;  and  I  cannot  hold  myself  at 

liberty  to  impute  such  a  meaning  to  the  Act  of  Parliament,  and 

call  it  construction.      I  know  not  where  the  evil  conseqaenoes 

would  end. 

I  hold  that  the  rates  of  1852  were  payable  by  the  citisens  of 

Dublin  on  the  Ist  of  January,  1st  of  April,  1st  of  July,  and  1st  of 

October ;  that  they  could  not  become  payable  before  those  days ; 

that  a  rate  is  not  payable  until  it  becomes  payable ;  that  the  rate  or 

instalment  which  was  to  become  payable  on  the  Ist  of  April  and 

Ist  of  July  was  not  payable  on  the  1st  of  March ;  that  neither  it, 

nor  that  which  was  to  become  payable  on  the  1st  of  October,  was 

payable  six  months  before  the  3 Ist  of  August. 

The  CoUector-Greneral,  in  his  notice  published  the  2nd  of  January 

1852,  states  the  estimates  and  poundages,  and  declares  that  **•  It  b  fit 

"  and  necessary,  in  order  to  provide  for  the  public  service,  that  same 

"  should  be  made,  and  that  same  is  (hereby  declared)  to  be  due  and 

**  payable  from  publication  hereof,  in  manner  by  said  Act  directed ; 

**  but  in  order  to  provide  for  the  convenience  of  ratepayers  in  such 

<(  manner  as  is  consistent  with  public  service,  I  do  hereby,  in  exercise 

.  *'  of  the  powers  in  that  behalf  in  me  vested,  and  by  virtue  of  said  Act, 

*<  determine  and  declare  that  the  said  rate  and  assessment,  and  also 

"  proportionate  rate  and  rates,  will  be  collected  and  received  from  the 
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^  persons  desiions  to  pay  the  same,  and  making  due  and  regular  T.  T.  1 853. 

,<.             -..•■,«..<■              .                     ^«     Queen*8  Bench 
**  payments  thereof  accordmgly,  by  four  iilstalmentSy  in  manner  fol-     , 

*^  lowing,  that  is  to  say,  the  first  instalment  on  and  after  the  1st  of    bbbnnan. 

**  January,  the  second  on  the  Ist  of  April  next,  the  third  on  the  1st 

**•  of  July,  and  the  fourth  on  the  Ist  of  October  next ;  and  that  in 

**  case  of  default  in  payments  of  any  one  of  such  instalments  before 

<*  the  day  hereby  fixed  for  payment  of  the  next,  the  entire  of  the 

**  rates  shall  and  will  be  levied  and  enforced  in  the  manner  by  law 

^*  directed.*' 

The  Collector  had  no  authority  to  qualify  his  determination  or 
decision  that  it  was  fit  that  the  rates  should  be  collected  and  paid 
by  instalments,  nor  to  add  to  the  modes  of  enforcement  of  payment 
provided  by  the  statute ;  nor  to  add  any  penalty  to  the  default  of 
payment  of  any  instalment,  or  to  accelerate  thereon  the  payment 
of  any  other  sum  or  instalment;  nor  can  he  leave  it  in  doubt  or 
uncertain  at  his  option;  his  statement  of  the  days  on  which  the 
instalments  will  become  payable  is  a  determination  which  he  cannot 
revoke  or  counteract,  and  make  the  contradictory  rule  of  payable 
at  once  in  taio,  and  again  by  instalments. 

I  think  the  respondent,  having  on  or  before  the  31st  of  August 
paid  all  such  of  the  rates  specified  in  the  schedule  of  c.  85,  which 
became  payable  by  him  (the  instalment  of  January)  on  or  before 
that  day,  except  what  became  payable  within  six  calendar  months 
next  before  it  (the  instalments  of  April  and  July),  being  otherwise 
duly  qualified,  was  entitled  to  be  enrolled  on  the  burgess  list,  under 
and  porsuaj^t  to  the  3rd  section  of  chapter  85. 

This  opinion  and  judgment  I  rest  upon  the  enactments  I  have  re- 
ferred io,  direct  upon  the  matter ;  but  as  reference  has  been  made  to 
some  others  in  the  argument  as  affecting  the  question,  and,  as  it 
10  said,  militating  against  this  view,  I  shall  examine  them  and 
their  bearing  upon  the  matter. 

The  first  in  order  is  the  70th  section,  enacting  that  if  any  one 
rated  to  any  of  the  rates  or  rents  fail  to  pay  any  of  the  said  rates  due 
from  him,  for  fourteen  days  after  demand  in  writing  by  the  coUector, 
any  Justice  of  the  Peace  may  summon  him  to  appear  6nd  show  cause 
why  the  rates  due  from  him  should  not  be  paid ;  if  no  cause  shown, 
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T.  T.  1853.  the  Justice  of  the  Peace  may  issue  a  warrant  of  distresB,  or  collector 
^ '  may  recover  same  by  action  of  debt  or  civil-bllL    What  does  thst 

amount  to  ?  That  if  any  one  fail  to  pay  amf  of  the  said  rates  dme 
from  him,  for  fourteen  days  after  demand  in  writing,  he  may  be  sum- 
moned to  show  cause  why  the  rates  due  from  him  should  not  be  paid, 
and  shall  be  liable  to  distress  or  action.  That  does  not  show  that 
the  whole  rate  is  due,  and  may  be  demanded  in  January  and  levied 
in  January  or  February ;  it  rather  distinguishes  what  is  due. 

But  reference  is  made  to  the  schedule,  which  is  said  to  deal  with 
the  whole  sum  assessed  by  certain  rate  or  rates.  The  first  inquiry 
here  is,  can  it  be  considered  as  any  part  of  this  Act  as  passed  ?  and 
was  it  not  prepared  and  framed  for  a  bill  of  a  different  character  and 
complexion?  The  bill  for  the  collection  of  rates  in  the  city  of 
Dublin,  as  originally  prepared  and  brought  in,  had  no  provision  for 
the  payment  by  instahnents,  but  provided  for  early  payments  by 
allowance  of  discount  for  prompt  payments,  and  the  assessments  or 
rates  were  made  by  the  boards  or  bodies  empowered  under  the 
respective  Acts  under  which  authority  is  given  to  make  the  rate; 
not  this  Act  certainly,  as  the  direction — [Here  name  the  Ad  under 
which  authority  is  given  to  nuihe  the  rate  or  rates'] — ^proves,  for  just 
before  the  complaint  is  recited  to  be  made  by  the  collector  under  an 
Act  intituled — [Here  insert  title  of  ^is  Act] — and  the  rate  is  said 
to  beat  date  in  184-,  whereas  this  Act  did  not  conunenoe  or  take 
effect  until  the  5th  of  September  1850.  Again,  this  sdiedule  is 
prepared  not  for  the  borough  of  Dublin,  but  for  a  county  or 
borough  in  general.  This  schedule  plainly  does  not  belong  to  and 
is  no  part  of  the  Act.    The  words  "  duly  demanded  in  writing  by 

him  from  the  said **  must  mean  according  to  the  provisioiis 

of  section  53 ;  and  ia  this  case,  where  the  rate  is  payable  by  in- 
stalments, must  contain  the  days  when  the  instalments  vronld 
become  payable. 

It  cannot  be  contended  or  argued  that  the  words  payable  by  in- 
stalments do  not  mean  payable  by  instalments ;  nor  if  payable  bj 
instalments,  that  the  instalment  payable  in  July  or  October  could  be 
recovered  or  was  due,  and  legally  and  duly  demandable  in  April,  or 
due  for  enforcement  on  that  day.  The  warrant  under  sections  70  and 
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71  cannot  be  in  the  form  and  to  the  effect  in  schedule  C.   I  therefore  T.  T.  1863. 
cannot  pronounce  this  schedule  as  of  any  value  or  bearing  on  the      »,  -y^^ 
question.  It  is  plainly  blundering  and  confused,  and  manifestly  does     bbernan. 
not  contemplate  or  provide  for  any  payments  by  instalments,  a  very 
important  provision  of  the  Act,  as  affecting  the  less  wealthy  rate- 
payers.   It,  as  well  as  schedule  B,  was  not  framed  for  this  statute 
as  enacted ;  therefore  section  70  in  no  manner  affects  or  varies  the 
construction  and  import  of  section  53  and  those  from  48,  and  the 
inference  and  result  they  necessarily  afford.  . 

The  next  section  to  which  attention  has  been  drawn  as  proving 
the  position  contended  for  is  section  73.  Does  that  prove  that 
the  instalments  are  due  or  recoverable  before  the  days  ?  or  payable 
before  they  are  payable?  the  raie$  then  paf^able.  What  is  then 
payable?  Can  it  be  contended  that  if  he  pays  the  first  instal- 
ment, and  quits  on  the  25th  of  March  when  his  term  ends,  he  may 
be  compelled  to  pay  the  instalment,  payable  on  the  1st  of  April, 
nay,  July  and  October  ?  that  they  are  payable  theny  contrary  to  the 
52nd  and  74th  sections?  Therefore  in  my  j^udgment,  these  latter 
sections,  so  far  frt)m  being  inconsistent  with,  or  militating  against, 
or  impugning  the  doctrine  or  construction  plainly  expressed  by  the 
former  provisions  of  the  Act,  appear  to  me  to  sustain,  enforce,  and 
confirm  it  The  authorities  which  have  been  referred  to  do  not 
govern  the  question  one  way  or  the  o^er,  nor  furnish  any  analogy 
beyond  or  equal  to  the  plain  words  of  the  statute. 

I  further  think,  as  I  before  intimated,  that  the  construction 
contended  for  and  sought  to  be  imposed  on  chapter  93,  not  only 
renders  the  provisions  of  the  Act  self-contradictory  and  inconsistent, 
but  annuls  the  exception  in  section  3  of  c  85  (except  such  as 
shall  become  payable  within  six  marUfisJ^  and  renders  these  words 
meaningless  or  illusory ;  it  strikes  them  out  of  the  Act.  K  none 
can  become  payable  within  those  six  months,  or  after  the  2nd  of  Ja- 
nnaiy,  surely  some  consideration,'  some  hesitation,  is  required  before 
we  presume  to  do  so.  The  respondents  therefore,  having  paid  all  the 
rates  which  became  payable,  are  entitled  to  be  enrolled  on  the 
burgess  list 

Cramptoiv,  J. 

In  this  case  my  opinion  Is,  that  the  decision  of  the  Revision 
VOL.  3.  23  h 
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T.  T.  1853.  Conrt  was  erroneous;  and  the  only  doubt  I  entertain  as  to  the 
>«.— ^ — ^  correctness  of  that  opinion  is,  that  I  have  the  misfortime  to  diiKer 
BBENNAN.  ^°^  ™7  Brethren  who  have  just  preceded  me;  but,  on  the  other 
handy  I  have  great  satisfaction  in  being  authorised  bj  my  Lobd 
Chief  Justice  ^  announce  that  his  Lordship  entirely  annddes 
with  me  in  opinion,  and  in  the  grounds  npon  which  that  opinion  is 
founded.    Those  grounds  I  shall  now  proceed  to  state. 

The  case  turns  upon  the  construction  of  the  statute  12  dk  13  Vie^ 
c.  91*  Under  that  statute,  in  January  1852,  a  rate  was  laid  by  the 
Collector-General  upon  the  borough  of  Dublin.  His  duty  is,  by 
that  statute  (section  2),  ''to  applet,  collect,  levy  and  receiye  the 
rates,**  &c.  The  CoUector-Greneral  made  (as  he  was  authorised  by 
the  statute  to  do)  that  rate  payable  by  four  instalments :  the  first 
instalment  payable  immediately;  the  second  on  the  Ist  of  April 
1862 ;  the  third  on  the  1st  of  July  1852 ;  and  the  fourth  on  the 
1st  of  October  1852.  The  respondents,  on  the  Ist  of  June  1852, 
paid  the  first  instalment  only,  leaving  the  others  unpaid*  In 
•November  1852,  the  r^pondents  claimed  to  be  put  on  the  burgess 
roll..  This  claim  was  resisted,  on  the  ground  that  the  payment  of 
the  whole  rate  was  a  condition  precedent  to  their  being  placed  upon 
the  burgess  roll.  The  respondents  contended  that  the  paymoit  of 
the  first  instalment  satisfied  the  exigency  of  the  first  statute,  vie, 
the  12  &  13  Vic^  c.  85.  The  majority  of  the  Court  decided  in 
favour  of  the  respondents — Mr.  Hayes  dissenting. 

By  that  statute  (c  85),  no  person  can  be  enrolled  unless  he  has 
paid  all  rates,  &C.,  payable  by  him  in  respect  of  his  oocnpatioD, 
except  those  which  became  payable  by  him  within  six  calendar 
montha  before  the  81st  of  August  in  each  year,  t.  e.,  before  the  1st 
of  March.  On  the  one  side-  it  is  contended  that  the  payment  of  the 
first  instalment  in  this  case  entitled  the  respondents  to  be  enrolled, 
inasmuch  as  the  other  instalments  were  all  payable  within  six  calen- 
dar months  before  the  31st  of  August^  and  all  of  the  rate  due 
according  to  the  statute  had  been  paid.  On  the  other  side  it  was 
contended  that  the  whole  rate  was  due  and  payable  by  the  lespood- 
ents  at  once,  though  it  was  enforcible  by  the  Collector-Genenl 
only  at  the  periods  fixed  for  payment  of  the  instalments.    In  fact 
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the  reapondents'  argument  is,4h|it  each  instalment  was  a  separate  T.  T.  1863. 

QMeetk'sJBench 
debt :  the  appellant's  is,  that  there  was  but  one  debt,  viz.,  the  rate ; 

but  that  debt  was  made  payable  by  instalments,  debiium  in  prts- 
senii  solvendum  in  fviuro ;  or,  in  other  words,  that  the  term 
'*  payable"  has  here  two  applications — ^payable  at  once  for  the 
purpose  of  the  franchise— payable  at  the  instalment  periods  for  the 
purpose  of  enforcement.  And  this  appears  to  me  to  be  the  true 
construction  of  the  statute,  and  to  have  been  plainly  the  intention 
of  the  Legislature. 

We  were  reminded  by  the  respondents'  Counsel  that  the  two 
statutes  12  &  13  Vie^  cc.  86  &' 91»  were  passed  on  the  same 
day ;  and  it  was  argued  that  they  should  be  read  together  as  one 
statute,  or  at  least  as  part  of  one  code,  in  order  to  decide  this  ques- 
tion. It  is  true  that  these  two  statutes,  along  with  fifteen  or  sixteen 
other  statutes,  did  receive  the  Royal  assent  upon  the  same  day. 
That  they  should  be  both  read  to  decide  this  question,  there  can 
be  no  doubt;  but  they  should  be  read  intelligently,  and  not,  as 
has  been  contended,  as  if  they  formed  parts  of  one  statute.  They 
are  not  parts  of  one  statute,  or  even  of  one  code ;  but  each  is  a  part 
of  a  totally  distinct  code,  passed  with  different  objects  and  for  dif- 
ferent purposes.  Chapter  86  is  part  of  the  municipal  code :  chapter 
91  is  a  consolidation  and  amendment  of  the  different  Acts  for  the 
collection  of  rates  in  the  city  of  Dublin.  One  Act,  c.  86,  amending 
former  Acts,  regulates  the  qualification  of  burgesses,  and  does  not 
touch  the  subject  of  collection ;  the  other  regulates  the  mode  of 
collecting  rates  in  the  city  of  Dublin,  and  does  not  touch  on  qua- 
lification. The  payment  of  rates,  as  one  of  the  conditions  for  being 
enrolled  as  a  burgess,  is  the  only  link  that  connects  the  two  Acts. 
It  was  said  that  there  was  an  enactment  that  these  two  statutes 
should  be  construed  together  as  one  Act;  but  that  is  a  nustal:e. 
The  section  referred  to  as  containing  such  an  enactment,  viz.,  section 
20,  c.  86,  does  no  such  thing ;  it  requires  that  the  new  Municipal 
Act,  c.  86>  shall  be  in  force  along  with  *the  former  Municipal  Acts 
to  which  it  refers,  and  be  construed  along  with  them  as  one  Act. 
I^y  this  Act,  c.  86,  occupation  and  payment  of  rates  are  the  two 
great  conditions  for  enrolment — the  two  great  tests  of  title  to  be 
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T.  T.  1868.  a  burgess.    And  one  of  my  objections  to  the  construction  put  bj 

< « '     the  majority  of  the  Revision  Court  upon  these  statutes  is^  that  it 

BBEETNAK.     S9^  ^^'  ^  ^^  awsj  witfa  onc  of  these  tests  altogether,  viz^  the 
payment  of  rates. 

But  to  proceed ;  c.  85,  section  3,  enacts,  that  no  person  shall  be 
put  upon  the  roll  unless  he  shall  have  paid,  on  or  before  the 
31st  of  August  in  each  year,  all  his  rates,  except  such  as  shall 
have  become  payable  by  him  (if  any)  within  six  calendar  montfaa 
next  before  the  3l8t  of  August;  and  observe,  payable  under 
this  Act|  and  due  and  payable  are  the  same;  this  Act  plainly 
does  not  contemplate  payment  by  instalments. 

Chapter  91  consolidates  all  the  rates,  makes  all  payable  at  the 
same  period,  and  collectable  together ;  sections  48,  51,  52  and  53^ 
are  those  upon  which  the  question  in  this  case  turns:  by  section  48 
the  estimates  and  rates  shall  be  due  and  payabU  in  manner  there- 
,  inafler  mentioned,  referring,  no  doubt,  to  sections  52  and  53,  which 
make  the  rates  to  be  due  as  in  section  52,  and  to  be  collectable  as  in 
section  53.  By  section  51  a  power  is  given  to  the  CoUector-G^neral 
to  make  the  rate  payable  by  instalments ;  this  power  he  may  or  may 
not  exercise,  at  his  discretion.  In  this  instance  he  has  exercised  the 
power ;  had  he  not  done  so,  the  question  could  not  have  arisen,  since 
in  that  case  the  whole  rate  would  not  only  have  become  due  and 
payable  immediately,  but  collectable  at  once  after  the  notice  required 
by  the  statute.  The  52nd  section  requires  the  Collector-General 
to  give  public  notice  of  the  amount  of  the  estimates  for  the  year, 
and  of  the  poundage  rate ;  and  in  case  he  determine  that  the  rates 
shall  be  paid  by  instalments,  he  is  to  state  in  the  public  notice 
the  days  upon  which  the  instalments  shall  become  payable;  and 
then  come  the  enacting  words  applicable  to  all  cases  of  payment, 
whether  by  instalments  or  at  once: — ^^'That  from  and  after  sndi 
^'publication,  the  said  rates  shall  be,  and  be  deemed  to  be,  due 
*^  and  payabW  The  construction  of  the  Court  below  would  re- 
peal this  last  enactment,  and  substitute  for  it  that  the  rates  shall 
be  due  and  payable,  not  at  one  period,  or  from  publication,  bat 
at  separate  periods,  and  from  the  instalment  days.  The  52nd 
section  thus  provided  for  the  period  at  which  the  tax  became  pay- 
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«ble  in  law,  when  the  CoUeetor-Greneral  might  receive  it^  and  T.T.  1858. 

the  occupier  have  a  nght  to  pay  it.     The  53rd  section  provides      ^^-n * 

InrB 
ios  the  period  when  the  tax  shall  be,  or  be  deemed,  dae  and     bbbnnan. 

payable,  for  the  purpose  of  enforcing  compulsory  payment^  whe- 
ther payable  by  instalments  or  not;  and  it  enacts  that  a  previous 
demand  and  particular  notice  must  be  made  and  given  to  the 
occupier. 

Here,  then,  t.  e.,  between  these  two  sections,  52  and  53, 
a  plain  distinction  is  made — ^the  tax,  the  whole  tax,  by  section 
52  becomes  payable  in  law,  from  the  publication  of  the  public 
notice;  by  section  53  it  becomes  enfordble  against  each  indivi- 
dual occupier,  in  fact,  only  from  the  service  of  the  individual 
notice.  And  we  observe  that  the  word  '^  payable,"  in  these  sec- 
tions has  two  applications:  namely,  to  the  rate  and  to  its  instal- 
ments. The  rate  is  payable  from  publication  and  notice;  and 
when  *'to  be  paid  by  instalments,"  the  instalments  are  payable 
from  notice.  It  is  by  confounding  these  two  applications  of  the 
word  *'  payable,"  that  the  difficulty  has  been  created,  and  by  con- 
founding rates  with  instalments.  The  rate  is  payable,  and  the 
instalments  are  payable,  debitum  in  prmsenH  solvendum  infuiuro. 
For  the  ease  of  the  occupier,  and  to  give  him  the  franchise,  he 
must  pay  the  whole  rate ;  for  the  ease  and  accommodation  of  the 
poorer  occupier,  he  may  pay  by  instalments.  This  is  the  natural 
and  fiur  import  of  these  sections.  The  other  construction  makes 
the  52nd  and  53rd  sections  contradict  each  other,  and  requires 
either  violence  to  be  done  to  the  language  of  the  Act,  or  words 
to  be  interpolated.  Thus,  Mr.  CBagan  argued  that  *' payable 
under  this  statute"  and  *<  enfbrcible,"  meant  the  same  thing,  not- 
withstanding the  coptrasted  terms  of  sections  52  and  53,  which 
contrast  exists  whether  there  be  instalments  or  not;  and  Sir  Col- 
man  (yLogKten  was  obliged  to  call  upon  us  to  read  the  52nd 
section,  with  the  added  words  at  the  end,  *^  according  to  the  terms 
of  such  notice^  which  would  be  absurd  if  the  rate  was  not  made 
payable  by  instalments.  Now,  what  right  have  we  to  add  these 
words?  None,  unless,  indeed,  we  give  way  to  the  vague  and 
unsatisfactory  argument,  that  it  is  the  duty  of  the  Court  to  lean 
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T*  T.   1853*  In  favor  of  llm  franchise,  tlie  mt^fining  of  winch  aeemsi 
Qti^en'i  Bench  y-     ,    *     * 

be,  that  we  are  to  create  a  doubt  out  bf  plam  laaguagei^ 

OQ  thai  ^oubt  to  enlarge  the  franchise^  i 

I  think  we  have  nothing  to  do  with  the  doctrine  of  thoj 

nesfl  of  enlarging  the  franchise^*  I  may  concede  to  some  of  d 

eages  the  blessings  of  universal  suffrage  (though  per3onall| 

ate  the  absurdity),  without  receiving  from  it  anj  help  tdi 

luterpretaLioQ  of  this  Act  of  Parliament*    It  ib  our  duty  to! 

the  intention  of  the  Legislature,  and  so  interpret  the  otn 

give  the  franchise  to  every  one  to  whom,  by  the  Act,  it  wtf 

to  give  it,  and  give  it  to  none  from  whom  it  was  by  tb^ 

ture  intended  to  be  withholden;  and  I  deduce  the  intenlj 

Legiahiture  (rom  two  sources.     Firsts  from  the  plain  ter^ 

Atatute,  giving,  as  I  humbly  think,  an  unmistakeable  mj 

these  words^      Secondly,  from  the   abeurd   and  mischief 

sequences  which  would  flow  from  the  construction  contend 

the  respondents*  Counsel.     By  that  construction,  an  invW 

dangerous  power  is  put  into  the  bands  of  the  CoUectoij 

He  can  at   his  pleasure  increase  or  diminish  the  num 

borough  voters,  and  thus  in  a  great  degree  influence  thd 

municipal  elections.     If  be  make  no  order  that  the  rate  a 

by  instalments,  then  the  rate  becomes  due  immediately  oj 

lication  of  the  notice,  and  all  the  occupiers  are  on  the  aai 

the  whole  rate  muf^t  be  paid  to  entitle  to  the  franchise*     If  I 

the  sum  pnyable  by  instalments,  he   con   fix  the  tanna  ^ 

ment   of  the   instabnents  and    the   proportions   for   pay^ 

his   pleasure.     In    the   present   instance   the    payment  ofj 

instalment^    according    to   the    argument^    qualities    the    | 

because  the  flrst  instalment  only  is  payable  immediately^ 

maining   three  not   until   within   six   months  before  Choi 

August ;  but  he  might  have  made  the  rate  so  payable  i 

BQeuts,  that  the  occupier  should  he  entitled  to  be  enrolleq 

payment  of  any  rates  at  alh     Thus,  suppose  the  first  LnstAA 

been  payable  on  the   Ist  of  April,  then  all  the  inatalmeiil 

fall  within  six  months  before  the  31st  of  Augusts    So  th^ 

this  construction  is  to  give  the  Collector- General  the  extn 


3 


COMMON  LAW  REPORTS.  183 

power  of  increasing  and  diminishing  the  number  of  the  borough  T.  T.  1853. 
o  o  QuMm*8  Batch 

voters  at  his  pleasure ;  and  further^  the  power  of  dispensing  at  his     ^.^^  y/ 

In  re 
will  with  one  of  the  two  tests  and  conditions  appointed  by  the    BssmrAV.- 

liegislature  as  precedent  to  the  right  to  be  enrolled,  vise.,  the  con- 
dition of  paying  the  rates.  Thus  he  can  at  his  option  dispense 
with  the  test  of  payment  of  rates  altogether,  or  make  it  a  con- 
dition precedent,  or  take  a  middle  course.  It  is  said,  we  cannot 
presume  that  a  public  officer  will  abuse  hid  office  for  such  a  purpose : 
but  that  is  not  the  question ;  but  whether  the  Legislature  intended  to 
confer  the  power.  I  have  no  doubt  that  the  power  may  be  as  safely 
vested  in  the  hands  of  the  present  Collector-General  as  in  those  of 
any  other  gentleman ;  and  I  am  sure  in  fixing  the  instalments  on 
the  present  occasion,  the  Collector-General  had  no  intention  in  any 
degree  4o  interfere  with  the  constituency  of  the  borough ;  and  that 
is  the  more  manifest,  because  it  is  plain  that  the  CoUector-Greneral's 
construction  of  the  statute  is  the  same  as  that  for  which  I  contend, 
thai  €qppear8  on  the  faee  of  his  notice  ;  and  I  am  strongly  disposed 
to  think  that,  had  he  foreseen  the  construction  now  contended  for, 
he  would  not  have  made  the  rate  payable  by  iqstalments. 

But  the  question  is,  did  the  Legislature  intend  that  such  a  power 
should  be  given  to  the  CoUector-Greneral  ?  Consider  his  office ;  he  is 
merely  a  collector  of  rates,  a  substitute  for  the  numerous  collectors 
theretofore  employed*  He  is  a  government  officer,  holding  his  place 
during  pleasure,  and  dismissible  at  the  pleasure  of  the  Crown. 
Now,  observe  on  this  point  the  jealousy  of  the  Legislature  as  to  the 
interference  of  this  officer  in  elections.  By  the  24th  section  of  this 
statute,  c  91*  the  Collector*Oeneral  and  his  officers  are  prohibited, 
under  severe  penalties,  from  voting  or  taking  any  part  in  the 
election  of  Members  of  Parliament  for  the  city  of  Dublin.  And  yet 
the  construction  contended  for  by  giving  him  power  in  a  considerable 
degree  to  mould  the  borough  constituency,  enables  him  indirectly  to 
exercise  an  influence  over  the  parliamentary  constituency;  for, 
though  not  co-extensive^  these  two  bodies  must  be  to  a  large  degree 
the  same.  Can  it  then,  I  say,  be  for  a  moment  supposed  that  the 
Legislature  ever  contemplated  giving  to  the  CoUector-Oeneral  such 
a  power  as  that  to  which  I  have  adverted?     And  yet  the  con- 
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T-  T-  1853.  struction  contended  for  leads  to  that  conclusion.     Hie  di^ 

Queen »    enc     ^  ^pplot,  collcctj  levy  and  receive  (see  section  2).  i 

A  case  was  cited  as  bearing  upoD  the  present  quesLioDj  | 

upon    hj  the   Connael  upon    both    sides,   the   caae   ofi 

SmedUy  (a)  ;  that  ca?e,  however,  givea  us  but  little  as^ 

deciding  the  present  one-    It  is  decided  upon  the  EngliaU  1 

the  11  &  12    Ftc,  c.  90,  and   the  prior  Acta  of  43  G.\ 

and  the  48  G.  3,  c,  141,  Acts  differing  considerably  froni^ 

etatuteSn.     However,  Ford  v.  Smedtey  has  furnished  anj 

upon  eaeh  side.     The  reapondents  rely  npou  it  as  Ghowi]||| 

payment  of  instalments  ehort  of  the  whole  assessment  4 

the  party  to  the  franchise ;  and   the    appellant   reliefl  IJ 

showing  that  there  may  under  the  English  as  under  the  Iri 

be  two  periodia  for  payment,  one  for  voluntaiy  payment,  i| 

obtain  the  franc hise^  another  for  compulsory  payment  bjfi 

cess.     And  the  cose  bears  out  both  these  positions ;  and  i 

appears  in  this,  that  by  the  provisions  of  the  English  ata| 

is  Hrst  an  assessment,  by  which,  however,  no  debt  \s  cr^ 

asseeament  is  to  be  paid  by  four  fixed  quaiterly  paymentAJ 

ments,  and  each  of  these  instalments  is  a  separate  debt,  ^ 

separate  warrant  Lssuea,  and  is  made  recoverable  as  a  C3j 

By  the  48th  G*  3,  this  assessment  is  collected  and  levied  tfj 

at  times  specified  in  the  Act*    By  the  U  ^  \2  Vic,  c*  90j 

can  be  on  the  list  of  voters  unless  he  has  paid,  on  or  befo]| 

of  July,  all  poor-rate  and  asaessed  taxes,  payable  by  him^ 

preceding  ^th  of  January.     In  the  case  cited,  the  party  hd 

first  quarterly  instalment,  but  not  the  second,  which  wai 

I 
and  it  was  held  that  he  could  not  be  registered,  not  havin 

second  instalment,  although  the  whole  rate  was,  by  the  ] 

made  payable  so  as  to  be  en  forcible  only  half-yearly,     ti 

observe  that  the  English  Acta  vest  no  auch  power  aa  ta 

for  the  Collector- General  under  the  Irish  statute  In  thil 

seema  to  me,  therefore,  if  this  invidious  power  is  by  Qj 

struedon  to  bo  given  to  the  Col  lector- General,  that  he  wij 

discreetly  by  not  making  the  rate  at  any  time  payable  | 

{a)  IdJnr.  1150. 
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ments ;  or  if  that  be  not  so,  that  the  Act  should  be  amended  as  T.  T.  1853. 

Queen*  8  Bench 
soon  as  possible.  ^-^  y    ■  i* 

In  re 
To  the  objection  that  the  exception  of  six  months  in  c.  85  would    bbbnnan. 

be  nugatory,  I  answer  thus : — ^First,  I  have  already  suggested  that 

the  two  Acts  have  two  totally  different  objects — c.  85,  to  regulate 

qualification — c.  95  to  regulate  the  collection  of  rates.    But  c.  85 

was  modelled  upon  the  previous  municipal  Acts,  and  adopts  their 

language ;  c.  95  had  reference  only  to  the  collection  of  the  rates. 

Secondly,  the  Act  is  by  no  means  nugatory ;  the  substance  of  it  is 

carried  out  by  c  95 ;  c.  85,  exempting  from  the  payment  of  all  rates 

becoming  payable  within  the  six  months  before  the  Slst  of  August 

in  each  year,  allows  to  each  ratepayer  a  period  of  six  months  f(» 

payment  of  the  rate;  c.  95,  making  the  rate  payable  in  January, 

whether  collectable  by  instalments  or  not,  allows  the  ratepayer 

nine  months  for  the  payment  of  his  rate.    Thus  in  the  enactments, 

though  there  is  a  literal  variance  there  is  a  substantial  unify,  and 

we  should  remember  also  that  c.  85  as  well  as  c  91  requires  not 

a  portion  or  portions,  but  the  whole  of  the  rate  to  be  paid,  to  give 

title  to  the  franchise. 

I  regret  extremely  the  absence  of  the  Chief  Justice  upon  this 

occasion.    I  know  his  Lordship  was  desirous  in  the  strongest  terms 

to  state  his  full  concurrence  in  the  opinion  and  views  which  I  have 

now  more  feebly  expressed;  and  his  desire  is  still  to  have  an 

opportunity  of  publicly  stating  his  opinion  upon  this  most  important 

subject.    The  absence  of  the  Chief  Justice  can,  however,  make 

no  change  in  the  rule  to  be  pronounced.    Were  his  Lordship  here, 

the  Court  would  be  equally  divided ;  and  in  such  a  case  the 

course  is,  that  the  cause  is  not  allowed,  and  the  conditional  rule 

stands  discharged.    Therefore  discharge  the  conditional  rule,  and 

no  costs. 


VOL.  3.  24  L 
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Exch.  Ch&m. 


Pec.  8. 

A  notioe  of 
claim  to  be 
rated  in  respect 
of 


,  Dgasa 
voter  under 
IS  &  14  Vic., 
c.  69,  sec.  110, 
is  sctfficient  if 
signed  with 
the  name   of 
the   cUdmant, 
in   the   hand- 
writing    of 
another  per- 
son,   by    the 
aathority    of 
the  claimant. 


€ftittiutt  €iumhtr* 

[BEGISTRT   CASES]. 

M'NIFFE,      ....        JppeUani; 
M'TIEBNAN,  Reipandent. 

TmiB  ca^  had  been  teserted  by  the  Assistant-Banister  of  the 
oovDty  of  Sligo,  at  the  Registry  Sessions  of  that  conntj,  and 
involved  the  question,  whether  a  person,  cUuining  to  be  rated  to 
the  relief  of  the  poor,  should  himself  sign  his  name  at  foot  of 
the  chum,  or  whether  that  signature  being  made  by  another  per- 
son for  him  was  sufficient ;  the  name  of  the  claimant  was  in  the 
handwriting  of  his  attorney,  and  the  Assistant-Barrister  ruled 
that  it  was  sufficient,  within  the  Registry  of  Voters  Act, 
13  ds  14  Ftc.,  c.  69>  he  having  authority  from  the  claimant  so 
to  do. 


J).  Lynch  (with  him  Jones),  for  the  appellant. 

The  objection  here  was,  that  notice  of  the  claim  was  not  signed 
by  the  respondent  himself. — [MooBs,  J.  The  Assistant-Barrister 
states  it  was  done  by  the  claimant's  authority]. — The  claim  is  regu- 
lated by  the  ilOtb  section  of  13  &  14  Ftc,  c  69,  which  enacts, 
**  That  it  shall  be  lawful  for  any  person  who  shall  occupy  any  lands, 
'*  tenements  or  hereditaments,  rated  under  the  Acts  for  the  relief 
"  of  the  poor,  and  whose  name  shall  have  been  omitted  from  the 
"  rate,  to  present  to  the  guardians  of  the  union  a  claim  to  be  rated 
'^  in  respect  of  such  premises ;  and  such  claim  shall  be  in  writing, 
^'and  signed  with  his  name ;"  the  claim  under  that  section  ought 
therefore  to  be  in  the  handwriting  of  the  applicant,  and  signed 
by  him ;  Toms  v.  Cuming  (a), — [Moore,  J.   There  is  a  reascm 

(a)  S  Scott.  N.  P.  910. 
*  Coram  Psbrin,  Ball,  Jackson  and  Moors,  J.J. 
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wbj  s  pBrty  objecting  should  appear. in  person;  but  ibui  a  diS-  ULT.  1853. 

Sxah  'ChaM 

ferent  from  the  case  of  a  perstni  pnttiiig  is  a  ol»im*    The  Cooit    wly-i,/' 
should  leaa  in  favor  of  the  finmobife,  rather  than  against  it]       ^^^[^^^ 

Napwr  and  HemphiU^  contra,  were  not  eaUed  on* 

Pbbbih»  J. 

In  thifl  case  we  a£Snn  the  decision  of  the  Assistant-Barrister, 
with  costs.  The  notice  of  claim  was  signed  with  the  name  of  the 
claimant;  that  is  sufficient  within  the. words  of  the  Act  of  Parlia- 
ment^ which  does  not  require  the  notice  to  be  signed  hy  the 
indiTiduai  himself. 

Decision  affirmed,  with  costs. 


WILLIAM  BRADY,      ....        AppeUani ; 
PEiRCEVAL  RYAN Respondent. 


Dee.S. 


This  was  an  appeal  from  the  decision  of  one  of  the  RevisiDg  A  yearly  te- 
Bamsters  (Shaw)  for  the  county  of  the   city  of  Dublin,  at  the  premises  let 
Revision  Court,  held  on  17th  of  September  1853.  adjoining  pv- 

It  appeared  that  at  the  Court  of  Revision  for  the  county  of  the  ^^'J^g^ 
city  of  Dublin,  Perceval  Ryan,  of  No.  45  Lower  Mountpleasant  Ave-  ^  *  'j^J??*^ 
nue,  whose  name  appeared  on  the  list  of  voters  (Freemen's  list,  No.  ^°'  ^^^ 

9),  objected  to  the  name  of  William  Brady  the  appellant,  of  5  North  ijto  the  street, 

through  which 

King-street,  being  retained  on  the  list  No.  7,  of  persons  entitled  the  occupier 

had  ingress 

to  vote  in  the  election  of  representatives  for  the  city.     Brady  was  and  egress,  and 

had   exclnsiye 

entered  on  that  list  as  the  rated  occupier  of  lands,  &c.,  and  in  the  list  control  oyer 

the  description  of  the  premises  rated  was  ''  house  No.  5  North  King-  opened  into 
street."    In  the  rate  book  the  premises  were  described  as  "  No.  5  gt^^^'^d  a 
North  King-street,  four-story  house,  small  yard,  value  £15."   He  had  ^J^iJ^^h 

tiie  house  to 
hock  premises ;  a  door  opened  firom  the  parlour  adjoining  the  shop  into  this  pas- 
sage ;  the  yearly  tenant  occupied  the  upper  stories  of  the  house,  and  his  mode  of 
ingress  was  through  the  hall-eoor. — Held,  that  the  occupation  of  the  upper  stories 
was  not  an  ownership  or  occupation  of  the  entire  of  the  'rated  premises,  within 
Che  meaning  of  13  &  J4  Vic,  c.  69,  s.  5. 
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M*  T.  1853.  for  some  yean  held  the  entire  premifles  under  his  immediate  land- 
£xch.  Cham,    ,     ,  .  «... 

lord  as  tenant  firom  year  to  year.      Some  tmie  previous  to  the 

20th  of  Joly  1853,  he  let  the  shop  and  adjoining  parlour,  por- 
tion of  the  rated  premises,  at  a  yearly  rent,  to  a  person  who  had 
sinee  occupied  the  same  and  resided  therein.  There  was  a  door 
opening  from  the  shop  directly  into  the  street,  ibroogh  which 
the  occupier  of  the  shop  had  at  all  times  free  ingress  and  egress, 
and  over  which  he  had  exclusive  control.  There  was  also  a 
hall-door  to  the  house,  which  opened  directly  into  the  same  street, 
and  a  passage  leading  from  the  hall-door  through  the  house  to 
a  back-door  opening  into  the  yard;  and  a  door  opening  from 
the  parlour  adjoining  the  shop  into  this  passage.  William  Brady 
had,  since  20th  of  July  1852,  resided  in  and  occupied  the  three 
upper  stories,  to  which  his  mode  of  ingress  and  egress  was  through 
the  hall-door. 

The  Barrister  decided  that  the  occupier  of  the  shop  and  parlour 
had  exclusive  occupation  of  that  portion  of  the  rated  premises  as 
tenant  to  Brady,  and  not  merely  as  a  lodger ;  that  Brady  there- 
fore did  not  occupy  the  entire  of  the  rated  premises,  within  the 
meaning  of  13  &  14  Vie.^  c.  69»  s.  5,  and  allowed  the  objection, 
without  costs;  and  expunged  the  name  of  Brady  from  the  list 
No.  7. 

Hyndman  and  W.  W.  Brereton^  for  the  appellant 

Coffey y  for  the  respondent. 

Per  Curiam. 

This  appeal  must  be  dismissed,  as  we  do  not  think  that  the 
occupier  of  the  shop  in  question  was  a.  mere  lodger. 
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M.  T.  1853. 
Exch.  Cham. 


BOON, Appellant; 

MOFFATT, Retpandeni. 

BOOTH, Appellant; 

MOFFATT, Respondent. 

Dee.  B,  12. 

Thsse  were  also  appeals  from  the  decision  of  the  Revising  Bar-  On  reyision  of 

the  lists  of  per- 

riflter  for  the  county  of  the  city  of  Dublin,  in  September  1863.  sons  daimine 

to  be  entitled 

In  both  cases  the  name  of  the  appellant  was  inserted  on  the  to  rote  at  elec- 

Town-clerk's  list,  according  to  the  form  in  schedule  No.  12,  an-  objectton^hw 

nexed  to  13  &  14  Vie.,  c.  69,  pursuant  to  a  notice  of  claim,  and  ^^^^IS^^t,*^*^ 

the  qualification  stated  was  "leasehold,  £10  house."    No  objection  ^e°^|^^y 

had  been  served  on  or  made  to  the  appellant  being  retained  on  ^^  ^  4^ 

'^'^  °  sistant-Bams- 

the  list ;  and  upon  reading  the  list  in  open  Court,  the  respondent,  ter   has    no 

jurisdiction 

for  the  first  time,  objected  to  the  name  of  the  appellant  being  to  require  the 

claimant  to 

retained  on  the  list,  inasmuch  as  he  did  not  appear  bj  himself  give'eyidence 

of  his  right 

or  any  other  person  in  support  of  his  claim ;  and  the  Barrister  to  haye  his 

decided  that  he  had  jurisdiction  to  require  the  appellant  to  give  on  the  list— 

primd  facte  evidence  of  his  right  to  have  his  name  inserted  on  ^^  to  be  ro- 

ihe  list ;  and  in  default  of  his  doing  so,  he  expunged  the  name.  §^^^  ^  ^ 

In  Booth's  case  the  notice  of  claim  was  not  in  the  handwriting  '^^^  ^^  ^ 

o  not  be  signed 

of  the  appellant,  and  the  Barrister,  considering  the  notice  of  daim  ^7  ^^  claim. 

ant  personally. 
insufficient,  expunged  his  name. 


Brereton  and  Hyndman,  for  the  appellants. 

Under  the  55th  section  of  13  &  14  Ftc,  c.  69,  the  Barrister  had 
no  power  to  inquire  into  the  validity  of  a  claim,  in  the  absence 
of  objections  by  parties  qualified  to  object,  unless  the  claimant 
be  dead,  or  there  be  a  duplicate  entry.  The  interval  directed  by 
the  Act  to  elapse  between  the  last  day  for  serving  the  notice  of 
claim,  namely  the  4th  of  August,  and  the  last  day  for  making 
objections  (the  20th  of  August),  shows  that  the  statute  contem- 
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M.*T.  1853.  plated  notices  of  objections  being  senred  in  every  case.     As  to  the 
Exeh.  Cham,  .,..,,,..  *,..  ,^ 

^— ^ notice  being  in  the  handwriting  of  the  claimanty  the  Court  bi» 

CASE         already  decided  that  was  not  necessary. 


Cofiy  and  P.  O'Brien,  contra. 

The  Reviaiog  Barrister  has  an  inherent  power  of  inquiring  into 
the  validity  of  claims,  without  any  objection  being  served.  The  56tb 
section  of  13  ^  14  Vie.^c.  69,  gives  power  to  examine  all  parties, 
whether  claiming  or  objecting,  or  objected  to;  and  all  persons  what- 
soever may  be  examined  upon  oath  touching  the  matters  in  question, 
and  the  Barrister  is  to  determine  upon  the  validity  of  such  claims  and 
objections,  and  is  to  have  the  same  powers  and  proceed  in  tbe  same 
mann^  as  under  the  provisions  of  the  previous  Registry  Aet»  2  &  3 
W.  4,  c.  86.  Notices  of  claims  must  be  put  in  before  the  4th  of 
August,  though  they  need  not  be  published  until  the  1 1th  of  Angort, 
and  there  is  thus  little  time  given  for  the  public  to  be  acquainted 
with  the  claimants.  The  53rd  and  54th  sectiona  are  importaal,  as  if 
a  claimant  be  omitted  in  the  list  he  may  get  his  name  placed  on  it, 
and  objectors  may  oppose  by  giving  notice  in  writing  to  the  Bar- 
rister.— [Baxjl,  J.  The  5drd  section  aids  the  omission  of  the  Town- 
clerk,  and  enables  a  claimant  to  secure  the  fraachise,  who  might  1^ 
such  omission  be  deprived  of  it ;  and  the  54th  sectiom  enables  an 
objector  to  oppose  such  omitted  claim*] 

As  to  signature  to  a  notice  of  claim,  the  22nd  section  r^uires  a 
notice  of  claim  to  be  signed,  and  all  new  claims  to  be  made  '^  by  him 
signed;"  and  the  34th  section,  dealing  with  boroughs,  tbou^  it 
omits  these  words,  yet  is  to  be  taken  in  connection  with  the  22nd 
section.  In  Toms  v.  Cuming  (a),  it  was  ruled  that  a  notice  of  ob- 
jection must  be  personally  signed  by  the  objector. — [Ball,  J,  The 
point  is  not  arguable.  Tbe  34th  section  omits  the  words  '^  by  him 
signed,"  which  are  in  the  22nd  section — why  should  we  say  that 
they  ought  to  be  in  the  34th  section  ?] 

Cw,  ad.  9uli. 


(a)  8  Sc.  N.  R.  910. 
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PsBRni,  J.  M.  T.  1853. 

Exeh  Chain. 

In  these  cases  of  Boon  ▼.  MoffaHy  and  Booth  y.  MofaUy  we  feel 
bound  to  ifiverse  the  decision  of  the  Barrister,  and  restore  the  names 
ezpnnged  hj  him.  The  Assistant-Barrister  is  not  authorised  to 
consider  the  grounds  of  a  claim  where  there  is  no  objection  taken. 
Except  in  the  precise  cases  specified  in  the  Act  of  Parliament  he  has 
no  such  authority ;  something,  however,  should  be  done  to  remedy 
the  abuse  that  ma^  result  from  this  state  of  the  law. 


Dec,  12. 


PERCEVAL  RYAN,         ....    j^jpeOani; 
PATRICE  BATES Respondent. 


Dec.  12. 


Tbis  was  also  an  appeal  from  the  decision  of  the  Barrister  at  the  The  Collector^ 

Q^neral    of 
Dublin  Rerision  Court.  The  name  of  the  respondent  appeared  on  the  Ratea  for  the 

Town-clerk's  list  No.  7 ;  and  it  appeared  by  the  entry  that  his  place  ihib^   do. 

of  abode  was  81  Manor-street.    The  description  of  the  premises  was  poundage-^ 

••House  81  Manor-street— rating  £9."    The  respondent  had  occu-  J^idle^ble^L 

pied  the  entire  of  those  premises  for  twelve  months  previous  to  the  '"^^P^^t  of  the 
*^  .  *  '^  poor-rate,  and 

20th  of  July  1853,  as  tenant  within  the  meaning  of  the  5th  section  of  ^C^.^   fi^^  ^ 
'  .       °  entnes  thereof 

13  &  14  Vie.,  c.  69*    On  the  10th  of  December  1852,  the  Guardians  in   the  .  rate 

book,    pnrsn- 
of  the  North  Dublin  Union  estimated  the  amount  chargeable  on  the  ant  to  12  ft 

13Ftc.,c.  91, 
electoral  division  for  twelve  months  next  following  the   1st  of  on  the  Ist  of 

-   ,  *  JanuaiT  1853, 

January  1853,  at  £21,000,  and  certified  and  transmitted  same  to  bat  had  on  the 

the  Collector-General  of  rates  of  said  city,  who  shortly  after,  in  cember  18^ 

pursuance  of  the  provisions  of  13  &  14  Fife.,  c.  91,  ascertained  the  notices  of  the 

poundage  rate  to  be  levied  in  respect  of  the  poor-rate  upon  the  EeS^^ySle 

yearly  value  of  all  premises  within  the  said  electoral  division,  to  be  ^^    inatal- 
J        J  r  1  ments,  one  of 

which  instal- 
ments was  pa^ble  on  the  Slst  of  December  1852.  A  claimant  to  Tote  at  Parlia- 
mentaiy  elections  for  the  borough  had  paid  all  his  poor-rates  on  the  1st  of  Jnly 
1853,  sare  those  in  this  notice  of  the  consolidated  rate  entered  in  the  CoUector- 
Genenl's  book ;  and  at  the  revision  of  Toters  his  name  was  objected  to  because  of 
the  non-payment  of  these  rates. 

Held— Thsi  such  rate  was  not  one  payable  within'  IS  ft  14  Vie.,  c.  69,  s.  5,  beforo 
the  1st  of  January  1853,  and  that  its  non-payment  did  not  disqualify  the  cLumant. 
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M.  T.  1853.  two  shilliDgs  in  the  pound.  The  CoUector-Greneral  caused  the  Nud 
rate  to  be  entered  in  several  books,  according  to  the  wards  of  the 
city. — [The  entry  was  set  out.] — This  entry  was  made  in  the  Col- 
lector-Creneral's  book.  No.  1,  on  or  before  the  31st  of  December 
1862.  In  the  first  page  of  the  book  was  contained  a  dedaratkn, 
that  '*  the  entries  of  that  portion  of  the  houses,  buildings,  Soa^  sitnste 
"  and  comprised  in  Arran-quay  ward  of  the  borough  of  DubHn,  and 
"of  the  owners  and  occupiers  thereof,  respectively  included  and 
"  referred  to  in  the  general  rate  and  assessment,  was  this  day  made 
"  by  me,  whereof  the  following  is  a  full  and  true  copy,  viz." — [The 
copy  was  set  out.] — And  this  declaration  was  made  and  given  bj 
the  Collector-General  on  the  1st  of  January  1853,  and  then  certified 
on  same  day  and  year  by  the  Collector- Greneral,  that  its  contests 
were  correct. 

The  case  then  stated  that  the  Collector-General  affixed  his  setl 
to  and  signed  this  statement  at  the  commencement,  and  also  tbe 
statement  or  certificate  in  the  final  page  of  the  book  on  the  Ist  of 
January  1853,  at  or  about  twelve  o'clock  at  noon ;  and  that  on  tbe 
30th  of  December  1852  he  signed  a  notice,  as  CoUector-Greneral,  spe- 
cifying that  from  the  proper  persons,  &c.,  the  instalments  were  to  be 
paid  in  manner  following,  viz. : — ^the  first  instalment  to  be  payable 
forthwith ;  the  second  instalment  on  the  Ist  day  of  March  next;  tbe 
third  on  the  1st  day  of  June  next;  the  fourth  on  the  1st  day  of 
September.  This  notice  was  published  on  the  3 Ist  of  December 
1852  in  the  Dublin  Gazette  and  two  other  newspapers ;  and  another 
notice  of  a  like  purport  was  published  on  the  7th  of  January  1853. 
The  respondent  had  paid  on  the  1st  of  July  all  poor-rates  pay- 
able by  him  in  respect  of  the  premises,  except  the  rate  entered  in 
the  book  and  comprised  in  the  notices,  which  was  unpaid.  Hie 
Revising  Barrister  was  of  opinion  that,  inasmuch  as  the  book  was 
not  signed  by  the  Collector-General  on  the  1st  of  January  1853,  tbe 
rates  comprised  in  it  and  in  the  notices  were  not,  within  the  mean- 
ing of  13  &  14  Vic.y  c.  67>  s.  5,  payable  from  the  respondent  in 
respect  of  the  premises  previous  to  the  1st  of  January  in  this  year, 
and  overruled  an  objection  to  the  respondent,  and  retained  his  name 
on  the  list  of  voters. 
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Brereion  and  Hyndman  appeared  for  the  appellant.  M.  T.  1853. 

Exch.  Cham, 
The  question  in  this  case  is,  whether,  according  to  the  Dubhn 

Collection  of  Rates  Act,  12  &  13  Ftc,  c*  91,  the  rate  was  payable  be- 
fore 1st  of  January  1853  ? — [Moobe,  J.  Whether  the  signature  of 
the  Collector-General  be  necessary,  preparatory  to  a  liability  attach- 
ing, ij^the  short  question.  If  this  rate  were  payable  before  the  1st 
of  January  1853,  the  respondent  is  disqualified,  and  must  be  struck 
off.]— 12  <&  13  Fie.,  c.  91,  ss.  32,  48,  49,  52  &  53  were  referred  to.r- 
[Ball,  J.  Signing  must  precede  the  publication'  of  the  entry,  under 
that  49th  section. — Moobe,  J.  The  rate  cannot  be  considered  to  be 
legally  imposed  under  that  section  until  the  Collector-General  has 
made  the  entry  and  signed  it.] — We  say  the  rate  was  payable  on  the 
31  St  of  December«r-[PBSRiN,  J.  The  rate  is  not  payable  before  the 
year  expires.] 

Coffey  appeared  fur  the  respondent. 

Per  Curiam. 

The  decision  of  the  Revising  Barrister  must  be  affirmed,  with 
costs. 


12  &  13  Vie.,  e.  91,  s.  32.— Boards  of  Guardians  are  eyeiy  year  to  estimate  the 
ezpenditnre  for  a  jear,  from  the.  Ist  of  January  following,  and  to  transmit  the 
same  to  the  Collector-General,  who  is  to  collect  the  same. 

Section  48. — The  Collector-General,  npon  receiving  snch  yearly  estimates,  is 
to  asMSB  them  according  to  the  ralnation  for  poor-rate. 

Section  49. — ^All  assessments  axe  to  be  entered  in  a  book,  and  signed  by  the 
Ckdlector-General,  taid  when  notice  shall  have  been  given  as  mentioned,  snch 
rates  are  to  be  deemed  good. 

Section  52. — ^The  Collector-General  is  to  give  notice  of  the  rate  in  the  Dublin 
Gautu,  and  two  I>nblin  papers,  and  if  the  rate  is  to  be  payable  by  instalments, 
the  days  npon  which  it  will  become  payable ;  and  from  and  after  snch  publication, 
the  rates  shall  be  deemed  dne  and  payable. 

Section  63. — ^A  demand  of  the  rate  is  to  be  made  before  it  shall  be  considered 
doe,  for  the  pnzpose  of  enforcing  it  by  a  distress  or  otherwise,  and  the  partlcnlais 
of  the  notice  shall  contain  the  valuation  of  the  tenement,  the  poundage  rate 
thereon,  and  the  amount  charged,  and  the  days  when  payable  by  instalments. 


VOL.  3.  25  I. 
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H.  T.  1854. 
Exch.  Cham. 


1853,  Dec.  8. 

1854,  Jan.  10. 


WILLIAM  COLLINS, 
GEORGE  MOFFETT, 


Appellant ; 
Respandefi. 


A    claimaiii'9  This  was  an  appeal  from  the  Revision  Court  of  the  county  of  the 

name    was 

placed  and  re-  city  of  Dublin.    In  the  Barrister's  report  he  stated  that  at  the  Court 

tnmed  bj  the 

Town-derkon  of  Revision  held  in  September  1853,  William  Collins,  of  No.  20 

entitled    to      Portland-row,  in  the  city  of  Dublin,  appeared  upon  the  list  No.  7, 

dtYof  Dablin-  ^^  persons  entitled  to  vote  in  the  election  of  members  for  the  said 

waa^^m^dne     ^^^^'  *"^  *****  ^^'  ^'  ^^*^^  objected  to  his  name  being  retained 

time  taken  to  ^j^  ^jj^  ^^^     ^  general  notice  of  objection  and  service  thereof  by 
his  name  being  &  j  j 

retained    on     production  of  a  copy  of  notice  with  post-office  stamp  upon  it  on 

notice  thereof  Collins  was  duly  proved ;  and  it  was  further  proved  that  the  appel- 

duly    served. 

The  claimant  lant  was  employed  in  collecting  or  managing  the  duties  of  excise, 

served  notice 

on  the  Town,  and  thereby  incapacitated  from  voting.     The  Barrister  accordingly 

clerk   of  his 

cUdm  to  be    expunged  his  name  from  said  list     The  name  of  William  Collins 

12,  and  he  was  ^^^^  appeared  in  list  No.  12,  of  persons  (not  being  on  the  freemen's 

ed  on  tib^t^Ust  ^^)   <^l&>°^g  ^  ^^^^  ^^^^  names  inserted  in  the  list  of  persons 

hold^'^^N*^  entitled  to  vote  at  the  election  of  members  for  the  said  city,  in 

objection    to  respect  of  any  right  whatever,  other  than  the  occupation  of  premises 

taken  or  served  of  the  net  annual  value  of  £8  or  upwards.    In  this  list  the  nature  of 

on  him  or  on 

the    Town.      his  qualification  was  stated  to  be  '*  leaseholder — £10  house."    No 

clerk.    On  the 

revision  of  list  objection  to  the  name  of  the  appellant  being  retained  on  list  No.  12 

proved*    that     ^&8  taten  or  served ;  but  the  respondent,  on  the  reading  of  the  list, 

the     claimant         ^ni.         i  t  %    *  •■•         -i^-r^ 

held  an  office  verbally  objected  to  the  name  bemg  retained,  and  the  Barrister, 

fied^him^m  k'^o^i'ig  from  the  evidence  before  referred  to,  that  the  appelknt 

Mme^wM**wi!  ^*®  ^y  statute  incapacitated  horn  voting  in  the  election  of  members 

ffi^^rt  ^  ^^^  ^°  Parliament,  expunged  the  name  of  the  appellant.  Tbc 

when  list  No.  Barrister  added  to  his  statement,  that  as  this  was  an  important 
12  was  revis-  *^ 

ing,  this  general  disqualification  was  suggested,  and  it  was  contended  that  as  no 
notice  of  objection  to  his  being  on  list  No.  12  had  been  served,  the  Barrister  had  no 
jnnsdiction  to  inquire  into  the  case. 

Held — That  when  the  Registry  is  correct  on  tbe  face  of  it,  the  Barrister  has  no 
anthoritj  to  inquire  into  the  case  (except  in  the  case  of  death),  unless  an  objection 
has  been  taken,  and  unle6s  there  be  an  objection  attached  to  the  claimant's  name  on 
the  list  as  taken,  and  notice  of  it  served ;  the  attendance  of  the  voter  on  production 
of  any  evidence  is  not  to  be  required. 

Held  aiso— Where  a  name  is  erroneously  expunged  from  the  list  of  voters,  this 
Court  will  make  an  order  to  have  it  restored. 
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question  as  to  the  jnrisdiction  of  the  Banister  in  revising  the  lists  H.  T.  1854. 

in  cases  where  no  objection  bad  been  taken  by  the  Town-clerk, 

nnder  the  34tb  section  of  13  &  14  Vic^  c.  69,  or  bj  anj  otjier 

person,  under  the  36th  section,  to  the  retention  of  the  names,  it 

was  argued  before  the  three  Revising  Barristers,  and  they  had 

decided  that  they  had  no  jurisdiction  either  to  require  the  claimant 

to  give  any  eyidence  in  support  of  his  claim,  or  to  receive  evidence 

to  negative  the  right  of  any  claimant  to  have  his  nam^  retaiped  on 

the  list;  but  to  enable  the  parties  to  appeal,  it  was  decided  pro 

farvMt  against  the  appellant. 

Brereion  and  Hyndman  appeared  for  the  appellant,  but  the  Court 
ealled  on — 

Goffty  and  P.  (ySrien^  who  appeared  for  the  respondent. 

The  Barrister  was  bound  to  expunge  the  name  of  the  appellant, 
whether  notice  was  given  or  not,  he  having  judicial  knowledge  of 
his  disqualification. — [Pebbin,  J.  Is  there  any  limitation  as  to  the 
time  when  a  claim  may  be  put  in  ?] — The  claim  must  be  sent  in  on 
the  4th  of  August,  and  the  20th  of  August  is  the  last  day  for  serving 
a  notice  of  objection ;  and  it  would  cause  great  inconvenience  to 
require  a  notice  in  every  case — ^there  being  above  4000  claimants  ; 
besides,  the  Barrister  has  the  power  to  impose  costs  on  a  party 
making  a  frivolous  objection.  But,  independeut  of  the  judicial 
knowledge  by  the  Barrister  of  the  claimant's  disqualification,  the 
claimant  is  bound  to  make  out  a  primd  facie  case. — [Pebrin,  J.  If 
the  Barrister  can  act  on  his  judicial  knowledge,  he  could  do  so 
whether  the  party  be  present  or  absent ;  and  your  argument  is,  that 
every  claimant  must  attend,  whether  objected  to  or  not.] — 13  &  14 
FiV.,  c.  69,  s.  56,  gives  the  Barrister  large  powers  :  he  is  finally  to 
determine  upon  the  validity  of  claims  and  objections,  and  for  that 
purpose  is  to  have  similar  powers  as  are  given  by  the  2  &  3  W,  4, 
c.  88. — [Baix,  J.  The  56th  section  presses  against  you. — ^Feb- 
lUN,  J.  This  name  was  objected  to  on  one  list,  and  therefore  comes 
within  the  statute ;  but  the  Barrister  was  bound  to  ask  the  claimant 
I  you  the  person  just  objected  to  ?] 
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H,  T,  1654. 

Exch.  Cham. 

COLLIN  8*8 
CASE. 

H.  T.  1854. 

Jan.  10. 


Hyndman  replied. 


Cur.  ad.  vulL 


Moore,  J.,  delivered  judgmeDt 

In  this  case,  which  has  been  argued  before  us,  I  thought  there 
might  exist  a  difference  of  opinion  in  the  Court,  and  I  waa  prepared 
to  state  my  views  upon  it,  in  which  the  other  members  of  the  Cooit 
now  substantially  concur — ^I  do  not  say  in  the  reasons  on  which  it  b 
founded,  but  upon  the  result  at  which  I  have  arrived ;  and  the? 
have  requested  me  to  deliver  the  judgment  of  the  Court. 

The  facts  of  the  case  are  these : — William  Collins,  the  appelhmt 
in  this  case,  was  placed  and  returned  by  the  Townnslerk  on  the  list 
No.  7,  as  a  person  entitled  to  vote  for  the  city  of  Dublin.  An  otgee* 
tion  was  in  due  time  taken  by  Mr.  Phibbs  to  the  name  of  Colliiis 
being  retained  on  the  list  No.  7»  and  notice  of  the  objection  wis 
duly  served  on  Collins.  It  appears  that  Collins  in  due  time  served 
notice  on  the  Town-clerk,  of  his  claim  to  be  put  on  the  list  No.  12; 
and  accordingly  he  is  returned  by  the  Town-clerk  <m  that  list  u 
a  person  claiming  to  vote  as  a  £10  leaseholder.  To  ihiB  daim 
no  notice  of  objection  was  taken  or  served  on  him^  or  on  the 
Town-clerk.  When  list  No.  7  came  on  for  revision  before  the 
Barrister,  Mr.  Phibbs  appeared  to  support  his  objection ;  and  it 
was  proved  that  Mr.  Collins  held  an  office  which  disqualified 
him  by  statute  from  being  on  the  list  of  voters  at  aU,  and 
accordingly  the  Barrister  expunged  his  name  from  list  Na  7. 
There  is  no  appeal  lodged  against  that  decision,  which  most  there- 
fore be  now  taken  to  be  right  in  point  of  law  and  fact.  When  the 
list  No.  12,  containing  the  name  of  Collins  among  the  list  of  claim- 
ants, came  on  for  revision,  Mr.  Phibbs  also  objected  to  him,  on  the 
same  ground  as  before — that  is,  his  general  disqualification ;  and  it 
was  urged  on  the  part  of  Collins,  that,  inasmuch  as  no  notice  of 
objection  to  his  being  on  the  list  No.  12  had  been  served  on  him, 
the  Barrister  had  no  jurisdiction  to  inquire  into  the  case. 

The  point,  being  one  of  jurisdiction,  was  a  very  important  one,  and 
it  was  argued  before  all  the  Barristers  engaged  in  the  revision,  and 
they  were  unanimously  of  opinion  that  they  had  not  jurisdiction  to 
go  into  the  right  of  Collins  to  be  on  the  list  No.  12 ;  but  as  no 
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appeal  could  have  been  lodged  by  any  one  against  this  decision,  they  H.  T.  1854. 
considered  it  to  be  a  proper  case  for  the  opinion  of  the  Court  of 
Appeal ;  and  accordingly  Mr.  Shaw  pro  forma  decided  against 
Collins,  by  holding  that  he  (the  fiairister)  had  judicial  knowledge 
of  his  being  disqualified,  and  accordingly  struck  his  name  off  the 
list  No.  12;  and  from  that  decnion  this  appeal  is  brought:  and  it 
appears  to  me  that  this  is  not  to  be  considered  so  much  an 
appeal  by  a  party  considering  himself  aggrieved,  as  in  the  na- 
ture of  a  case  stated  by  the  Barristers  for  the  opinion  of  this 
Court,  for  their  future  guidance  as  Revising  Barristers. 

After  the  best  consideration  in  my  power,  I  have  come  to  the 
cooolusion,  that  the  j<»nt  opinion  of  the  Revising  Barristers  was 
right,  and  that  the  decision  made  in  this  particular  case  pro /orm^ 
ought  to  be  reversed ;  and  I  shall  state  very  concisely  the  reasons 
for  my  opinion. 

It  is  necessary  for  me  to  give  a  short  outline  of  the  machinery 
of  the  Act.  By  the  28th  section,  the  Clerk  of  the  Peace  is  directed 
to  make  out,  on  or  before  the  1st  of  June,  three  different  lists  alpha- 
betically, of  all  persons  appearing  on  the  registry  within  the  eight 
preceding  yei^rs.  By  the  29th  section  he  b  bound,  on  or  before 
the  said  1st  of  June,  to  transmit  the  said  three  lists  to  the  Town- 
clerk,  and  by  sections  30,  31  and  32,  the  Town-clerk  is  bound  to 
ascertain  the  names  of  those  persons  who  shall  not  have  paid 
their  poor-rates  on  or  before  the  Ist  of  July,  and  he  is  armed  with 
full  power  and  means  to  perform  that  duty.  By  the  33rd  section,  the 
Town-derk  is  bound  to  make  out,  on  or  before  the  20th  of  July, 
three  alphabetical  lists,  of  the  same  nature  as  those  required  from 
the  Clerk  of  the  Peace,  omitting  therefrom  all  those  who  have  not 
paid  their  poor-rates  in  due  time,  and  also  the  other  persons  spe- 
cified in  that  section :  and  by  the  same  section  power  is  given 
to  him  to  place  the  word  "objected*'  before  the  names  of  such 
persons  as  he  shall  consider  to  be  disqualified  in  any  of  the  ways 
mentioned  in  that  section ;  and  by  that  same  section  he  is  directed 
to  publish  the  said  lists  so  made  out  by  him  on  or  before  the  22nd 
of  July;  and  accordingly  the  public  has  got,  from  and  after  the 
22nd  of  July,  the  means  of  ascertaining  the  names   of  those  in- 
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H.  T.  1854.  serted,  and   any  individuals  whose  names   have  been  omitted  em 
Ejch.  Cham.      ,  .,-»«•  -  mi- 
— ^      also  ascertam  that  fact.    If  the  name   of  any  person  on   the  hst 

CASE.  ^  consider^  to  be  objectionable,  it  is  competent,  by  the  proyisions 
of  the  36th  section,  for  any  person  who  is  on  the  list^  to  serve  % 
notice  of  objection  on  the  party  objected  to,  and  also  on  the  Town- 
clerk  ;  and  he  must  serve  this  notice  on  or  before  the  20th  of 
August.  So  that  the  list  being  published  on  or  before  the  22nd 
,  of  July,  a  period  of  twenty-nine  days  is  allowed  to  the  poWe  to 
take  objections  to  any  one  on  the  published  lists. 

As  it  might  happen  that,  either  by  mistake  or  design,  persons 
might  be  omitted  from  the  published  list,  or  being  there,  a  person 
might  wish  to  be  placed  on  the  list  by  a  different  qualificadon 
from  that  under  which  he  had  been  previously  registered,  he  is 
allowed  under  the  .^4th  section  to  give  notice  of  such  his  claim; 
but  he  is  bound  to  serve  that  notice  on  the  Town-clerk,  on  or 
before  the  4th  day  of  August;  and  by  that  same  section  the 
Town-clerk  is  bound  to  publish  a  list  of  such  claimants,  on  or 
before  the  11th  day  of  August.  An  objection  may  also  be  taken 
to  any  one  on  this  list ;  but  notice  of  the  objection  must  be  served 
on  or  before  the  20th  of  August.  So  that  a  period  of  nine  days  is 
only  allowed  for  the  taking  of  objections  to  persons  named  in  the 
claimants'  list ;  this  period  is  very  short,  but  the  Legislature  pro- 
bably considered  that  the  list  of  claimants  would  be  a  small  one. 

By  the  37th  section  the  Town-clerk  is  bound  to  publish,  on 
or  before  the  22nd  of  August,  a  list  of  all  the  persons  objected  to. 
By  the  38th  section,  the  Town-clerk  is  bound  to  transmit  all 
those  lists  to  the  Clerk  of  the  Peace,  on  or  before  the  26th  of 
August;  and  by  the  44th  section,  the  Clerk  of  the  Peace  is 
bound,  as  soon  as  possible  after  the  25th  of  August,  to  transmit 
those  lists  to  the  Revising  Barrister;  and  by  the  46th  section, 
the  Barrister  is  to  hold  a  Court  of  Revision  between  the  8th  of 
September  and  25th  of  October. 

I  come  now  to  the  consideration  of  the  55th  section,  which  is 
the  one  that  prescribes  and  regulates  the  duties  and  powers  of 
the  Revising  Barristers. 
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Bat  before  I  examine   this  section,  I  would  wish  to  observe,  H.  T.  1864. 

Exeh,  Cham, 
that  the  machinery  of  the  Act,  in  directing  lists  to  be  published, 

notices  of  objection  served,  and  a  list  of  those  objected  to  pub- 
lished, furnishes  to  mj  mind  a  strong  inference  that  the  Legisla- 
ture intended  that  the  objected  cases  should  alone  be  inquired 
into  bj  the  Revising  Barrister;  and  that  unless  there  was  an 
objection  attached  to  his  naihe  on  the  list  as  taken,  and  notice 
of  it  served,  the  attendance  of  the  voter,  or  production  of  anj 
evidence,  was  not  then  required.  And  this  inference  appears  to 
me  to  be  strengthened  by  sections  52,  53  and  54,  which  provide 
for  the  case  of  a  person  who  had  duly  served  notice  of  claim, 
but  had  been  omitted  by  mistake  or  design  from  the  claimants' 
list ;  and  giving  to  such  person  the  privilege  of  going  before  the 
Barrister  to  prove  kis  claim,  and  allowing  a  .viva  voce  objection 
to  be  taken  to  it.  Be  this  as  it  may,  I  think  the  construction 
of  the  55th  section  is  express  on  the  point. 

The  early  part  of  the  section  gives  a  power  to  the  Barrister 
in  certain  cases  to  expunge  the  name  from  the  list,  though  there 
should  not  have  been  any  notice  of  objection  served ;  but  I  need 
not  enumerate  those  cases,  as  it  has  not  been  contended  for  that 
the  present  case  falls  within  any  one  of  them.  With  the  exception 
of  the  case  of  death,  all  the  cases  to  which  this  special  power  is 
given  to  the  Barrister  are  those  where  the  defect  appears  on  the 
registry  itself:  for  instance,  if  in  the  list  of  voters  in  the  city 
of  Dublin,  the  qualification  stated  was  the  occupation  of  a  house 
in  the  city  of  London,  the  Barrister  would  have  authority  to  ex- 
punge the  name,  because  the  nature  of  the  qualification  stated 
was  not  such  as  in  law  could  entitle  the  party  to  be  on  the  list 
of  voters. 

The  55th  section  then  goes  on  to  define  the  power  of  the 
Barrister,  where  the  list  is  on  the  face  of  it  correct,  and 
where  an  objection  has  been  taken  and  duly  served.  It  provides 
that  '^Whether  any  person  shall  be. objected  to  or  not,  no  evi- 
''  dence  shall  be  given  of  any  other  qualification  than  that  which 
'<  is  described  in  the  list  of  voters  or  claim,  as  the  case  may  be, 
*'  nor  shall  the  Assistant-Barrister  be  at  liberty  to  change  the  de- 
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H.  T.  1854.  '*8cription  of  the  qualification  ad  it  appears  in  the  list,  except  for 

Exch    Chant 

*'  the  porpoge  of  more  clearly  and  accurately  defining  same ;  and 
'*  where  the  name  of  any  person  inserted  in  any  list  of  voters  shsll 
''have  been  objected  to  by  the  Clerk  of  the  Peace,  Clerk  of  the 
"Union  or  Town-clerk,  or  by  any  other  person,  and  such  other 
*'  person  so  objecting  shall  appear  by  himself,  or  by  some  one  in 
'*  his  behalf,  in  support  of  such  objection,  and  shall  prove  that  be 
"  gave  the  notice  or  notices  respectively  required  by  this  Act  to 
*'  be  given  by  him ;  every  such  Assistant-Barrister  shall  then  re- 
"  quire  it  to  be  proved  that  the  person  so  objected  to  was  entitled, 
*'  on  the  20th  of  July  then  next  preceding,  to  have  his  name  inserted 
^  on  the  list  of  voters  in  respect  of  the  qualification  described  in 
*'  such  list."  It  appears  to  me  that  this  part  of  the  section  is  ex- 
press, and  that  when  the  registry  is  correct  on  the  face  of  it^  the 
Barrister  has  not  in  any  case,  except  in  the  case  of  death,  any 
authority  to  inquire  into  the  case,  unless  an  objection  has  beeD 
taken ;  and  I  think  it  clear,  that  proof  of  the  service  of  the  notice 
of  objection  is  a  condition  precedent  to  his  entering  into  any  in- 
quiry on  the  subject.  I  think  this  view  is  corroborated  by  the 
last  part  of  that  section,  "  provided  also  that  the  appearance  of 
*'  the  name  of  any  elector  (except,  (&c.),  on  the  list  of  registered 
*'  voters,  or  the  copy  of  the  register  in  each  year,  shall  be  deemed 
"to  \ie  prima  facie  evidence  of  his  right  to  have  his^name  inserted 
"  in  the  register  for  the  year  then  next  ensuing." 

I  believe  this  Court  has  been  unanimously  of  opinion,  that  if 
a  party  be  on  one  list  by  virtue  of  one  qualification,  and  also  on 
the  list  of  claimants  by  virtue  of  another  and  different  one,  and 
that  an  objection  has  been  taken  to  him  on  one  list,  bat  no 
objection  to  his  being  on  the  other,  the  Barrister  cannot  inquire 
into  the   case,  where    there  was    no  objection. 

But  it  was  very  ingeniously  suggested  by  one  of  the  members 
of  the  Court,  that  though  this  might  be  so  where  the  qualificatioa 
in  the  two  lists  was  different,  and  that  although  he  might  fafl 
in  showing  he  had  one  of  them,  he  might  yet  have  the  other, 
and  for  want  of  an  objection  could  not  be  required  to  prove 
that  other,  yet  that  when  on  the  objection  there  was  shown  a 
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general  and  total  disqualification,  it  might  be  considered  that  the  H.  T.  1854. 

Exch»  Cham, 
objection  was  applicable  to  every  list  on  which  the  name  of  the 

party  so  disqualified  might  appear.    I  was  at  first  much  struck  by 

this  suggestion,  and  bj  the  apparent  absurdity  and  injustice  of  a 

person  being  retained  on  any  list,  who  has  been   shown  to  be 

totally  disqualified  to  be  a  voter.    But  on  further  consideration  of 

the  Act,  I  do  not  see  any  thing  to  support  that  distinction. 

It  has  been  strongly  urged  that  the  construction  I  have  given  the 
Act  will  let  in  a  great  body  of  fraudulent  claimants ;  for  that  the 
period  of  nine  days  given  by  the  Act,  for  objecting  to  a  claimant,  is 
so  short  as  almost  to  preclude  the  possilHlity  of  serving  objections  in 
every  case  within  the  limited  time ;  and  I  think  it  was  stated  by 
Counsel  that  the  list  of  claimants  at  last  revision  exceeded  the 
number  of  five  thousand.  I  think  it  very  probable  that  if  the  law 
stands  as  it  is,  fraud  has  been  practised,  and  may  hereafter  be  prac- 
tised, by  the  service  of  very  numerous  claims  for  which  there  is  no 
foundation,  the  parties  taking  their  chance  of  there  being  no  objec- 
tioa  taken.  But  if  such  a  fraud  is  found  to  exist,  it  is  for  the 
LiCgislature  to  provide  against  it,  and  not  for  this  Court,  whose  only 
province  is  to  construe  the  Act  of  Parliament  as  they  find  it. 

For  these  reasons,  my  opinion  is  that  the  decision  of  Mr.  Shaw, 
made  pro  formi  and  against  his  own  opinion,  should  be  reversed ; 
and  we  are  agreed  that  he  and  the  other  Revising  Barristers  were 
right  in  holding  that  they  had  no  jurisdiction,  under  the  circum- 
stances of  the  present  case,  to  interfere  with  the  appellant's  name 
in  the  particular  list,  or  to  inquire  into  any  matter  except  in  the 
cases  pointed  out  by  the  statute. 

That  being  so,  the  next  question  is,  what  order  is  this  Court  to 
make  ?  We  are  now  reversing  the  decision  of  the  Revising  Bar- 
rister, which  was  a  wrong  one  (though,  as  before  stated,  only  come 
to  pro  formd) ;  and  as  the  Barrister  expunged  the  name  of  the 
appellant,  without  having  jurisdiction  so  to  do,  this  Court  feels 
bound  to  make  an  order  restoring  the  name  to  the  list. 

Pbbbin,  J. 

I  concur  in  the  decision  ;  but  I  must  say  that  the  statute  requires 

amendment. 

VOL*  3.  26  L 
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H.  T.  1854.       Ball,  J 
Exch,  Cham. 


COLLINS'S 
CASE. 


I  concur  in  the  judgment  of  mj  Brother  Moobx,  and  the  reasons 
given  by  him.  Further,  I  must  say,  that  if  it  were  the  kw  that  the 
Barrister  had  this  power,  the  claimant  might  be  deprived  of  his 
franchise  by  not  being  in  attendance  to  perfect  his  right.  The  objec- 
tion is  always  general,  and  the  claimuit  attends  in  a  case  in  which 
he  is  disqualified;  and  then  there  comes  on  anoth^  case  in  which 
he  supposes  there  may  be  no  objection  to  his  qualification,  and  be 
does  not  attend ;  and  he  not  being  in  attendance,  evidence  is  given 
of  disqualification,  which  he  might  have  shown  had  no  foundation : 
the  consequence  would  be  that  he  would  be  unjustly  treated,  and  it 
would  be  enabling  the  Barrister  to  carry  into  a  subsequent  case  a 
knowledge  obtained  in  the  first. 

Jack£on,  J. 

I  concur.  It  would  be  a  direct  violation  of  the  statute,  if  the  Bar- 
rister were  at  liberty,  without  notice  to  the  party  of  any  objection,  to 
strike  his  name  off  the  list ;  but  further,  the  disqualification  which 
existed  might  be  removed  in  the  interval. 

Let.  the  order  of  the  Court  of  Revision  be  reversed,  and  tiie 
name  of  the  appellant  be  restored. 

No  costs. 
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M.  T.  1853. 
Exch,  Cham. 


MURPHT,  Appellanii  CONNOR,  Respondent. 


SAME  V.  SAME. 


SAME  V.  SAME. 


D<»c.8.9, 
]1,19. 


Thsob  were  three  coneolidated  appeals  from  the  decision  of  the  Under  the  pro- 

yisions  of  13  & 
Assisiant-Bamster  of  the  county  of  Kerry,  at  the  October  Ses-  14  vic,  c.  69, 

sions.    In  the  first  case  (Chute's  case,  No.  4),  Fierce  Chute  clain^d  electors  for  bo- 

to  have  his  name  inserted  in  the  list  of  voters  for  the  borough  be^pr^pared 

of  Tralee.    The  claim  was  headed  No.  10,  and  was  directed  to  Uie  foj^'^^i^. 

Clerk  of  the  Town  Commissioners  of  the  borough,  requiring  him  ed  7,  8  and  9 

respecuveiv 

to  have  it  inserted  in  list  No.  3,  of  persons  entitled  to  vote.    The  '^  »  schedule 

^       ^  ■  to   the  Act. 

qualification,  as  stated  in  the  claim,  was  "  as  a  free  burgess  of  the  Claimants 

omitted  from 
**  borough  of  Tralee,  in  the  county  of  Kerry,  and  resident  within  these  lists  are 

to  give  notice 
*'  seven  statute  miles  of  the  place  of  election  for  said  borough."   The  to  the  Town- 
respondent's  notice  of  objection  to  the  claimant  was  headed  "  No.  borough,    of 
145"  and  in  it  he  objected  "to  the  name  of  Pierce  Chute  being  ji^^J^d^in^ 
retained  on  the  list  No.  3,  of  persons  entitled  to  vote,".  th^^daLimf 

The  case,  as  stated  by  the  l^arrister,  set  out  that  it  was  argued  on  ?!*y   consider 

the  part  of  the  respondent,  that  by  the  note  at  foot  of  the  form  No.  10  dnded,    pur- 
suant  to   the 
in  the  schedule  B,  to  13  &  14  Ftc,  c.  69$  it  was  required,  *'  If  more  fonns  in   the 

schedule;  and 
persons  objecting  to  names  being  on  the  list  must  serve  notice  of  objection  according 
to  form  Ko.  14  m  the  schedule. 

Two  lists  only  were  prepared  by  the  Town-derk  of  T. — one  corresponding  to  list 
No.  7  in  the  sdiedule,  the  other  to  list  No.  8.  No  libt  correspoudmg  with  No.  9 
was  prepared.  A  claimant  sought  to  be  admitted  to  be  inserted  in  list  *'  No.  3," 
and  was  objected  to,  though  it  was  admitted  he  would  have  been  entltied  .to  be 
inserted  in  a  list  corresponding  with  No.  9  in  the  schedule.  The  Barrister  held  the 
notice  of  claim  and  of  objection  bad,  for  uncertainty. 

Held  on  appeal,  that  the  notice  was  sufficiently  certain,  and  even  if  inaccurate, 
it  was  cored  by  the  115th  section  of  13  &  14  Fie.,  c.  69. 

Bdd,  that  the  headings  of  forms  in  the  schedules  to  the  Act  are  no  part  of  the 
Act. 

Where  sufficient  appears  on  the  case  reserved  by  the  Barrister  to  enable  the  Court 
to  give  judgment  as  to  retaining  a  name  on  a  list  of  claimants,  this  Ck>urt  will  not 
remit  the  case  for  amendment,  but  decide  on  the  reservation,  either  by  expunging 
or  inserting  the  name. 
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M.  T.  1653.  *'  than  one  list  of  voters,  the  notice  of  claim  should  specify  the  list  to 
£xck.  Cham. 

s, — ^ «      «  which  the  claim  refers ;"  and  there  being  in  this  case  no  such  list  as 

murphy's 
CASE  ^^*  ^  pu^^^^  ^7  ^^®  Town-clerk,  the  notice  of  claim  was  insuffi- 
cient, and  the  notice  of  objection  good.  The  Barrister  allowed  the 
claimant  to  go  into  his  case,  subject  to  the  objection  as  to  notice  of 
claim,  and  at  the  close  of  the  evidence  declined  to  give  anj  decision 
as  to  the '  evidence,  inasmuch  as  he  thought  the  notice  of  claim  in- 
sufficient, and  ruled  that  the  name  of  Pierce  Chute  should  not  be 
inserted  on  the  list. 

The  question  he  reserved  was,  ''Whether,  under  the  circom- 
'' stances  mentioned  and  set  forth  in  the  above  statement,  the 
''  notice  of  claim  of  the  said  Pierce  Chute  was  insufficient,  and 
''  whether  the  objection  was  valid  and  sufficient  ?  If  the  Court  be 
'< of  that  opinion,  the  said  list  was  to  stand  without  amendment; 
''  but  if  the  Court  should  be  of  a  contrary  opinion,  then  the  said 
''list  was  to  be  amended,  by  inserting  the  name  of  the  said  Pierce 
"  Chute." 

The  case,  on  its  first  being  heard  before  this  Court,  was  remit- 
ted for  further  information  to  the  Barrister,  and  he  then  reported 
that  the  clerk  of  the  Commissioners  had  prepared  but  two  lists  of 
v.oters  according  to  forms  7  and  8  in  schedule  B,  and  headed  respec- 
tively 7  and  8  ;  but  he  had  omitted  to  prepare  a  list  No.  9 ;  and  that 
the  objection  on  which  he  decided  the  notice  of  claim  insufficient 
was,  that  it  referred  to  a  list  No.  3,  and  the  claimant  claimed  to 
have  his  name  inserted  in  said  list,  which  had  no  existence. 

In  the  second  case  (Barrett's  case.  No.  5),  the  name  of  Jam» 
Barrett  appeared  on  the  Town-clerk's  list  No.  7,  as  a  rated  occupier, 
and  notices  of  objection  were  served  upon  Barrett  and  the  Town- 
clerk,  objecting  to  his  name  being  retained  oh  "list  No.  1."  These 
notices  of  objection  it  was  argued  were  bad,  because,  pursuant  to 
the  note  in  schedule  B,  at  foot  of  forms  Nos.  14  and  15»  thej 
should  have  specified  the  list  to  which  the  objection  referred ;  and 
the  lists  published  by  the  Town-clerk  being  No.  7  and  No.  8,  the 
objection  was  directed  to  list  No.  1,  which  was  not  in  exiateoee. 
On  the  other  side  it  was  argued  that,  as  the  33rd  section  of  13  &  14 
Ftc,  c.  69>  directed  the  Town-clerk  to  make  out  lists — that  ia  to  sar^ 
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Hrsi,  an  alphabetical  list  according  to  the  form  [numbered  7]  in  the  M.  T.  1863. 

^  ^        Exch,  Chomm 

schedule,  &c.,  of  occupiers,  &c.,  this  was  correctly  designated  as  list     *— ^v — ^ 

MUKPHY  8 

"No.  1."  The  Banister  held  the  notices  of  objection  insufficient,  ^j^g^^ 
having  regard  to  the  33rd  section,  and  the  forms  in  the  schedule  (the 
1 18th  section  making  the  schedules  part  of  the  Act),  and  that  inas- 
much as  no  such  list  as  "  list  No.  1 "  existed,  the  notices  of  objection 
were  calculated  to  mislead.  The  claimant,  considering  this  objection 
a  valid  one,  declined  to  go  into  a  case,  and  the  Barrister  retained 
Barrett's  name  on  the  list,  and  the  question  he  reserved  was, 
**  Whether,  under  the  circumstances  mentioned,  the  name  of  the 
*^  said  James  Barrett  was  rightly  retained  upon  the  list  of  voters  for 
"  the  borough  of  Tralee  ?" 

In  the  third  case  (Connor's  case.  No.  6),  the  party  objected  to 
was  on  the  list  of  claimants,  instead  of  the  Town-clerk's  original  list 
**  No.  7*"  The  notice  of  objection  was  the  same  as  in  the  previous 
case,  and  the  Barrister  ruled  it  to  be  insufficient,  adding,  *'The 
«<  question  for  the  consideration  of  the  Court  is,  whether  the  said 
**  notices  of  objection  are  sufficient  in  law  ?  If  the  Court  should  be 
**  of  opinion  that  the  said  notices  are  not  sufficient,  the  name  of  the 
**  said  James  Connor  is  to  be  retained.  If  the  Court  should  be  of  a 
'^contrary  opinion,  the  said  list  is  to  be  amended  by  expunging  • 

^'•therefrom  the  name  of  the  said  James  Connor." 

Napier^  Lane  and  Hiekson^  appeared  for  the  appellant. 

The  schedules  to  13  &  14  Ftc,  c.  69,  provide  for  three  distinct 
classes  of  claimants.  The  33rd  section  requires  the  Town-clerk 
annually  to  make  out  alphabetical  lists ;  first,  according  to  the  form 
I^o.  7  in  the  schedule  B ;  secondly,  according  to  the  form  No.  8 
in  said  schedule,  and  thirdly,  a  list  of  all  persons  on  the  freemen's 
roll.  There  cannot  be  more  than  three  lists.  The  34th  section 
provides,  if  any  one  be  omitted  from  the  list,  he  is  to  give  to  the 
Town-derk  a  notice  according  to  the  form  No.  10  in  the  schedule, 
or  to  the  like  effect ;  and  by  a  note  to  the  form,  the  notice  of  claim 
should  specify  the  list  to  which  the  claim  refers ;  and  the  Town- 
clerk  is  to  include  the  names  of  all  persons  so  claiming  as  aforesaid 
in  lists,  according  to  the  forms  numbered  11,  12  and  13  in  the 
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M.  T.  L  853.  schedule.   The  headings  in  the  schedule  of  the  lists  of  yoters  are  7, 8 
— '-^ — ' '    and  9-    In  Chute's  case,  the '  notice  of  claim  is  called  the  list  No.  3 

MUBl'H  y's 

^^^^  instead  of  No.  9 ;  but  we  contend  the  headings  of  the  lists  are  no 
parts  of  the  fonn.  The  numbering  refers  to  the  order  in  which 
the  forms  are  printed  in  the  schedule.  It  was  the  Town-clerk's 
duty  to  have  made  a  third  .list,  and  had  he  done  so^  the  claimant's 
name  would  there  appear.  The  same  objection  is  ^^iplioable  to  the 
notice  of  objection,  that  is  applicable  to  the  notice  of  claim ;  so  that 
if  the  ol^jection  be  a  valid  one,  the  notice  of  objection  is  also  intof- 
ficient»  and  the  claim  of  Chute  must  stand  aa  unobjected  to.  We^ 
howeyer,  submit,  that  the  notices  of  objection  described  the  list  with 
perfect  accuracy ;  and  it  would  have  been  informal  had  it  pointed 
to  list  No.  7,  which  had  no  existence.  But  even  assuming  there  is 
an  inaccuracy,  it  is  cured  by  the  116th  section,  which  enacts,  that 
'*No  misnomer  or  inaccurate  description  of  any  person,  place  or 
**  thing,  named  or  described  in  any  schedule  to  this  Act  annexed^  or 
*'  in  any  rate,  list  or  copy  of  register  of  voters,  or  in  luiy  notice 
**  required  by  this  Act,  shall  in  anywise  prevent  or  abridge  the  ope* 
4  *' ration  of  this  Act,  with  respect  to  such  person,  place  or  things 

^*  provided  that  such  person,  place  or  thing  shall  be  so  denominated 
*'  in  such  schedule,  rate,  list,  copy  of  register  or  notice,  as  to  be 
*' commonly  understood."  • 

Then,  as  to  the  notice  of  objection.  The  36th  section  di- 
rects objectors  to  give  notices  of  ot^^ection  according  to  the  form 
Nq.  14  in  schedule  B,  or  to  the  like  effect;  and  that  form  has 
«  note  at  foot,  that  if  there  be  '*more  than  one  list  of  voters, 
**^  the  notice  of  objection  should  specify  the  list  to  which  the  ob- 
^'jection  refers,  and  if  the  list  contains  two  or  more  persons  of 
^^  the  same  name,  the  notice  should  distinguish  the  person  intended 
^'to  be  objected  to;  and  if  the  person  be  registered  under  2  ^  S 
^  ViCy  c.  88,  the  notice  must  so  state." 

J,  Z).  Fitzgerald,  Sir  C.  O'Loghlen  and  Neligatiy  contra. 
The  notice  of  objection  must  follow  the  notice  of  claim ;    and 
we  say  that  was  insufficient. 

Lane  objected  that  the  respondent   must   prove   his   notice    of 
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objection  good,  before  he  could  be  heard  as  to  the  validitj  of  the  M.  T.  1853. 
^    ^  .  Exch,Cham. 

notice  of  claim.  • . ' 

muvpht's 

CASE. 

J.  Z>.  Fitzgerald. 

The  54th  section  authorises  any  one,  whose  name  is  on  the  list 
of  Yoters,  to  oppose  the  claim,  on  merely  giving  notice  in  writing 
of  his  intention  to  oppose. — ^[Moobe,  J.    This  objection  is  not 
ad  idem  with  the  claim ;  how  can  a  name  bb  retained  on  the  list 
that  is  not  there  at  all?] — The  list  of  burgesses  is  described  a& 
Ifo.   3,   and  according  to   Barton  v.  Ashley  (a),  this   was  not 
sufficient. — [Febrin,  J.    The  numbering  is  no  part  of  the  forms, 
and    is    only    for    reference    to    the    sections. — ^Baix,    J.     The 
numbers  are  only  descriptive  of  the  forms  as  they  appear  in  the 
schedule;  that  is  plain  from  the  29th  section  of  the  Act.] — ^But 
each  printed  form  must  have  a  number  on  it;  and  the  precept 
which  the  Clerk  of  the  Peace  addresses  to  the  Town-clerk,  as  in 
form  No.  4,  schedule  B,  directs  him  to  publish  copies  of  the  said 
lists,  Noe.  7)  8  and  9;  and  by  the  118th  section  the  schedules 
are  made  part  of  the  Act.      The  notice  of  claim  ought  to  have 
been  applied  to  list  No.  9,  and  the  notice  of  objection  ought  ta 
have  been  pointed  at  list  No.  7.     On  the  form  of  objection  it 
is  plain  there  should  be  a  specified  number :  *^  I  hereby  give  you 
*' notice,  that  I  object  to  your  name  being  retained  on  the  list 
<«  (No. — )  of  persons  entitled  to  vote  in  the  election  of  members^ 
**  for  the  borough  6f  Tralee." — [Moobe,  J.    Suppose  the  Town- 
clerk  had  put  No.  500  on  the  list?] — ^It  must  be  assumed  that 
tlie  officer  will  do  his  duty.     We  say,  if  by  possibility  lists  1,  2 
Bjad  3  could  be  published,  this  notice  of  olijection  is  bad :  Farrer 
V.    JSdsworth  (b)  i  Wollett  v.  Davis  {e).    The  notice  of  objection 
^vv^aa  to  embarrass  the  claimant,  by  taking  list  No.  3,  to  which  the 
claim  is  directed,  to  be  the  same  as  list  No.  9 »  that  could  not  be 
tlie  proper  list  for  a  f^e  burgess  qualification  to  appear,  as  it  is 
^iatinet  from  that  of  a  freeman :  TottenhanCi  case  (d). 

(a)  2  Com.  B.  4.  (6)  16  Law  Jonr.,  ».  S.,  C.  B.  132. 

(c)  Ibid,  185.  (rf)  2  Jr.  Com.  Law  Rep.  572. 
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M.  T.  1853. 
Exch.Ckam, 


Hickson  replied. 


Cur.  ad.  vuii. 


Perbih,  J.,  deliyered  judgment. 
2><c.9.  In  two  of  these  cases  an  objection  was  made  to  the  notice  of 

objection  below ;  and  it  was  contended  that  the  claimant  was  not 
bound  to  establish  his  qualification,  because  there  was  not  a  notke 
of  objection  pursuant  to  the  statute  13  &  14  Fto.,  c.  69*  The 
notice  of  objection  referred  to  list  No.  1,  and  it  was  said  the 
reference. should  have  been  to  list  No.  7 ;  and  it  was  argoed  that 
the  notice,  according  to  the  form  in  the  statute,  must  contain  the 
number  in  the  schedule  to  the  Act  of  Parliament  prefixed  to 
the  document,  which  is  referred  to  by  the  Act,  and  that  in  fact 
the  number  formed  part  of  the  document  itself.  The  33rd  section 
of  the  Act  directs  the  Town-clerk  to  make  out  an  alphabetical 
list,  according  to  the  form  numbered  7  in  the  schedule  B,  and 
^  another  list,  according  to  the  form  numbered  8,  and  a  third  list, 
according  to  the  form  numbered  9  in  the  schedule  ;  and  the 
argument  is,  that  the  numbers  prefixed  to  these  forms  conatitnte 
part  of  the  form  itself.  It  would  be  singular  if  such  were  the 
meaning  of  the  statute.  We  are  satisfied  that  the  number  is  not 
part  of  the  form  at  all ;  the  weakness  of  the  proposition  is  illus- 
trated by  the  fact  that  there  were  but  two  lists  in  point  of  fact 
prepared  by  the  Town-clerk,  and  those  had  on  them  the  figures 
7  and  8 ;  and  it  is  said  these  are  the  proper  numbers  of  the  list. 
The  party  objecting  says  he  objects  to  the  name  being  retained 
on  the  list  No.  1,  and  this  he  does  in  compliance  with  the  note 
at  foot  of  the  schedule ;  that  is,  being  required  to  specify  a  list, 
he  objects  to  the  name  being  on  list  No.  1.  There  maj  be  a 
want  of  precision  growing  out  of  the  facts  of  this  case,  and  arising 
from  the  mistake  of  the  Town-clerk  in  afiBixing  numbers  that  he 
thought  were  put  in  the  schedule;  but  we  think  the  party  fiurly 
understood  the  list  No.  1  as  the  first  of  the  lists  prepared  by  the 
officer;  and  we  further  consider  that  if  there  be  any  inaccuracy 
in  it,  it  is  not  an  inaccuracy  calculated  to  mislead.  We  are  of 
opinion  therefore  the  objection  taken  below  was  not  well  founded^ 
and  ought  not  to  have  been  allowed. 
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Ball,  J-  M.  T.  1853. 

I  enliroly  concnr.  As  to  that  case  of  BaHon  v.  Ashley^  I  have 
looked  ittto  it,  and  our  decision  here  does  not  at  all  interfere  with 
the  principle  of  the  judgment.  There  the  notice  did  not  specify  in 
any  form  irhatever  the  list  to  which  reference  was  made — it  was 
perfectly  general,  and  in  fact  there  were  two  lists  of  voters,  on 
either  of  which  the  name  ohjected  to  might  have  been,  and  the 
Court  properly  held  the  notice  of  objection  insufficient ;  but  here 
we  are  dealing  with  &Gts  quite  distinct,  dealing  with  an  objection 
not  such  as  there  made,  but  with  a  notice  referring  to  the  list  to 
which  the  objection  is  applied.  It  is  alleged  the  specification  of  the 
list  is  inaccurate ;  but  I  am  not  prepared  to  agree  in  that,  for  treat- 
ing the  numbers  as  surplusage,  they  cannot  be  regarded  as  substantial 
matters  characterising  the  list.  The  numbers  do  not  affect  the 
substance  of  the  list,  nor  do  they  constitute  any  part  of  it.  But 
even  assuming  the  specification  inaccurate,  the  116th  section  of  the 
statute  disposes  of  the  matter.  The  corresponding  section  in  the 
English  Act  could  not  have  applied  to  Barton  v.  Ashley  ;  because 
the  notice  there  omitted  any  specification  of  a  list ;  that  was  not  a 
mere  inaccuracy,  but  a  case  where  there  was  no  specification  of  a 
list  at  aU. 

Jackson,  J. 

As  I  entirely  concur,  I  would  only  say  that  Barton  v.  Ashley  does 
not  interfere  with  the  present  case;  and  I  think  it  might  be  contended 
that  the  notice  describing  the  list  as  "  No.  1"  had  been  by  the 
Legislature  designated  such.  The  numbers  prefixed  to  the  forms 
are  no  part  of  the  forms. 

Moore,  J. 

A  notice  of  objection  must  refer  to  some  list,  and  if  it  do 
not,  on  the  face  of  it,  it  is  bad.  That  is  the  effect  of  the  judg- 
ment in  Barton  v.  Ashley.  But  here  there  was  a  distinct  re- 
ference to  a  list  perfectly  regular  on  the  face  of  it,  and  it  is 
sought  to  be  made  bad,  because,  in  point  of  fact,  it  refers  to 
a  wrong  number.  I  am  inclined  to  the  opinion,  .that  'Mist  No.  1" 
VOL.  3.  27  L 
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M.  T,  1863.  was  the  proper  list  referred  to;  for  it  would  be  absurd  to  say  it 

Pxch   Cham 

t.—, — ^'  referred  to  list  No.  7,  when  there  were  but  two  lists  altogether. 
I  think,  therefore,  there  was  a  substantial  compliance  with  the 
Act;  and  even  if  this  were  an  inaccuracy,  it  is  cured  by  the 
115th  section  of  the  statute.  I  concur  in  the  judgment  of  the 
Court. 


MUEPurs 


Perbin,  J. 

Barton  v.  Ashley  is  rather  an  authority  against  the  yiew  for 
which  it  was  here  cited ;  for  it  was  never  suggested  there  [that 
the  numbers  were  any  part  of  the   lists. 

Napier  then  applied,  under  the  80tfi  section,  for  an  order  that 
the  regbter  be  corrected  in  pursuance  of  the  decision  of  the  Court, 
by  the  Clerk  of  Errors,  and  the  Court  directed  the  cases  to  stand. 


Perrin,  J. 
Bee,  H.  In  Chute's  case,  the  precise  facts  are    not   plainly   apparent, 

but  as  we  understand  it,  there  was  an  objection  to  the  notice  of 
claim  ;  and  it  was  contended  the  notice  was  defective,  that  in 
fact  there  was  no  notice  of  claim.  The  Assistant-Barrister  was 
of  opinion  that  the  notice  of  objection  was  sufficient,  and  deci- 
ded that  Chute's  name  should  not  be  retained  on  the  list ;  but 
it  also  appears  that  he  stated  he  would  hear  any  evidence  that 
might  be  offered  in  support  of  the  claim.  This  Court  are  of 
opinion  that  the  claim  was  proper  and  unobjectionable  in  form ; 
but  the  claimant  having  gone  into  evidence,  on  which  the  Bar- 
rister gave  no  opinion,  and  made  no  decision  (unless  by  stating 
the  name  should  not  be  retained  on  the  list),  the  validity  of  the 
claim,  and  the  effect  of  the  evidence,  are  without  any  decision  of 
the  BarristOT.  The  65  th  section  of  the  statute  directs  the  As- 
sistant-Barrister, on  a  notice  of  objection  being  given  and  proved, 
to  require  the  claimant  to  prove  he  was  entitled  to  be  placed  on 
the  registry ;  but  in  this  case,  the  Barrister,  being  of  opinion  that 
the  form  of  objection  was  bad,  did  not  require  the  claimant  to 
go  into  evidence;   and  a  difficulty  has  thence  arisen  as  to  what 
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is  to  be  done  with  this  name.     This  difficulty  is  especially  felt  M.  T.  1853. 
when  we  revert  to  the  58th  section,  requiring  the  Reyising  Bar-       - -'y^-J?' 
rister  to  give  his  opinion   generally  on    the  facts  appearing  in     ^^^^^^^ 
evidence,  and 'especially  his  decision  on  the  point  of  law;  and 
at  present  we  are  of  opinion  we  have  not  jurisdiction  to  say  if 
Chute  should  be  on  the  register,  though  we  agree  in  thinking  his 
claim  was  formal  and  correct. 


The  cases  having  been  again  ordered  to  stand  over,  were  now       Dec,  19. 
called,  and — 

Napier,  Lane  and  Hickson  argued  as  to  Chute's  case ;  that  as 
the  Court  had  decided  his  notice  of  claim  was  good,  the  register 
should  be  altered,  by  admitting  the  claimant,  in  pursuance  of  the 
reservation  of  the  Barrister;  and  they  cited  Edward  Beglin's 
case,  in  the  Addenda  to  Lumley's  Registry  Law,  and  Bayley  v. 
The  Overseers  of  Naniwich  {a).  The  Court,  under  the  76th  section, 
if  they  consider  the  statement  of  the  appeal  sufficient  to  enable  them 
to  give  judgment  in  law,  are  bound  to  do  so;  and  having  by  their 
judgment  reversed  the  decision  of  the  Barrister,  they  are  bound  by 
the  80th  section  to  order  the  register  to  be  altered. 

Sir  C  (yitoghleny  contra,  contended  that  if  the  Barrister  failed 
in  the  discharge  of  his  duty,  and  abstained  from  giving  any  opinion, 
.  the  claimant  must  suffer. 

Per  Curiam, 

We  must  reverse  the  decision  of  the  Assistant-Barrister,  and 
place  Chute's  name  on  the  list. 

As  to  Barrett's  and  Connor^s  case — 

Napier  and  Lane  contended  that  the  Barrister,  having  decided 
that  the  notice  of  objection  was  bad,  had  precluded  them  from 
inquiring  into  the  claims,  his  reservation  being  conclusive,  and  that 

(a)  2  Com.  B.  122. 


212  COMMON   LAW  REPORTS. 

M.  T.  1853.  the  names  aboald  be  struck  off  the  lists:   Wansey  v.  Perkins  (a); 

!v — ^'    BuJuip  V.  Helps  (h)  I  Hitchins  v.  Brown  {c). 

mu&pht's 

CASE. 

Jackson,  J. 

The  claimant  having  rested  his  right  upon  the  validity  or  inva- 
lidity of  the  notice  of  objection,  he  must  take  the  consequence. 


Moore,  J. 

The  functions  of  the  Court  would  become  useless,  if  we  oi^^lj 
expressed  an  opinion,  and  did  not  correct  the  register. 

Sir  C  (yifoghleny  contra. 

Barrett's  case  rules  the  rights  of  fifty-nine  claimants  in  this 
borough.  There  is  no  reservation  in  terms  in  the  Barrister's  state- 
ment, and  the  cases  cited  turned  on  the  express  words  of  the 
reservation. 

Per  Curiam, 

Reverse  the  decision  of  the  ^^Bistaat-Barrister  in  Chute's  case, 
Barrett's  and  Connor's,  and  let  the  registry  of  voters  be  ameoded, 
by  inserting  the  names  included  in  No.  4,  and  expunging  those 
in  Nos.  5  and  6. 


(a)  8  Soott,  K.  B.,  858.  (fr)  2  C.  B.  45. 

(c)  1  Lut.  328. 
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T.  T.  1853. 
Exchequer, 


Lessee  HEALY  v.  DONNERY. 

(Exchequer,) 

June  1. 

£jscTM£HT  for  non-payment  of  rent,  tried  before  Crampton,  J.,  on  A  testator,  by 

the  3rd  of  May  1853.     On  the  trial,  the  lessors   of  the   plaintiff  ^g'St'he" 

proved  a  lease  of  the  premises  for  100  years,  made   to  the  de-  T  fre^d  es- 

fendant  by  Margaret  Healy,  deceased,  their   mother,  at  a  rent  of  **^  ^  ^xr\^ 

£35  per  annum.    This  lease  was   made  on  the  2nd  of  January  ^^^   ^  ^<>1- 

•^    lows: — "  I 
1850,  and   contained   the  usual  covenants,  with  a  proviso  that  if  lea^>  devug 

and  bequeath 
the  lessee  should  expend  £70  on  the  premises,  the  lessor  should  to  mj  said 

-    -      ^  daiurbter  Mar- 

not  demand  the  first  two  years'  rent,  which  the  lessee  covenanted  garet  Healy 

to  do.    No   rent   had   been  paid   under  the  lease,  and  thb  eject-  interest  in^ 

ment  was   brought   by   all   the  children  of  Margaret  Healy,  as  ^^^  ^^^ 

lessors  of  the  plaintiff.     The  defendant -gave  in  evidence  the  will  <^*yo^P^>»^ 
*  upon  trust  to 

of  Matthew  Shannon,  father  of  Marxaret  Healy,  under  which  she  ^<^^e  the 

rent9  and  pro- 
took  the  premises  in  question,  whereby  the  testator,  after  reciting  fits  thereof,  for 

and  during  the 
that   he  was  seised  of  a  freehold  estate  in  the  demised   premises,  term  of  her 

natural  life, 
devised  as  follows : — "  I  leave,  devise  and  bequeath  u'hto  my  said  for  her  own 

«*  daughter  Margaret   He«fy   all   my   freehold    interest   in   North  i^^^tandl' 

**  £ing*street,   in    the  city   of  Dublin,  upon  trust   to   receive  the  tS^^^J^iSout 

**  rents,  &c,  thereof,  for  and   during  the  term  of  her  natural  life,  ^^  S!^l'or 

**  for  her  own  sole  use,  &c.,  notwithstanding  her  coverture,  with-  J^y™i"ohus- 

"  '  band,  oc,  with 

**  out  the  control  of  her  present  or  any  future  husband,  &c..  with  V^^^  ^  ™y 

'        '  said  daughter, 

"power  to  my  said  daughter,  by  any  deed  or  will,  to  dispose  of,  ^7  ^f  deed 

'^  or  will,  to  dls* 

"  devise  or  bequeath  the    said  freehold  estate  to  and   among   her  Pose  of,  de- 

1  M  n  •  1     ,^  ^  .  .        .  rise  or  be- 

<*  children,  in.  such  shares  and  proportions   as   she   shall   think  fit  queath  the  said 

•*  and  proper."   There  was  also  a  residuary  clause,  in  these  words :—  to  and  am^g 

her  children, 
.  in  such  shares  and  proportions  as  she  shall  think  fit  and  proper."  After  some  be- 
quests, a  residuary  clause  followed,  in  these  words ;— "  I  do  hereby  give,  leave  and 
bequeath  lo  my  said  daughter  Margaret  Healy  all  the  rest,  residue  and  remamder 
of  my  worldly  substance,  of  what  nature  or  kind  soever,  for  her  own  sol%  use  and 
benefit,  without  the  control,"  Ac,  Ac—Held,  that  M.  Healy  took  the  absolute 
interest  in  the  freehold  estate ;  that  the  power  was  a  naked  one,  not  coupled  with 
a  trust,  and  that  no  estate  was  given  to  the  children  by  implication  from  Uie  words 
of  the  power. 

VOL  3.  28  L 
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T.  T.  1853. 

Exchequer. 


^<t  do  hereby  give,  leave  and  bequeath  to  mj  said  daughter  M. 
*'Heal7  all  the  rest,  residue  and  remainder  of  my  worldly  snb- 
'*  stance,  of  what  nature  or  kind  soever,  for  her  own  sole  qm 
***and  benefit,  without  the  control,"  &c.,  &c  There  was  no  exe- 
cution of  this  power  by  M.  Healy ;  and  Counsel  for  the  defendant 
called  on  the  learned  Judge  to  direct  a  verdict  for  the  defendant, 
on  the  ground  that  M.  Healy  under  this  devise  took  an  estate  for 
life  only,  and  her  <Aildren  th6  fee,  by  implication,  as  tenanU 
in  common ;  that  the  lease  therefore  expired  on  the  death  of  M. 
Healy,  and  that  even  though  the  lessors  of  the  plaintiff  elected 
to  confirm  it,  still  the  condition  of  re-entry,  being  apportioned, 
was  gone,  and  that  therefore  this  ejectment  could  not  be  main- 
tained. 

For  the  plaintiff,  it  was  insisted  that  there  was  no  gift  by 
implication  to  the  children  of  M.  Healy;  that  the  power  was  a 
naked  one ;  that  M.  Healy  herself  took  the  fee  under  the  will, 
or  at  least  the  whole  legal  estate ;  and  that  one  of  the  lessors  of 
the  plaintiff  being  her  heVr-at-law,  the  ejectment  was  maintainaUe. 
The  learned  Judge  direct^  a  verdict  for  the  defendant,  giving 
the  plaintiff  leave  to  move  to  have  the  verdict  changed  into  one  icx 
himself.     A  conditional  order  having  accordingly  been  obtained — 


I 

i 


Senile  (with  whom  was  JtPMahan)  £AH>wed  cause. 

The  only  question  is  the  estate  taken  by  M.  Healy.  She  takes 
only  for  life,  her  children  taking  the  remainder  in  fee  as  tenants 
in  common,  by  implication  from  the  words  of  the  power:  ffock- 
ley  V.  Mawbey  {a).  The  lease  is  therefore  expired,  or  if  set  up 
by  the  remainderman,  the  condition  of  re-entry  is  lost. 

Thomas  (yHagan  (with  whom  was  John  0*ffagan)^  contra. 

Margaret  Healy,  under  the  early  part  of  the  will,  takes  a  life 
estate,  coupled  with  a  naked  power,  from  which,  if  she  does  not 
exercise  it,  no  estate  can  be  implied  to  the  children  :  CrossUng 
V.  Crossling  (6).     But  under  the  residuary  devise,  she  takes  the 


(o)  1  Ves.  jun.  143. 


(6)  2  Cox,  396. 
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fee :  Hogan  v.  Jackson  (a)^6aEEHft,  B.     The  testator  begias  T.  T.  1853. 
bj  lecitiDg  that  he  is  about  to  dispose  of  his  freehold  interest.]—  egn^. 

Eyen  if  the  power  were  one  oonpled  with  a  trust,  the  title  of 
the  heir-at-law  must  preyail  in  a  Court  of  Law.  As  to  powers, 
whether  coupled  with  trusts :  Harding  y.  Olyn  {b)  ;  Duke  of 
Marlborough  y.  Godolphin{e)\  Brown  y.  Higgs(d), 


HEALT 

V. 

DONNERY. 


John  O^Hagan  was  not  called  on. 

IPMahoHy  in  reply. 

There  are  no  words  in  the  will  capable  of  giying  more  than 
a  life  estate  to  M.  Healy ;  but  she  has  a  power,  coupled  with  a 
trust  for  her  children ;  and  where  there  is  a  power  of  distribu- 
tion among  a  class,  and  no  gifl  oyer  in  de£Eiult  of  appointment, 
they  take  in  default  of  such  appointment :  1  Jarman  on  Wills, 
p.  485 ;  Lees  y.  Mosleg  (e). — [Gbesne,  B.  Li  that  case,  there  was 
a  direct  deyise  to  the  issue.]— itfofoii  y.  Lymherry  (/)•  Sir  Edtrard* 
Sugden  disapproyes  of  The  Duke  of  Marlborough  y.  Godolphin, 
(2  Sug.  Pow,  163) ;  Hollowag  y.  Hollo  wag  (g) ;  Brown  y.  Po^ 
cock  (A) ;  Casierion  y.  Sutherland  (t).  The  ground  of  these  deci- 
sions was  that  a  gift  was  implied  from  the  power  of  distribution: 
The  residuary  clause,  by  the  language  of  it,  is  restricted  to  the  per- 
sonal estate.  The  only  question  in  the  case  is  whether  the  chil- 
dren take  the  legal  or  only  an  equitable  estate;  and  the  Court 
holds  in  such  cases  that  the  legal  estate  passes,  where  it  is  re- 
quired to  carry  out  the  intention  of  the  testator :  Hill  on  Trus- 
tees^  p.  220;  Nashy.  Coaies{h).  Here,  on  the  death  of  the  mother, 
it  was  plainly  the  intention  of  the  testator  that  the  children  should 
hare  both  legal  and  equitable  estate. 


FENlfXVATHEB,  B. 

This  is  an  ejectment  for  non-payment  of  rent,  by  the  children 


(a)  Cowper,  299. 
(0  5  V«.  jun.  506. 
(0  IT.&C,  Ez.,589. 
{g)  5  Yes.  Jul  399. 
(0  9  Yes.  445. 


(6)  8  Yes.  jun.  571. 
(<0  4  Yes.  jun.  708. 
(/)  2  Bug.  Pow.  165. 
(h)  6  Sim.  257. 
(A)  3B.  &Ad.837. 
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T.  T.  1853.  of  Margaret  Healy,  against  the  lessee,   in  an  instrument  dated 
in  1860,  bj  which  she  demised  to  the  defendant  for  100  jem. 
The  lease  contains  the  usual  covenants  and  oonditiona   for  re- 
entiy,  &c.    No  rent  has  been  paid  under  the  lease,  and  Hai^aitt 
Healj's  death  furnishes  the  defendant  with  an  argnmeot   which, 
he  thinks,  will  protect  him  in  his  non-payment.    He  insists  that 
her  father's  will  gives  M.  Healy  only  an  estate  for  life,  with  a 
power  equivalent   to   a  trust,   to  be  exercised   for  the  benefit  of 
her  children ;    and    though  this   power  was   not  exercised,    thtt 
under  it  all  the  children  take  the  fee  as  tenants  in  common.    All 
the  children   are   before   the  Court,   along  with  the   heir-at-law, 
but  that  is  not  enough ;  and  this  notable  point  is  made,  that  the 
condition  of  re-entry  is  split,  and  that  the  ejectment  cannot  be 
maintained  by  any  one  or  all  of  the  children.     The  devise  is  a 
devise  of  the  entire  **  freehold  interest "  of  the  testator  to  M.  Healj. 
She  was  a  married  woman,  and  he  gives  it  to  her  free  from  the 
control  of  her  husband,  and  gives  her  a  4K>wer  to  dispose  of  ^  the 
said  freehold   estate"  among  her  children,  by  deed  or  will,  in 
such  shares  as  she  shall,  think  proper.     If  there  was   a  devise 
over  to  a  stranger,  in  default  of  appointment,  there  would  be  no 
question  in  the  matter.     But  the  will  does  not  contain  a  devise 
over  to  a  stranger ;  but  the  testator  gives,  leaves  and  bequeaths 
all  the  rest,  residue  and  remainder  of  his  worldly  substance,  of 
whaft  nature  or  kind  soever,  to  his  said  daughter  M.  Healy,  "  for 
her  own  sole  use  and  benefit."     It  is  argued  that  the  power  to 
appoint   among  the  children  is  tantamount  to  a  trust  created  for 
them.    I  have  always  considered  that  there  was  a  distinction  be- 
tween a  mere  power  and  one  coupled  with  a  trust;  and  though 
I  called  on  Counsel  for  an  authority  to  the  contrary,  no  such 
case  has  been  cited.    But  particular  cases  have  been   cited,  in 
which  Courts  have  thought  that  they  collected  from  the  peculiar 
words  of  the  power  an  intention  of  the  testator  to  give  to  chil- 
dren in  default  of  appointment.     The  general  position  contended 
for  by  the  defendant's  Counsel  has  never  been  laid  down ;  sod 
I  cannot  say  that  this  case  falls  within  the  authority  of  any  of 
the  cases  cited.     What  would  be  the  meaning  of  all  those  efforts 
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to  find  whether  trusts  can    be    spelled  from   the  particular  Ian-  T.  T.  1853. 
guage  of  powers,  if  the  general  principle  contended  for  exbted  ?     ^jfLf?^/ 
I  can  see  a  distinction  between  the  present,  case  and  all  those 
cited,  and  have  the  gratification   to  think  that  this  honest  de-     donnebt. 
fence  is  not    sustainable  in  law,  but  that  the  heir-at-law  can  ' 

maintain  this  ejectment. 


6S££NS,  B.  * 

'  I  do  not  think  that  the  words  of  this  will  come  within  the 
teasoning  or  authority  of  any  of  the  cases  cited  for  the  defendant.' 
The  absolute  interest  is  given  to  the  wife  in  the  first  instance, 
and  there  is  also  a  residuary  gift  to  her;  unless,  therefore,  the 
language  of  the  power  cut  down  this  interest  to  a  life  estate, 
she  takes  the  whole.  None  of  the  cases  cited  for  the  defendant 
establish  this  proposition.  In  my  opinion,  she  has  an  absolute 
interest,  coupled  with  a  power  which  she  may  exercise  or  not, 
and  her  being  a  married  woman  accounts  for  this  mode  of  limi- 
tatioa  to  her. 

Order  absolute. 

*  PiooT,  C.  B.,  and  Richabbs,  B.,  absent. 
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T.  T.  1853. 
Queen* g  Bench 


SWIFT  r.  SWIFT. 
{QMeen't  Bench.) 


JweA, 


4^.^®  FtTzoiBBON,  on  a  former  day,  had  in  this  case  obtained  a  role 
plaintiff '8  case  '     .  ^' 

has  been  stated  nift,  to  enter  a  nonsuit,  pursuant  to  leave  reserved  at   the  trial 

to  the  jniy, 

and  a  fatality  before  the  Lord  Ghisf  Justice,   at    the  last  Hilary   Sittings. 

arises  owing  to 

the  absence  of  The  action  was  for  the  recovery  of  a  bill  of  costs,  and   it   be- 

Jndge  has  no  CA^e  necessary  to  examine  a  gentleman  officially  engaged  in  Mas- 
allow  ^(d  ^  ^^  Brooke's  office.  He  had  not  been  served  with  a  subpcena, 
wWitoL%ie  ^^^  **  ^^®  *"*^  ^*^  unavoidably  absent.  Thereupon,  after  the 
SSTti^^^Mt   J'^'y  ^®^  sworn,  and  the  plaintiff's  case  stated,  Counsel  for   the 

sabmit  to  be  plaintiff  applied  to  withdraw  the  record,  owing  to  this  fatali^; 

nonsuited. — 

(Cbampton,     and  the  other  side,  having  contended  it  was  too  late  so  to   do, 

J.,  dubUante.) 

insisted  on  a  nonsuit,   or  that  a  verdict  be  entered  for  the  de- 
fendant. 

The  Chief  Justice  allowed  the  record  to  be  withdrawn,  re- 
serving liberty  to  the  defendant  to  move  the  Court.  Against  the 
rule  nm,  cause  was  now  shown  by — 

Lynch  and  J.  E.  Walsh, 

It  was  in  the  discretion  of  the  Judge  to  permit  this  coorse  to 
be  followed,  and  no  objection  can  be  taken  to  it  when  it  results 
firom  sheer  fatality. — [Ceamfton,  J.  If  the  practice  were  adopted 
there  would  be  an  end  of  nonsuiting.] — Admitting  then  that  the 
plaintiff  has  no  right  to  withdraw  the  record,  there  is  no  atrin- 
gent  rule  that,  once  a  jury  is  sworn,  they  cannot  be  discharged 
until  they  come  to  a  finding  on  some  of  the  issues:  Bonsar  v. 
Element  (a). — [Cbampton,  J.  In  that  case  the  defendant  did 
not  appear,  and  the  course  taken  was  but  an  adjournment  of  the 
case. — Perein,  J.     Is  it  sworn  the  witness  was  subpoenaed?] — 

(a)  6  C.  &  P.  230. 
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It  IB  not;  but  if  a  plaintiff,  after  a  jury  is  sworn,  may  elect  to  T.  T.  1853. 
be  nonsuited,  why  may  he  not  withdraw  his  record? — [Moobs,  J.     ^—    v      ^ 
A  defendant  by  appearing  intimates  he  has  rights  to  maintain.]  ^^ 

^At  all  events,  the  permission  given  was  in  the  discretion  of  the       swift. 

•Judge,  and  that  the  Court  cannot  control. 


Fitzgibban  snd  Joshua  Clarke^  contra. 

Bansar  v.  Element  decides  nothing;  because,  as  the  defendant 
did  not  appear,  no  objection  could  be  made.     The  consequences 
of  a  proceeding  such  as  this  would  be  alarming ;  for  if  a  {(laintiff 
found  on  a  jury  some  person   unfriendly  to  him,  he  could    at 
once  withdraw  his    record. — [Cbamptoii,  J.      Something    is  to 
be  said  as  to  the  expense. — Psrbin,  J.     The  practice  in  this 
country  has  been  with  you;  and  I  cannot    see    how  that  can 
be  altered,  except  by  a  rule  of  the  Court.] — ^In  an  Anonymous 
ease  (a),  the  jury  were  sworn  before  an  application  was  made  for 
postponing  the  trial ;  and  Bushe,  C.  J.,  addressing  the  defendant's 
Counsel,  asked,  '*  can  they  do  so  (withdraw  the  record)  after  the 
jury  is  sworn  ?"    There  is  a  great  difference  between  jurisdiction 
and  discretion ;  the  latter  has  been  designated  **  the  law  of  tyrants.? 
The  rule  of  law  is  in  the  defendant's  favor,  and  once  a  case  goes  to 
the  jury,  the  Judge  has  no  discretion.     In  Ferg.  Prae,^  p.  302,  it  is 
laid  down,  "Before  that  the  jury  is  sworn,  it  is  in  the  power  of 
^'  the  plaintiff,  if  he  pleases,  to  withdraw  the  record,  but  not  after- 
*^  wards ;  and  any  application  to  postpone  the  trial,  at  that  stage 
-<'  of  the  proceedings,  must  be  by  consent.     Before  the  jury  are 
*'  sworn,  such  an  application  must  be  made  ex  parie^  and  is  ad- 
'*  dressed  to  the  discretion  of  the  Judge.^     Such  law  is  laid  down 
in  1  Arch,  Chit.  Prae^  p.  363 ;  Ht^aper  v.  Smith  (b).    If  this  pro- 
ceeding be  sanctioned,  how  is  the  Nisi  Prius  record  to  be  made 
up  ?    In  Edge  v.  Wandesforde  (c),  it  was  ruled  that  the  Judge 
cannot  discharge  the  jury  from  a  finding  on  all  the  issues,  if  they 
be  material.     The  only  way  that  can  be  done  is  to  enter  a  non- 
suit; for  if  it  could  be  done  after  one  witness  was  examined,  it 

(a)  8  Law  Kec,  0.  S.,  73.  (6)  1  M.  &  M.  115. 

(c)9Ir.  LawRep.  161. 
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T.  T.  1853.  might  be  done  after  twenty  were  examined.^[MooRK,  J.  There 
-_  ^-  _■  was  a  fatality  in  the  case ;  and  conceding  as  I  do  that  the  Judge 
had  no  jurisdiction,  yet  it  would  appear  to  me  a  matter  of  course, 
on  payment  of  costs  by  the  plaintiff,  to  set  aside  the  nonsuit.] — ^We 
were  entitled  to  have  a  nonsuit  entered  for  us  at  the  trial :  Lee 
V.  Butler  {a), — [Cramfton,  J.  In  the  case  of  Marquis  of 
Donegal  v.  Lord  TempUmore^  tried  before  me  at  Downpatrick, 
I  nonsuited  the  plaintiff,  because  in  a  recovery  given  in  evidence 
by  him,  it  was  said  the  premises,  the  subject  of  the  action,  were 
not  included.  The  Fines  and  Recoveries  Act  was  not  referred 
to  at  the  trial,  a  provision  in  which  allows  the  record  of  the 
recovery  to  be  amended;  and  the  Court  set  aside  the  noiwiiit, 
grounded  on  both  Counsel  and  Judge  overlooking  the  provisions 
of  that  statute.] 


J.  E.  Walsh  replied* 

The  gnly  question  now  before  the  Court  is,  had  the  Judge 
jurisdiction  to  make  the  order  without  the  coiisent  of  the  de^ 
fendant  ?  Bonsor  v.  Element  is  decisive  that  he  had ;  for  the 
principle  of  consent  could  not  there  be  regarded,  as  the  defendant 
did  not  appear. — [Moose,  J.  If  the  Chief  Justice  made  no 
order  as  to  costs,  it  is  plain  the  defendant  must  have  been  pre- 
judiced.]— The  rule  of  the  Court  could  give  him  the  costs. — 
[Moobs,  J.  Yes ;  but  it  is  a  test  as  to  the  question  of  jurisdic- 
tion.]— The  plaintiff  might  have  withdrawn  the  record  before  the 
jury  are  sworn,  irrespective  of  costs;  though  we  admit,  under  the 
circumstances  here,  we  would  be  bound,  befdre  going  to  anotlier 
trial,  to  pay  the  costs.  The  case  cited  from  the  Law  Recorder  is 
a  blind  one,  and  of  no  authority.  Sir  £.  Sugden  refused,  when 
here,  to  have  a  case  cited  from  it. 


Cramfton,  J.* 

This  is  a  motion  of  an  important  character ;  the  question  raised 

Wng,  had  the  Lord  Chief  Justice  jurisdiction  ena'bling  him  to 

allow  the  plaintiff  to  withdraw  his   record  invito  defendant,  after 

(a)  Arm.  Mac  &  Ogle»  93. 

•  The  Chief  Justice  was  absent. 
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the  jury  had  been  swofd,  and  the  plaintiff  had  stated  bis  case?  T.  T.  1853. 
Mj  own  unpression  is  rather  in  favor  of  the  discretion  of  the 
Jadge ;  and  I  am  fortified  in  that  by  the  opinion  of  the  Lord 
Cbief  Justice.  The  case  cited  from  the  old  series  of  the  Law 
Recorder  is  not  to  be  relied  on;  for  the  report  mixes  up  the 
withdrawing  of  a  record  and  the  postponing  a  trial ;  it  is  there- 
fore quite  a  blind  case.  My  Brethren  Pbrbin  and  Mooes  are, 
however,  of  opinion  that  the  Chiev  Justice  had  not  jurisdiction 
to  make  the  order;  that  that  jurisdiction  does  not  exist  in  a 
Judge  sitting  at  Nisi  Prius;  and  unquestionably,  so  far  as  the 
Irish  practice  is  concerned,  it  is  conformable  to  that  opinion  of 
my  Brethren.'  I  therefore  relinquish  my  doubt  on  the  question 
of  jurisdiction,  and  for  conformity  sake  yield  to  that  judgment, 
and  hold  the  Chibf  Justice  had  not  jurisdiction. 

Assuming,  then,  that  the  defendant  has  a  right  to  stand  here 
as  he  did  at  the  time  of  the  trial,  and  insist  on  a  nonsuit,  has 
the  Court,  adhering  to  its  rules,  which  are  the  property  of  the 
public,  authority  to  say,  ''  you  are  entitlied  to  a  nonsuit ;  but  a 
'*  fatality  having  occurred,  not  through  your  default  or  the  default 
**  of  the  plaintifi^,  but  solely  owing  to  the  non-attendance  of  a  wit- 
^^ness,  the  case  has  not  been  tried,  and  you  must  be  indemnified 
"in  costs?"  Now  I  conceive,  under  all  the  circumstances,  and  in 
mercy  to  both  parties  to  put  an  end  to  litigation,  it  would  be 
right  to  let  the  defendant  carry  his  motion  partially,  so  far  that 
we  will  put  the  plaintiff  under  terms  of  proceeding  to  trial,  paying 
the  costs  of  the  former  trial  and  of  this  motion ;  but  we  will  not  let 
a  nonsuit  be  entered. 


PSSRIN,  J. 

As  long  as  I  recollect  it,  the  practice  has  been  as  stated  by 
defendant's  Counsel;  I  therefore  think  that  the  Chief  Justice 
liad  not  jurisdiction  to  enable  the  plaintiff  to  withdraw  the  record 
after  the  jury  were  sworn  and  the  case  stated.  Until  a  rule  be 
passed  altering  that  practice,  I  hold  myself  bound  to  abide  by 
it.  • 


VOL.  3. 


29  L 


222 


COMMON  LAW  REPORTS. 


T.  T.  1833. 
Queen's  Bench 

SWIFT 

V. 
SWIFT. 


Moors,  J. 

I  elitirelj  agree,  as  to  the  jurisdiction  of  the  Judge,  with  mj 
Brother  Pbrbin,  and  after  some  experience  at  Nisi  Prias,  I  ncTer 
knew  one  instance  where  that  jurisdiction  was  exercised.  Thii 
is  a  reason  for  sajing  the  power  does  not  exist.  Ought  the 
Court  then  allow  a  nonsuit  to  be  entered  ?  The  Chief  Justice 
had  all  the  facts  of  the  case  before  him,  and  he  considered  the 
matter  as  a  fatality;  and  that  is  sufficient  for  the  Court  to  say, 
this  litigation  must  cease,  the  plaintiff  paying  the  costs  of  the 
trial  and  of  the  motion. 

Order. — ^No  rule  upon  defendant's  application,  the  plaintiff 
hereby  undertaking  to  proceed  to  trial  in  the  next  Mi- 
chaelmas Term,  the  plaintiff  to  pay  the  defendant  the  costs 
of  this  motion. 


H.  T.  1854. 
Jim.  28. 

Where  a  plain- 
tiff   seeks    to 
change  his 
own  venue 
on    special 
grounds,  the 
defendant  is 
entided  (o  the 
costs  of  the 
motion. 


HEWITT  V.  HEWITT. 

J.  D.  Fitzgerald,  on  hehalf  of  the  plaintiff,  moved  to  change  the 
▼enue  in  thfs  cause  from  the  county  of  the  ci^  of  Dublin  to  the 
county  of  Cork. 

Exham^  contra. 

Per  Curiam. 

The  affidavits  used  on  behalf  of  the  plaintiff  show  suffidest 
grounds  for  changing  the  venue ;  but  as  the  plaintiff  sought  to 
change  the  venue  selected  by  himself  originally,  he  must  pay  the 
costs  of  the  motion. 

Buk  acooriiiigfy^. 
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E.  T.  1864. 
QueetCBBtnck 


JOHN  TAYLOR  tr.  WiLLIAM  LOW. 


Aprir'». 


Hemphill,  on  behalf  of  the  defendant,  applied  that  the  plaintiff  be  ^  plaintiff,  re. 

*^  sident  out   of 

restrained  frbm  taking  anj  further  proceedings  in  this  caade  until  the  jurisdic- 

tion,  filed  his 
he  shall  have  given  security  for  costs,  inasmuch  as  he  resides  out  summoDs  and 

plaint,     and 
of  the  jurisdiction  of  the  Court,  and  has  no  property  therein.       the  defendant 

•The  affidavit  of  the  defendant,  in  addition  to  the  statement  of  ser^^^pre- 

plaintiff  being  resident  out  of  the  jurisdiction,  further  alleged —  iI^ST^caiUnff 

"that  he  (the  defendant)  has  a  just  and  legal  defence  upon  the  on the^plaintiff 

merits  in  this  action."    The  writ  of  summons  and  plaint  was  deli-  "Jy  /<>'  costet 

which     notice 

Tcred  to  the  defendant  on  the  29th  day  of  March,  and  on  the  8th  not  being  com- 
plied   with, 

day  of  April  a  preliminary  notice  was  served  on  plaintiff's  attorney  notice  of  a 

motion  to  the 

to  measure  security  for  costs,  before  the  Master  on  the  12th.    This  Court  for  that 

numose   was 

notice  was  disregarded  by  the  plaintiff,  and  on  the  12th  of  April  served   upon 

notice    of  this    motion  was    served.     Pending    that   notice,  the  gi^Q]^^    ' 

defendant,  on  the   13th  day  of  April,  filed   an   appearance  and  ^^^  ^t^e 

defence,  and  with  the  defence  served    another  notice   that    the  defendant  had- 
'  a    just    and 

defence  was  without  prejudice  to  the  application  for  security  for  ^®S«1    defence 

costs,  and  that  it  was  not  intended  by  the  defendant  that  his  right  merits;  and 

pending    this 

to  such  security  should  be  thereby  waived.  The  writ  of  summons  notice,  de- 
fendant  filed 

and  plaint  was  filed  by  plaintiff,  as  indorsee,  to  recover  £142.  3s.  6d.  his    defence, 

notifying    to 

on  foot  of  the  acceptance  of  the  defendant ;  and  the  defence  filed  the    plaintiff 

was — '*  That  he  did  not  accept  the  said  supposed  bill  of  exchange  not    thereby 
*'in  tlie  summons  and  plaint  mentioned,  as  therein  alleged,  and  wai^  his  right 
"  therefore  he  defends  the  action."  SsteT^^  ^"^^ 

Under  the  52nd  section  of  the  Common  Law  Procedure  Act,  we      Held^    that 

the    filing    of 

are  entitled  to  this  order,  for  we  have  made  a  full  and  satisfactory  this    defence 

was  no  waiver 

affidavit,  entirely  denying  our  liability  on  the  bill  of  exchange  in  of  the  defend- 

question.   The  52nd  General  Rule  directs  that  where  a  defendant  gecmi^^  for 

served  with  summons  afid  plaint  shall  require  security  for  costs,  he  ^  i^avit  of 

shall  apply  by  notice  to  the  plaintiff  for  such  security^  "  and  in  ^  ^raffident 

**  case  the  plaintiff  shall  not  within  twenty-four  hours  after  service  ^^^  *^*'  P"" 
'^  ^  pose. 
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*'  thereof,  undertake  by  notice  to  comply  therewith,  the  defendant 
**  shall  be  at  liberty  to  apply  to  the  Court  or  a  Judge  for  such 
''  secuiity,  by  motion  on  notice,  grounded  upon  affidavit ;  and  everj 
"such  application  shall  be  made  before  defence  filed,  unless  the 
''  Court  shall,  under  special  circumstances,  think  fit  to  make  such 
"  order  after  defence  filed."  The  objection  to  this  motion  will  be 
rested  on  our  having  put  in  a  defence,  but  we  were  obliged  to  do 
so;  for,  by  the  64th  Greneral  Rule,  if  we  had  not  done  so,  the 
plaintiff  could  have  marked  judgment,  inasmuch  as  that  Rule  says — 
*'  The  service  of  any  notice  relative  to  the  giving  security  for  costs 
shall  not  operate  as  a  stay  of  proceedings." 


Faloon,  contra. 

This  application  is  too  late ;  it  should  have  been  made  immedi- 
ately after  tbe  service  of  the  summons  ai^d  plaint,  and  before 
defence.  The  52nd  section  of  the  Procedure  Act  was  passed  to  gel 
rid  of  the  inconvenience  of  parties  out  of  the  jurisdiction,  suing  for 
small  amounts  in  this  country,  being  obliged  to  give  security  for 
costs ;  and  hence  that  section  requires  that  defendant  shall  make  s 
satisfactory  affidavit  that  he  has  a  defence  upon  the  merits.  The 
affidavit  here  simply  states  "  he  has  a  just  and  legal  defence  upon 
the  merits" — ^no  particularising  of  what  that  defence  is;  and  general 
allegations  of  this  sort  are  not  to  be  encouraged. 

Further,  the  defendant,  having  pleaded,  has  waived  any  right  he 
may  have  had  to  demand  security,  because  under  the  62nd  Rule, 
after  defence  filed,  such  an  application  is  not  to  be  entertained, 
unless  special  circumstances  be  stated.  None  such  appear  here, 
and  the  motion  is  therefore  untenable. 

Lefroy,  C.  J. 

We  think  the  defendant  did  all  he  was  required  to  do :  he  served 
the  preliminary  notice,  and  then  he  filed  an  affidavit  of  merits.  We 
consider  the  affidavit  sufficiently  satisfactory.  The  motion  must  be 
granted ;  but  we  will  allow  the  costs  to  be  costs  in  the  cause. 


Perbin,  J.,  concurred. 
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Moore,  J.*  E.  T.  1854. 

Queen* §  Seiuh 
If  the  defendant  had  not  put  in  a  defence,  the  plaintiff  would     >--^-  ./ 

moat  Hkelj  have  marked  judgment ;  and  I  do  not  think,  by  his  ^ 

having  so  done,  he  waived  his  right  to  apply  to  the  Court.  low. 

*  Cbampton,  J.,  abaente. 


HUSTON  V.  WALLACE. 

ilprt/25. 
Cablbtoh  moved  for  liberty  to  file  a  rejoinder,  under  the  48th  The  Coort,  in 
flection  of  the  Procedure  Act.  A  writ  of  revivor  had  been  issued  berty  to  rejoin, 
on  foot  of  a  judgment,  to  which  the  defendant  had  pleaded  the  fine  the  rejoin- 
Statute  of  Limitations ;  and  the  plaintiff  replied  an  acknowledg-  p^^caltt^at. 
ment,  in  writing,  within  twenty  years.  It  was  sought  to  rejoin  ^^e^Aewder 
that  this  acknowledgment  was  obtained  by  fraud.  No  notice  of  J^^'t^y^J?^ 
the  application  had  been  served;  the  section  does  not  require  '^jj'"^  ^^'^ 
either  an  affidavit  or  a  notice  on  the  opposite  party. 


Per  Curiam,^ 

We  do  not  wish   to  encourage  the  pleading  such  matter  as 
you  propose,  but  we  will  give  liberty  to  rejoin  generally, 

**  PxRBXM,  J.,  and  Moore,  J. 
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Apnl2&. 

A  oonditioiud 
order  will  be 
'  gnntod  to  re- 
yire  a  judff- 
ment  when  Uie 
time  for  pay- 
ment has  not 
arriyed,  the  * 
timebcdng  de- 
pendant on  a 
life  still  in 
being. 


FISHBOURNE  «.  FREEMAN. 

FmcH  Whitk  moved  for  liberty  to  issue  a  writ  of  revivor  in  thif 
cause.  The  judgment  was  obtained  in  1832,  on  the  joint  and 
several  bond  of  Francis  Freeman,  sen.,  and  Francis  Freeman,  jno.; 
and  the  condition  of  the  bond  was,  that  the  amount  was  not  to 
be  payable  until  afler  the  decease  of  Francis  Freeman,  sen^  who 
is  still  living. 

Per  Curiam. 
Take  a  conditional  order. 

[The  order  was  subsequently  made  absolute,   do  cause   being 
shown.] 


MURPHY  V.  TOOHEY. 


had^en  ^^^  ^^  ^°  appeal  from  issues  settled  by  Cbampton,  J.,  at  the 


April  29. 


The  plaint  stated  that  the  defendants  held  a  dwelling-house  and 
back-yard,  with  the  store-house  and  lofls  over  the  same,  and  the 

Cork,  as 


mons 

eervedtojettle  i^^.  Xralee  Assizes. 

issues  before 

a  Jndge  on 

circuit,  and  the 

defendant  did 

not  attend  on 

the  settlement  yard  thereto  belonging,   situate,  &c^  in  the  county  of 

of  the   same, 

and  theplain^ 

tiff  proceeded  to  trial  (the  defendant  not  appearing)  and  obtamed  a  verdict : — Held, 

on  motion  bv  way  of  appeal  to  set  aside  the  issues  and  the  proceedings  founded 

thereon,  on  the  ground  of  irregularity,  that  the  summons  was  regular,  and  the  trial 

properly  had. 

To  a  plaint,  stating  that  the  defendants  held  certain  premises  under  a  lease,  as 
tenants  to  the  plaintm,  at  a  yearly  rent,  to  which  the  defendants  pleaded  that  they 
did  not  or  do  not  hold  the  premises  as  in  plaint  mentioned,  as  tenants  to  the  plain- 
tiff,  under  a  lease  modo  et  forma ;  the  issues  tendered  by  the^pkmtiff  were — first, 
whether  the  plaintiff  was  entitled  to  the  possession  of  the  premises  on  the  day  stated ; 
secon^v,  what  was  the  amount  of  rent  due  by  the  plaintm? — HeUi^  that  these  were 
proper  issues. — Held, per  Cbampton,  J.,  such  defence  waa  bad,  and  would  have 
been  set  aside  on  motion. 
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tenants  to  the  plaintiff,  under  a  Um^  at  the  yearly  rent  of  E.T.  11 
£126,  ^Bc  The  plaint  being  served,  i^  of  the  defendants  filed  ^^"^^j^^J^ 
a  defence,  statiog  that  they  did  not  hold,  or  do  not  hold,  the 
dwelling-honse  and  bad^-jard,  &o^  in  the  snaimons  and  plaint 
mentioned,  or  any  part  thereof  as  tenants  thereof  to  the  plaintiff, 
under  a  lease,  in  manner  and  form  as  the  fdaintiff  htm  m  iik 
aummoBS  and  plaint  in  that  behalf  alleged. 

On  these  pleadings,  the  plaintiff  tendered  the  following  issues  ^^ 
First,  whether  the  plaintiff  was  entitled  to  the  possession  of  the  said 
dwelling-house  and  premises  in  the  plaint  mentioned,  or  any  part  of 
them,  on  the  day  stated ;  secondly,  what  was  the  amount  of  rent 
due  to  the  plaintiff  out  of  or  in  respect  of  the  said  dwelling-house 
and  premises,  at  the  time  of  the  commencement  of  this  action  ?  A 
summons  was  issued  to  settle  those  issues,  before  Richards,  B.,  in 
chamber  (who  sat  to  hear  general  motions  for  all  the  Courts,  the 
other  Judges  being  absent  on  circuit),  and  he  declined  to  entertain 
the  motion ;  and  a  summons  was  then  issued,  and  duly  served  on 
the  defendants,  to  have  the  issues  settled  before  Cbamfton,  J.,  at 
Tndee ;  the  defendants  did  not  appear  at  Tralee,  by  themseltes  or 
Counsel,  and  the  issues  were  settled  in  their  absence,  in  the  form 
above  stated,  and  the  case  was  afterwards  tried  at  the  ensuing  Cork 
Assizes;  and  the  defendants  again  not  appearing,  a  verdict  was 
had  for  the  plaintiff. 


Heron  now  moved,  by  way  of  appeal  against  the  issues  as  so 
settled,  that  same  might  be  set  aside  or  amended,  and  that  the 
verdict  had  for  the  plaintiff  might  be  set  aside,  and  all  subse- 
quent pKX^eedings , founded  thereon;  and  that  judgment  thereon 
might  be  arrested,  or  for  such  other  order,  &c.,  upon  the  ground 
that  the  settlement  of  the  issues  at  Tralee  was  irregular,  aAd  upon 
the  further  ground,  that  the  said  issues  served  upon  the  defendants, 
«nd  so  settled  at  Tralee,  were  not  raised  by  the  pleadings,  uid  that 
no  issue  raised  by  the  pleadings  was  settled. 

The  settling  of  the  issues  at  Tralee  was  irregular ;  they  ought  to 
have  been  settled  in  Dublin,  as  there  was  sufficient  time  for  doing 
so. 
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Lefkot,  C.  J. 

The  Judges  have  settled  issues  on  circuit,  otherwise  it  would  be 
impracticable  to  carry  out  this  Act  of  Parliament ;  we  therefore  wiD 
TOOHXT.     not  entertain  an  objection  for  irregularity  on  this  ground. 


jEr0rai».-^Then  the  issue  settled  is  an  improper  one.  The  198th 
section  of  the  Procedure  Act  enacts,  that  ^' every  defence  to  so 
«<  ejectment  for  non-payment  of  rent  shall  set  forth  the  snbetantiftl 
^'ground  of  defence;  as  for  example,  whether  the  title  of  tbe 
**  plaintiff  as  landlord  is  disputed,  or  the  fact  of  the  rent  being  due, 
**  if  in  dispute.''  We  here,  under  this  plea,  dispute  the  Lindlord's 
title ;  and  the  issue  to  be  tried  should  have  been  in  the  tenos  of 
the  defence,  namely,  whether  or  not  the  defendants  were  tenantd 
under  the  lease;  but  this  issue  only  raises  the  plaintiff's  title  ta 
the  possession  generally.  The  defence  here  is  in  substance  the  old 
plea  of  non  tenuttj  and  under  that  plea  the  plaintiff  is  bound  to 
prove  the  contract  as  stated,  namely  that  the  defendants  held  under 
a  lease:  Philpot  v.  D€hbin9on{a)i  whereas  the  issue  raises  the 
question  generally  as  to  the  plaintiff's  right  to  the  possession. 

Cbampton,  J. 

Tou  could  have  raised  no  other  defences  than  those  comprised  in 
the  present  issues.  The  question  is  simply  whether  the  landlord  i» 
entitled  to  recover  possession.  I  would  have  set  aside  this  defence, 
if  it  had  been  brought  before  me. 

Chatierton^  contra,  was  not  called  on. 

Per  Curiam, 

Refuse  the  motion,  with  costs. 


ChaUerton  then  applied  for  liberty  to  issue  an  habere.  A  ooQ' 
sent  for  judgment  has  been  given  by  some  of  the  parties,  signed 
by  their  attorney ;  but  the  officer  feels  a  difficulty  in  issuing  the 

*  (a)  6  Bing.  104. 
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habere^  awing  to  the  provisions  of  the  223rd  section  of  the  Common  £.  T.  1854. 
___--__  4  .  ,      Queen*  $  Bench 

Law  Procednre  Aot.*    The  present  oKse  does  not,  however,  conde 

under  the  terms  of  that  section.  It  applies  onlj  to  the  case  of  a  sole 
defendant,  or  all  the  defendants  giving  a  consent  for  judgment, 
or  to  the  oase  of  one  defendant  defending  separately  for  a  por- 
tion of  the  premises ;  but  it  does  not  apply  to  a  case  where  more 
than  one  of  several  defendants,  who  have  taken  defence  for  th^ 
whole  Of  the  premises,  have  given  consents  for  judgments.  As  this 
^eotioo  may  have  a  mischievous  effect,  if  no  consent  can  be  giveti 
unless  under  the  hands  of  the  parties  to  it,  the  Court  will  ncit 
be  inclmed  to  extend  its  strict  provisions  tO  Oases  hOt  expressly 
within  it. 


Per  Curiam. 
Take  the  order. 


«  M4 17  Fie.,e.  118,  s.  228,  enaotB,  *< That  a  sole  defendant,  or  all  the  de- 
fendants in  ejectment,  shall  be  at  liberty  to  confess  the  action  as  to  the  whole  or 
part  of  the  property,  bj  giving  to  such  plaintiff  a  consent  for  judgment,  headed 
in  the  Court  and  cause,  signed  by  the  defendant  or  defendants,  such  signature  to 
be  attested  by  his  or  their  attorney ;  and  in  case  one  of  several  defendants  in 
ejectment,  who  defends  separately  for  a  portion  of  the  property  for  which  the 
other  defendant  or  defendants  do  liot  defend,  shall  be  desirous  of  confessing  the 
plaintiff's  title  to  aneh  portioO,  he  may  fguft  a  like  oonsdnt  fer  judgment  tO  the 


RUSSELL  o.  NELSON. 


May\0. 


W.  DumsAV  moved  that  tke  appearanee  stoid  defence  filed  by  the  To  summons 

and  plaint,  for 
defendant  should  be  set  aside.    The  action  was  brought  for  use  and  use  and  occu- 

occupation ;  and  the  defence  pleaded  was,  *^  that  the  defendant  is  ant  pleaded  ~ 

*'  not  indebted  in  the  sum  in  the  summons  and  plaint  mentioned,  for  indebtedL  tiie 

^  the  uae  and  occupation  of  the  premises,  as  he  heretofore  discharged  bq^^ous  and 

plaint  men- 
tioned, for  the  use  and  occupation  of  the  premises,  as  he  heretofore  discharged  the 
same. — Hddj  that  such  defence  was  bad,  either  as  amounting  to  the  general  issue 
or  to  a  defence  of  payment ;  and  if  the  latter,  the  time  and  manner  of  payment 
should  have  been  indorsed  or  specified. 


VOL.   3. 


30  L 
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E.  T.  1864.  ''same.'*  If  this  defence  be  taken  to  amount  to  a  plea  of  as/ 
debeij  it  is  bad :  Dowling  y,  Wallace  (a).  If  it  be  not  considered 
to  amount  simply  to  the  general  issue,  it  must  then  be  taken  to 
amount  to  a  plea  of  payment;  and  if  it  be  a  plea  of  paymest, 
it  is  clearly  not  in  conformity  with  the  provisions  of  the  41st 
section  of  the  Common  Law  Procedure  Act,  as  the  particulars  of 
the  alleged  payment  are  not  indorsed,  or  in  any  way  speci6ed, 
upon  the  defence,  as  required  by  that  section,  and  by  the  form 
of  the  plea  of  payment  given  in  the  schedule  to  the  statute^ 
[Cbamfton,  J.  It  certainly  could  not  entail  trouble  on  the  defend- 
ant, if  he  specified  in  his  defence  when  and  where  he  paid  the 
demand. — Lefbot,  C.  J.  If  the  defendant  had  said  he  had  paid 
*'  said  sum,"  it  might  have  been  enough ;  but  by  the  word  "  dis- 
charge "  may  be  meant  a  payment  by  bill  or  release.  There  is  no 
indorsement  on  the  defence.  Have  you  any  affidavit  on  which  joa 
move  ?] — We  have  sworn  that  the  defence  is  untrue  in  fact — [Le- 
noT,  C.  J.  The  truth  of  falsity  we  cannot  discuss  on  motion.] 
No  Counsel  appeared  to  resist  the  motion. 


Lkfbot,  G.J. 

The  interpretation  which  has  been  put  upon  the  words  of  tbe 
41  St  section  of  the  Act  is  borne  out  by  the  terms  of  the  plea  gives 
in  the  schedule.     After  the  word  "discharged,"  come  the  wordS) 

**  by  payment  of  the  said  sum  of  £ ^  in  the  time  and  manner 

herein  indorsed,^  which  show  that  it  is  not  sufficient  for  the  de- 
fendant to  say  that  he  discharged  the  sum  claimed,  but  that  be 
must  say  that  he  discharged  it  by  payment  in  the  time  and  mas- 
Her  theieon  indorsed.  This  defence  is  clearly  a  violation  of  this 
section  of  the  Act,  and  we  must  therefore  set  it  aside ;  but  as  the 
action  has  been  brought  for  a  small  sum,  we  will  say,  no  rale  si 
to  the  oosts  of  the  motion. 

Defence  set  aside— no  rule  as  to  ooels. 


^)  3.  It.  Com.  Law  Bep.  83. 
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SPENCER  V.  CAMPION. 

May  4. 

R.  R.  Wakhbh,  on  behalf  of  the  defendant,  applied,  that  plaintiff  be  An  affidavit  of 

ments,  on  De- 
restrained  from  proceeding  until  he  gave  security  for  costs.     The  ^^  that  de- 
^  ^  ^  ^  fendant  had 

affidavit  on  which  he  moved  stated  that  the  defendant  "  Is  advised  a  good  and 

legal  defence 
and  believes  that  he  has  a  good  and  legal  defence  on  the  merits.''        on  the  merits— 

fTe/t/fSaffident 
•to  justify  an 

WtMt  and  Jordan,  contra.  fit^foVo^; 

An  affidavit  stating  on  belief  is  insufficient ;  the  defendant  ought  ^^  St^^s, 

to  aver  positively  as  to  his  defenoe,  Or  state  the  reasons  on  which  Sf^defraSmt 

his  belief  is  grounded.  had  ajnstand 

°  yabd  detSenc» 

at  law  upon 

the  merita — 

Crampton,  J.*  Held,  inroffi- 


Certainly,  under  the  old  practice  such  an  affidavit  would  have 
been  sufficient,  and  I  can  see  no  reason  why  it  should  not  be  equally 
so  under  the  new  practice ;  many  cases  might  be  suggested,  where  a 
party  could .  not  positively  aver  as  to  merits.  Considering  the 
affidavit  satisfactory,  I  will  make  the  order. 

•Sobu. 


aent. 


The  wording  of  the  52Dd  section,  **  unless  upon  a  satisfactory  affidavit  that  such 
defendant  has  a  defence  upon  the  merits/'  has  created  a  difference  of  practice  in  the 
Conrts.  In  Pordage  y.  Carter  (6  Ir.  Jur.  236),  the  Court  of  Exchequer  held  that' 
an  affidavit  that  deponent  is  advised  and  beUeves  that  he  has  a  good  difunce  upon 
the  merits,"  was  insufficient,  because  of  its  not  particularising  the  ground,  and  that 
the  affidavit  should  contain  some  specific  averment  of  merits ;  and  it  is  believed  that 
this  rnling  has  been  adopted  in  the  Court  of  Common  Fleas.  The  Court  of  Queen** 
Bench,  in  a  subsequent  case — Shaw  v.  Craig  (Trinity  Term  1854)~held  that  they 
could  abide  strictly  by  their  former  ruling.  In  that  case.  A,  S.  Crawford,  on 
behalf  of  the  defendant,  moved  for  security  for  costs,  on  the  affidavit  of  the  defend- 
ant, that  he  had  '*  a  just  and  valid  defenoe  at  law  upon  the  merits." 

FahoH,  contra,  aigned,  that  forms  of  affidavit  were  not  within  the  previous  de- 
ciaioiis  of  the  Court,  as  a  man  might  have  a  valid  defence  at  law,  and  not  one 
on  merits. 

Per  Curiam,  f 

The  affidavit  is  not  a  proper  one ;  the  motion  must  be  refused,  with  costs. 

t  The  Chief  Justics  and  Cbampton,  J. 
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f:.  T.  1854. 
QuemCB  Bench 


POWELL  9.  PBIGE. 

A  plaint  omit.  T.  O'Haqah   moved  that  the  plaint  issued  in  this  eaose,  and  the 

donement  proceeding3  h^d  thereon,  be  set  aside  for  irregolarifty,  inasmneh  as 

T^Genml  ^^®  ^^  plaint  is  defective;  the  portion  of  the  indorsemeot  di- 

^^  ild^  rected  bj  the  7ih  General  Order,  in  addition  to  the  indorBemeBi 

ri^m^^  required  by  the  Common  Law  Procedure  Act,  having  been  omitted. 
^*^oflS»         ^*^**  "  *  ^^^  irregularity :  Patterson  ▼.  Bmby  (o).    The  pkint 

the  filing  of    ig  for  libel ;    and  we  could  not  have  known  of  the  irxeinilaritr 
1^16  plaint;  the  ^  ' 

fiHng  of  the    until  the  writ  was  filed.    The  remaining  branch  of  the  nde  is 
plaint  not 

amounting  to    not  applicable  to  such  a  cause  of  action, 
a  step  tMn 
after  know- 
ledge of  the  ^ 
iwegolarity,           Pyme,  contra. 

UOth  G^eial       '^^^^  application  comes  too  late.    The  plaint  waa  served  on 

^^^*  the  24th  of  April,  and  was  filed  on  the  29th,  and  notice  of  this 

application  was  not  served  nntil  the  4th  of  Maj;  and  hj  the 

179th  Rule,  all  applications  to  set  aside  proceedings  mnst  be  made 

-    within  a  reasonable  time,  and  not  after  a  slep  taken  with  a  knew- 

ledge  of  the  irregularity.    This  application  should  have  been  made 

after  the  service  and  before  the  filing  of  the  plaint.    A  reason- 

able  time  has  been  held  to  be  computed  from  the  time  when 

the    party  complaining    of   the    irregularis  had    the  means  of 

knowing  it:   Seymour  v.  Maddox(b).     Here  the  party  mnst  be 

taken  to  have  known  of  the  irregularity  on  being  served  with 

the  plaint:  Cox  v.   TtUloek{e);  Hinton  v.  Stevens (d)  ;  and  that 

practice  has  been  .adopted  by  the  Court  of  Common  Pleas,  ia  the 

case  of  Woodroofe  v.  DimsdtUe  (s).   The  filing  of  the  plaint  OQghl 

to  be  deemed  a  waiver  of  the  irregularity,  and  treated  aa  a  step 

taken  under  the   lY9th  General  Order,  directing  that  no  appfi* 

(a)5]l&W.521.  (6)  1  Low.  Max.  4  FolL  549- 

(c)  2  Powl.  47.  W)  4.D0WL  28a. 

(e)  5  Ir.  Jur.  289. 


COMMON. LAW  REPOKTS. 


233 


cation  to  Mt  aside  proceedings  ft>r  irregulatity  shall  be  allowed,  £.  T.  1854. 

,_    ,  ,   .  QuHn's Bench 

unless  made  within  a  reasonable  time,  nor  if  the  partj  applying, 

or  the  opposite  party^  have  taken  a  fresh  step. 


Cbamftok,  J. 

I  mnst  take  the  day  of  filing  the  plaint  as  the  day  from  which 
the  laches  is  to  be  computed.  I  do  not  think  that  more  than  a 
ireasonable  time  has  elapsed,  neither  has  a  step  been  taken  after 
a  knowledge  of  the  irregularity.  I  will  allow  the  plaintiff  to 
amend  the  writ,  paying  the  costs  of  the  application ;  the  defendant 
to  have  the  ofdinaiy  time  to  plead  after  amendment. 


FOWB1X 
V. 

PRICE. 


ALLARD  9.  RANA6AN. 

Sbsblock,  J.  W.,  moved  to  set  aside  the  defence  in  this  case,  as 
calculated  to  embarrass  the  plaintiff.  The  action  was  brought 
for  the  sum  of  £19*  Us.  6d.,  for  goods  sold  and  delivered.  The 
defendant  pleaded,  that  he  was  not  indebted  to  the  plaintiflb 
in  the  said  sum,  nor  in  any  sum  except  the  sum  of  £7-  IBs.  8d., 
and  that  by  consent,  entered  into  with  the  plaintiffs,  the  defendant 
returned  and  delivered  goods  to  the  value  of  £7.  18s.  3d.,  the  par- 
ticulars whereof  were  indorsed  thereon,  which  the  pkintiff  agreed 
to  accept  in  discharge  of  said  last  mentioned  sum. 

The  pleading  of  the  defendant  is  too  general,  under  the  70th 
aectfon  of  the  Act,  which  directs*  a  denial  of  some  one  or  more 
material  matters  offset. — [Moobb,  J.  What  injury  can  this  de« 
fence  do ;  does  it  not  sufficiently  deny  the  debt?]  No;  it  violates 
the  section  of  the  Act ;  for  a  release,  discharge  or  other  defences,, 
could  be  given  in  evidence  under  this  issue,  yet  the  Act  expressly 


Mayll. 

Where,  to  an 
action  for 
ffoods  sold  and 
deliyered,  the 
defendant 
pleaded  as  to 
part  that  he 
was  not  in- 
debted, &C., 
and  as  to  the 
residue,  accord 
and  satisfac- 
tion.— Held, 
that  the  de* 
fence  was  irre- 
gular and 
embarrassing^ 
the  plea  of  not 
indebted  being 
too  general. 
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E.  T.  1854.  directs  them  to  be  specially  pleaded ;  the  gist  of  the  action  isoot 
**"  '  '^  the  debt,  but  the  sale  and  deliverj  of  the  goods.  This  defence  his 
already  been  set  aside :  Martin  v.  Roe  (o). — [Lsfbot,  C.  J.  What 
form  of  pleading  is  proper  in  such  a  case  ?] — That  the  goods  sold 
were  of  the  value  of  £7.  18s.  3d.,  and  no  more,  and  accord  and  sat- 
isfaction as  above  as  to  that  sum,  or  some  other  defence  of  a  like 
nature,  taking  a  special  general  issue. 

Per  Curiam, 

This  is  a  very  wild  defence,  and  does  not  accord  with  the 
directions  of  the  Act  of  Parliament ;  we  will  give  the  defendant 
leave  to  amend,  on  payment  of  the  costs  of  the  motion. 

(a)  6  Ir.  Jur.  244. 


MORGAN  V.  POTTER. 

MayW. 

tion*for"falS  ^^<^"T»  ^^  behalf  of  the  defendant,  applied  for  an  order  that  the 

^^°™<^?^    plaintiff  in  this  action  be  declared  disentitled  to  any  costs,  and  that 

stitated  under  the  officer  of  the  Court  be  restrained  from  filling  up  the  blank  in 

the  old 

pracdce,  bj      the  judgment  had  in  this  case  on  the  roll.   The  action  was  brought 

•nmmonB  and 

decUration,       against  the  defendant,  as  Sheriff  of  Kilkenny,  for  an  alleged  false 

and  ft  plea  of 

the  eencral      imprisonment,    and    the    jury    having    found    a   verdict   for    the 

filed,  and  yer-  plaintiff  for  but  £5,  the  Judge  refused  to  certify,  so  as  to  entitle 

Md  J^^e^r*  ^he  plaintiff  to  full  costs.     On  the  taxation  the  pkintiff  ckimed 

postea  entered 

nnder  that  system,  though  the  trial  was  not  had  until  after  the  passing  of  .the 

Common  Law  Procednre  Act,  and  the  plaintiff  recovered  bat  £5,  and  the  Judge 

relnsed  to  certifj  that  it  was  a  fit  case  for  the  Superior  Courts— 

Held,  that  as  the  14  &  15  Vic,,  c  57,  s.  40,  which  onlj  entitles  plaintiff  to  costs 
if  he  reoorer  abore  £5,  being  in  force  at  the  institution  of  the  action,  though  repealed 
prerious  to  the  trial,  the  defendant  was  entitled  to  the  benefit  of  the  section,  and 
plaintiff  was  not  entitled  to  costs. 
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costs,  wbich  the  Taxing-officer  refused;  but  he  suggested  that  £.  T.  1854. 
the  ease  should  be  brought  before  the  Court  for  his  direction, 
as  it  was  circumstanced  peculiarly.  The  action  had  been  begun 
before  the  Common  Law  Procedure  Act,  under  the  old  system  of 
writ  of  summons  and  declaration,  and  the  plea,  venire  and  distrin- 
gas and  rule  on  postea  had  been  filed  and  entered  under  that 
system.  The  14  &  15  Ftc,  c.  57,  s.  40,  is  unrepealed  by  the  Common 
Law  Procedure  Act,  and  it  is  express  that  where  the  proceed- 
ings might  have  been  by  civil-bill,  and  the  plaintiff  recovers  in  any 
action  of  trespass,  trover,  or  trespass  on  the  case,  &c.,  a  sum  not 
exceeding  £5,  the  plaintiff  shaU  not  be  entitled  to  any  costs,  unless 
at  the  trial  of  such  cause  the  Judge  shall  certify  on  the  back  of  the 
record  that  it  was  a  fit  case  for  the  Superior  Courts.  It  will  be 
contended  that  under  the  Common  Law  Procedure  Act  the  plaintiff 
is  entitled  to  half  costs;  but  inasmuch  as  this  action  was  begun 
before  that  Act  passed,  and  the  40th  section  of  14  &  15  Vic.  is  in 
force  as  affecting  actions  began  before  the  Act,  we  say  the  proceed- 
ings cannot  be  affected  by  the  Procedure  Act.  The  3rd  section  of 
the  Procedure  Act  enacts— '*  That  from  and  after  the  commence- 
'^  ment  of  this  Act,  the  several  Acts  and  parts  of  Acts  set  forth  in 
<«the  schedule  A  to  this  Act.  annexed,  so  far  as  the  said  Acts,  or 
*'any  parts  of  any  Act  relate  to  personal  actions,  or  actions  of 
*' ejectment  in  the  Superior  Courts  of  Law  in  Ireland,  and  no 
*' farther  or  otherwise,  and  to  the  extent  to  which  such  Acts,  or 
*'  parts  of  Acts,  are  by  such  schedule  expressed  to  be  repealed,  are 
^hereby  repealed,  except  as  to  any  thing  done  before  the  com- 
<<  mencement  of  this  Act,  and  except  so  far  as  may  be  necessary  for 
^  the  purpose  of  supporting  and  continuing  any  proceedings  here- 
^'tofore  taken  upon  any  action  brought  before  the  commencement 
Hof  this  Act,"  &c.  The  243rd  section  directs  a  schedule  of  fees  and 
costs,  and  contains  the  proviso — ^"  That  in  case  the  plaintiff  in  any 
"  action  of  contract  (except  for  breach  of  promise  of  marriage)  shall 
'*  recover  exclusive  of  costs,  less  than  £20,  or  in  any  action  for  any 
'^w^ong  or  injury  disconnected  with  contract  (except  replevin,  or 
'*  for  slander,  libel,  malicious  prosecution,  seduction,  or  criminal 
**  conversation),  a  sum  not  exceeding  £5,  the  plaintiff  in  any  such 
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£.  T.  1854.  *'  action  shall  be  eDtitled  to  no  more  than  one-half  of  Ihe  ordioaiy 
'*  costs,  unless  the  action  lias  been  brought  for  the  purpose  of  tryini^ 
*'  a  right  to  property  more  extensive  than  die  sura  sued  for." 

The  repeal  of  the  40th  section  of  the  Civil-bill  Act  does  not  aiect 
proceedings  taken  before  the  commencemeAt  of  the  Procedure  Act 
The  plea  in  this  case  was  the  general  issue,  which  we  could  not 
plead  under  the  Common  Law  Procedure  Act ;  so  that  declaratioD, 
defence,  poHea  and  rale  on  posiea  were  all  done  under  ihe  old 
system ;  and  plaintiflT^  having  recovered  but  £6^  is  not  entitled  to 
any  costs. 


J.  E.  WaUk,  contra. 

That  40th  section  of  the  Civil-bill  Act  is  entirely  repesfted,  and 
pjarties  are  to  be  dealt  with  under  the  new  system* — [Cramfvok,  J. 
Do  you  claim  half  costs  ?] — We  claim  half  costs ;  but  assoming  the 
matter  to  be  re#  integra^  we  say  the  243rd  section  does  not  apply, 
and  we  are  entitled  to  full  costs,  for  the  i^ght  to  costs  cannot  come 
within  the  words  "  any  thing  done,**  in  the  8rd  section. — [Pkruh,  J. 
Is  not  the  commencement  of  the  action  a  thing  done  ?] — Cbmmw- 
nonert  of  Public  Works  v.  Ifyan{a)  was  a  case  commenced 
before  the  passing  of  the  Procedure  Act,  and  yet  it  was  there  held 
judgment  must  be  entered  pursuant  to  the  new  Act — [Cbamt- 
TON,  J.  That  case  does  not  touch  the  40th  section  of  the  Civil-bill 
Act :  here  the  trial  and  verdict  were  had  and  obtained  under  the 
old  practice ;  and  was  not  that  a  continuance  of  existing  proceedings 
within  the  3rd  section  ? — Moobe,  J.  Do  you  think  the  table  of 
fees  in  the  schedule  to  the  Act  applies  to  your  case  ?] — We  consider 
it  does  not :  the  general  rule  of  the  Judges,  by  the  243rd  sectiooi 
directed  to  be  made,  applies ;  but  not  the  repeal,  for  in  no  case  could 
the  costs  prescribed  by  the  Common  Law  Procedure  Act  be  taxed  in 
reference  to  a  pending  cause,  except  so  far  as  might  be  neeeisary 
to  support  proceedings  under  the  Act.  The  old  statute  of  G.  d, 
as  to  entering  up  judgment  in  case  of  nonsuit,  is  repealed  by  the 
Procedure  Act,  just  as  the  40th  section  of  the  Civil-bill  Act  is 
repealed ;  and  yet  in  that  case  in  the  Exdiequer,  the  Court  have 
held  that  the  judgment  may  be  entered  up  pursuant  to  the  new 
(a)  6  It.  Jut.  140. 
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MORGAN 

r. 

FOTTEB. 


Statute.  Analogous  decisions  on  the  construction  of  statutes  apply:  £.  T.  1854. 
Freentan  v.  Moyes  (a) ;  it  was  there  held  that  executors  are  bable 
to  costs  in  actions  commenced  before  the  statute  (3  &  4  W,  4,  c.  42, 
which  first  rendered  them  liable)  came  into  operation,  and  tried 
afterwards. — [Moobe,  J.  You  are  entitled  to  full  costs  or  none.] — 
A  statute,  simply  repealing  an  old  statute,  has  the  effect  of  leaving 
that  old  one  just  as  it  was  in  reference  to  existing  proceedings : 
Sartee*  v.  Ellison  {b), — [Moore,  J.  The  case  depends  on  that 
exception  in  the  3rd  section. — Crahpton,  J.  A  portion  of  the 
proceedings  was  taken  before  the  passing  of  the  Procedure  Act, 
and  the  continuation  of  them  was  to  support  the  existing  pro- 
ceedings— ^the  very  state  of  facts  provided  for  by  the  3rd  section.] — 
The  non-payment  of  costs  is  not  necessary  for  the  continuation  of 
existing  proceedings,  nor  is  the  continuance  of  the  40th  section  of 
the  Civil-bill  Act  necessary  either,  and  the  243rd  section  of  the 
Procedure  Act  aids  this  view ;  for  if  that  section  began  at  the 
words  "  provided  always,**  it  would  override  the  whole  Act. — 
[Cramptoh,  J.  So  it  does ;  that  proviso  overrides  the  Act,  and 
reduces  this  question  to  one  of  whole  costs  or  none. — Moore,  J. 
The  words  in  the  3rd  section  are  comprehensive  enough  to  include 
the  case.] 


LSFROT,  C.  J. 

Without  calling  on  the  other  side,  we  must  grant  this  applica- 
tion ;  but  as  the  question  was  one  legitimately  open  to  discussion, 
we  say  no  costs. 

Crahpton,  J. 

The  notice  of  motion  is,  however,  incorrect ;  it  should  have  been 
for  a  direction  that  the  Taxing-officer  do  not  tax  any  costs  of  these 
proceedings. 

(a)  1  Ad.  &  EU.  338.  {b)  9  B.  &  C.  750. 


vol..  3. 


31  L 
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£.  T.  1854. 
Queen's  Bench 


NEVILLE  V.  HYLAND. 

A  defence  to  q.  Smtthe,  on  behalf  of  the  plaintiff;  moved  that  the  defence  in 
a  wnt  of  sum-  '^  ' 

mops     and      this  cause  be  struck  out  upon  the  eround  that  same  was  ambiguous 

plaint,   com-  . 

plaining  of  a  and  uncertain,  in  not  stating  distinctly  whether  the  agreement  of 

breaph  of  co. 

▼enant    for      the  27th  of  March  1852,  in  the  said  defence  stated,  was  under 

non-payment 

of  rent,  stating  Seal,  or  how  otherwise^  and  was  valid  and  binding ;  and  that  said 

had  agreed  for  defence  was  in  this  respect  so  framed  as  to  embarrass  and  prejudice 

siderati^  ^to    ^®  ^^  ^'^  ^^  ^®  action ;  and  as  the  sufficiency  of  the  payment 

had  ^accepted,  ^^^  Court,  pleaded  in  said  defence,  could  not  be  fairly  tried  upon 

rent.'i^d'diat  ^^  *"*"®  ^^"^^  *^'  ^^**  purpose. 

^®  (j^   ^^       '^^  plaint  was  filed,  alleging  a  breach  of  covenant  in  a  lease,  for 

a  Yiolation  of  non-payment  of  the  annual  rent  of  £170.    To  this  the  defendant 
the     agree- 
ment;  and      pleaded  that  in    October  1851,  he  (the  defendant)  assigned  his 
further  plead- 
ing   that  the  intereat  to  one  Daniel  Headon,  and  that  the  plaintiff^  accepted 
om  J  snm  due 

was     £60,       Headon  as  his  tenant,  and  received  rent  from  him ;  and  that  after 
which  defend-  ^ 

ant   hronght    ^^^^  assignment,  and  before  any  portion  of  the  rent  demanded  by 

Held   bad  ~  ^^^  plaint  became  due,  the  plaintiff*,  in  consideration  of  a  pony 

noT^^eee      ^^^^^^^^  ^7  ^^^  ^^'^  Headon  to  the  plaintiff',  agreed  that  in  future 

not^&e'amc.  ^®  jearly  rent  on  said  lease  should  be  £120,  and  that  he   had 

''^^    ^      received  the  sum  of  £60  in  satisfaction  of  one  half-yearns  rent,  and 

that  the  sum  demanded  extra  that  amount  was  a  violation  of  this 

agreement,  and  that  the  only  sum  due  was>  the  sum  of  £60,  which 

he,  defendant,  brought  into  Court.     This  is  pleaded  in  discharge 

of  the  oovenant,  and  is  not  averred  to  be  an  agreement  under  seal, 

and  money  having  been  paid  into  Court  under  the  74th  section 

of  the  Procedure  Act,  and  pleaded  accordingly,  the  78th  section 

confines  the  issue  in  such  case  to  the  sufficiency  of  that  payment ; 

whereas  in  order  to  raise  the  true  question  in  this  case  between 

the  parties,  the  issue  should  be,  whether  that  agreement  pleaded 

was  under  seal? 
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i?.  Armttranffj  contra. 

The  inae  tendered  ia  a  sufficient  and  valid  one,  and  raises  a 
fair  qaestiony  on  the  decision  of  which  circuity  of  actions  will  be 
avoided. 


E.  T.  1854. 
Queen's  Bench 


CaAMPTOir,  J. 

The  defendant  is  bound  to  allege,  with  specific  certainty,  whether 
this  agreement  pleaded  be  or  not  under  seal ;  he  cannot  compel  the 
plaintiff  to  go  to  |rial  without  informing  him  whether  that  be  so,  or 
wjiether  it  be  an  agreement  by  parol.  The  defendant  may  amend  his 
plea  in  this  respect  on  payment  of  costs. 

Let  the  defendant,  within  two  days,  amend  his  defence  as  he 
may  be  advised,  and  pay  the  costs  of  the  motion. 


M'DONOUGH  V.  MACARTNET,  M.P. 

PjBERiiVy  on  behalf  of  the  plaintiff,  moved  that  the  service  had 
of  the  writ  of  summons  and  plaint  in  this  cause  might  be 
deemed  good  service  on  the  defendant,  a  Member  of  Parliament. 
The  affidavit  stated  that  the  summons  and  plaint  issued  on  the 
18th  of  May  1854,  and  that  on  the  22nd  of  May  1854»  deponent 
went  to  Lowther  Lodge,  in  the  county  of  Dublin,  the  residence  of 
the  defendant,  for  the  purpose  of  serving  him  with  the  writ,  and 
that  on  arriving  there  he  met  James  Cahill,  the  manager  of  the 
defendant,  who  told  deponent — and  which  information  deponent 
beeves  to  be  true — that  the  defendant  was  not  then  in  Lreland, 
bat  was  attending  his  parliamentary  duties  in  London ;  and  that 
he  thereupon  handed  to  the  said  James  Cahill  a  true  copy  of  the 
said  writ  of  summons  and  plaint,  duly  sealed,  and  truly  indorsed 
with  the  particulars  of  the  plaintiff's  demand  in  this  cause,  and 


T.  T.  1854. 
Juneh 

The    tempo- 
raiy    absenoe 
of  a  defendant 
out  of  the  jn- 
risdiction,    if 
for    example, 
attendmg  Fiur- 
liament,  U  not 
ground  to  jus- 
tify  a   rabflti- 
tation  of  ser- 
lice. 


240  COMMON  LAW  REPORTS. 

T.  T.  1854.  showed  unto  him  at*  the  same  time  the  said  original  writ^  and 
Qtteen's  Bench 

v.— V '     desired  him  to  give  to  the  said  Greorge  Macartney  the  sud  copy. 

m'donough 
v. 

MACABTNBT  PsBSIN,  J. 

This  Court  does  not  consider  temporary  absence  from  the  country 
sufficient  reason  for  the  substitution  of  service.  When  an  appli- 
cation is  made  for  that  purpose,  pending  such  temporary  absence, 
the  affidavit  to  ground  it  ought  to  show  some  pressing  cause  for 
commencing  the  action.  None  such  is  specified  here,  and  therefore^ 

No  rule. 


COCK  V.  MAHONY. 


JUM%, 


To  a  writ  of  Leaht,  on  behalf  of  the  plaintiflP,  moved  to  set  aside  the  defence 
summons  and 

plaint    for      ^ed  in  this  case,  inasmuch  as  it  amounted  to  the  general  issue,  and 
goods  sold  and 

delivered,         inasmuch  as  the  summons  and  plaint  bdng  grounded  on  a  contract, 
goods  bargain- 
ed  and  sold,  the  defence  did  not  traverse  any  one  knatter  of  fact  in  the  suounons 
and    an    ac^ 
connt    stated,  ^^^  plaint  alleged.    The  plaint  was  for  goods  sold  and  delivered, 

pleaded  ^that    ^^^^^"^  ^^^  ^o^^t  <^^  on  an  account  stated.   The  defence  put  in 

and  neverwL '^*®'  ^^**  " ^®^®'^^*"^*  ^  "°t>  ^^^  never  was,  indebted  to  the  plaintiff 

*^^^tifr  **'•****  "in  respect  of  the  several  causes  of  action,  or  any  of  them,  in  the 

respect  of  the  "  smmmons  and  plaint  mentioned."    In  HoUand^t  Common  Law 

sereral  causes 

of  action,  or  Procedure  Aci^  p.  277,  it  is  said  "  the  plea  of  never  was  indebted 

any  of  them, 

in    the   sun<  "  will  operate  as  a  denial  of  those  matters  of  fact  from  which  the 

mons    and  .  ' 

plaint    men*     "liability  of  the  defendant  arises,   ex,  gr^  in  actions    for  goods 

that  sach  de'  ''bargained  and  sold,  or  sold  and  delivered,  the  plea  wiU  ope- 

trayerseofany  "^te  as  a  denial  of  the  bargain  and  sale,  or  sale  and  delivery, 

m^^u^^l  "  ^  P^*"*  ®^  ^*®*'"  ^'   '^^^^^  ^*  ^^  traverse  here  of  any  matter  of 
''—'     men.    ft^t. 
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T. 

T.  1854: 
een'tBMc* 

COCK 
V. 

Coffey,  contra. 

ThiB  defence  goes  to  the  root  of  the  action,  and  this  Court  held 
it  good,  in  a  case  of  Martin  y.  M'Hugh  {a).^^[LEnoYf  C.  J. 
That  case  is  not  accurately  reported ;  for  in  that  case  the  defence  m ahont. 
answered  the  specific  cause  of  action — a  very  different  one  from 
the  present — ^for,  consistent  with  this  defence,  you  might  say  you 
never  hoaght,  or  plaintiff  never  sold,  any  of  the  goods,  or  that  there 
was  no  account  ever  stated  between  them.  You  should  not  be 
allowed  to  plead  in  wider  terms  than  what  the  plaintiff  states.  You 
cannot  now  give  in  evidence,  under  general  terms,  special  facts. — 
MooBE,  J.  By  alleging  he  never  was  and  is  not  indebted,  defend- 
ant might  fail  on  one  issue  and  succeed  on  the  other.] — We  could  not 
prove  payment  or  a  release  under  that  defence ;  the  plaint  has  one 
cause  of  action  for  goods  sold  and  delivered,  goods  bargained  and 
told,  and  the  account  stated,  and  we  traverse  the  action  by  one 
comprehensive  denial. — [Fkbun,  J.  It  is  difficult  to  comprehend 
what  you  mean  by  saying  defendant  never  was  indebted  in  respect 
of  the  goods  sold.  The  defence  should  be  that  defendant  was  not 
indebted  for  goods  sold  and  delivered,  or  goods  bargained  and  sold, 
or  on  aii  account  stated.] 

Per  CicrtaiN. 

Let  the  defence  be  amended,  on  payment  of  costs. 

(a)  6Ir.  Jnr.  279l 


DICKSON  V.  DENBOCHE. 

Jiai«  14. 
Macdonooh  (with  him  Heron)  moved,  on  behalf  of  the  plaintiff,  The  ord^  for 
to  rescind  the  order  made  in  this  case,  granting  a  special  jury  under  ^d^Oie^oM 
the  old  system.   The  Court  will  refuse  an  appUcation  for  a  special  ^i^J^u. 
jury  in  a  case  where  no  grounds  are  shown  for  its  necessity,  especi- 
ally as  it  is  made  on  an  ex  parte  application. 
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I 
I  T.  T.  18fl4.       ffemphiU,  contra. 

« *         This  order  was  obtained  under  the  1 12th  section  of  the  Praeedon 

DICKSON 

^^  Act»  providing  ''  that  the  Coart  or  a  Judge,  in  such  case  as  he  or 

DSHBOCHx.  (« the  J  maj  think  fit,  may  order  that  a  special  jury  be  strudL  acoord- 
«« ing  to  the  present  practice ;  and  such  order  shall  be  a  sufficient 
'*  warrant  for  striking  such  special  jury,  and  making  a  panel  tiiereof 
**  for  the  trial  of  the  particular  cause."  No  notice  of  the  applicatioD 
was  necessary,  and.  the  vules  subsequent  to  the  Procedure  Act  era 

silent  on  the  subject :  Fleming  v.  Ti^lar{a)i  Weir  ▼.  Weir  {by 

I 
I 

i  LxraoT)  C.  J.   . 

This  is  an  application  to  set  aside  an  order  made  under  this  Act 
of  Parliament^  enabling  a  plaintiff  or  defendant  to  have  «  specisl 
jury  under  the  former  practice  of  the  Court — ^the  granting  of  that 
order  being  clearly  in  the  discretion  of  the  Court  If  we  review 
that  order,  we  should  have  constant  applications  questioning  orden» 
the  making  of  which,  being  discretionary,  ought  not  to  be  appealed 
uTom* 

As  to  the  want  of  notice,  there  is  no  general  rule  on  the  subject, 
and  the  practice  hitherto  followed  has  dispensed  with  the^neoessity 
of  notice.  This  motion  must  therefore  be  refused. 

Motion  refused ;  no  costs. 


(a)  8  Jr.  Com.  Law  Rep.  75.  (6)  6  Ir.  Jnr.  143. 
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H.  T.  185S. 

Circuit  case. 


SHINNER  i;.  HARMAN  * 

(^Circuit  ease.) 

March. 

This  was  a  special  case  stated  for  the  opinioa  of  the  Judge,  on  A    tenant, 

wliilo  in  pos* 
appeal,  porsnant^  the  138th  section  of  the  14  &  15  Fife,  e.  67.  session  under 

The  process  was  for  the  alleged  conversion  of  a  threshing-ma-  _  for^ric^- 

chine  and    steam-boiler,  which   the    plaintiff   alleged  had    been  Jj^^^^j^^!" 

iflegally  removed  by  the  defendant  from  the  farm  of  Cloughlncas,  JJJ^^a^^ 

in  the  county  of  Cork.     The  Assistant-Barrister,  on  the  hearing  ?^®    thresh- 

ing-machine 

of  the  case,   gave   a  decree  for  the   plaintiff  for  £16,  being  in  was  fastened 

to  four  bolts, 

the  proportion  of  £12  for  the  removal  of  the  threshing<»machine,  fi^ed   in  the 

ground,    but 

and  £4  for  the  removal  of  the  steam-boiler.  was  capable  of 

The  case  stated  that  the  defendant  held  the  lands  of  Clongh-  ed  from  them 

lacas,  ^nnder  a  lease  dated  the  12th  of  February  1889,  made  to  fonr^^to'a? 

him  by  one  Edward  Nagle  ConneUan,  for  the   term  of   three  ^ite^^d^'jj^ 

lives,   some  of  which  were  still  living,  and  sixty-one  years  in  ^?ft^f  *^k 

reversion.    Edward  Nagle  ConneUan  was  himself  seised  of  the  machine, 

which    passed 

lands  at  the  time  he  made  the  lease  to  the  defendant,  under  a  through    the 

wall   of   the 

deed  of  the  30th  of  December  1836,  executed  to  him  by  JoKn  house,  both  of 

which   could 

Sbinner,  the  father  of  the  plaintiff,  for  a  term  of  three  lives,  be  done  with- 

with  a  covenant  for    perpetual   renewal.    By  a  decretal  order,  the    fre^old. 

made  by  the  High  Court  of  Chancery  in  Ireland,  in  a  certain  boiler  was  set 

petition  matter  wherein  the  plaintiff  was  petitioner,  and  Richard  ^hi(^^  rested 

ConneUan,  eldest  son  of  the  said  Edward  Nagle  ConneUan,  who  ?'' ,?®  ^^^'^ 
'  o  »  in  the  comer 

had  previously  died,  Edward  Sherlock,  Richard  Wynne  and  Robert  ^  *^®  ®"*: 

Mnrray,  were  respondents,  but  to  which  petition  matter  the  pre-  touched   both 

walls,  but  was 
sent  defendant  did  not  appear  to  be  made  a  party,  it  was  declared  capable  of  be- 
ing remored 
that  the  said  indenture  of  the  30th  of  December  1836  was  fraud-  by    detaching 

tne  upper  tier 
olent  and  void  as  against    the  petitioner;  and    lAtat  under  the  of  the  brick- 
work, witiiout 
iigury  to  itself  or  the  out-house — Heid,  that  the  threshing-machine  and  steam- 
bcoler  were  not  fixtures  as  between  landlord  and  tenant^  and  that  the  tenant  was 
entitled  to  them  as  removeable  chattels 

•  Coram  Ball,  J.— (Cork  Spring  Assiies,  1853.) 
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«  -^y-  — >     the  plaintiff,  on  the  death  of  his  father,  became  entitled  to  the 
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^^  premises  comprised  in  a  certain  deed  of  the  2nd  of  September 

1794,  which  it  was  admitted  comprised  the  premises  demised  as 
aforesaid  to  the  defendant;  and.it  was  farther  ordered  that  the 
respoudent  Richard  .Wynne  should  execute  to  the  plaintiff  a  deed 
of  re-convejance  of  the  prenpses  comprised  in  the  indenture  of 
the  2nd  of  June  1794,  discharged  firom  all  intervening  incum- 
brances created  by  John  Shinner  the  elder,  or  by  Edward  Nagle 
Gonnellan,  or  either  of  them,  or  by  any  person  claiming  under 
any  of  them;  and  that  an  injunction  should  issue,  to  put  the 
plaintiff  in  possession  of  the  premises  comprised  in  the  indenture 
of  the  2nd  of  June  1794.  While  the  defendant  was  in  possession, 
under  the  demise  of  the  1 2th  day  of  February  18399  he,  at  his 
own  expense,  set  up  a  threshing-machine  on  the  premises  com- 
prised in  his  lease,  and  erected  over  it  a  house  or  shed,  for  the 
purpose  of  containing,  preserving  and  working  it  properly.  The 
threshing-machine  was  set  up  in  the  following  ma^ner: — ^A  large 
round  stone  was  fixed  in  the  ground,  outside  the  house  which  was 
built  for  the  threshing-machine,  through  which  four  iron  bolts 
were  passed  through  holes  in  the  stone,  four  feet  apart;  these 
^tood  perpendicularly,  and  were  fastened  at  one  end  into  the 
stone,  and,  at  the  upper  end,  there  were  nuts  which  screwed 
X)n.  A  metal  frame  was  then  placed  upon  the  stone,  through 
which  these  four  bolts  passed,  and  the  frame  was  then  secured 
hj  the  nuts,  which  were  screwed  down  on  the  iron  bolts.  This 
frame  was  removeable  by  unscrewing  the  nuts,  without  destroying 
or  injuring  the  bolts  and  stones.  From  this  frame  a  shaft  of 
iron,  about  fourteen  feet  long,  called  the  spindle,  and  which 
worked  the  machinery  which  was  inside  the  house,  passed  through 
a  hole  in  the  wall,  but  was  not  in  any  way  connected  with  the  wall 
The  machine  itself  was  inside,  and  was  fastened  by  wooden  pins 
to  four  pieces  of  timber,  let  into  the  ground  in  such  a  manner  that 
by  taking  out  the  pins  it  could  be  removed  without  injury  to  the 
house  or  the  timber  work  into  which  it  was  thus  inserted.  The 
^defendant  also,  while  in  possession  under  the  lease,  put  up  in  the 
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comer  of  one  of  the  out-houses,  on  the  demised  premisesi  a  steam- 
boiler,  which  was  set  in  brick-work;  the  brick«work  touched 
both  walls,  and  was  built  on  the  floor;  the  boiler  was  set  in 
the  brick-work,  with  mortar,  but  in  such  a  manner  that  bj  re- 
moving some  of  the  bricks  of  the  &ont  wall,  the  boiler  could  be 
removed  without  injury  to  itself  or  the  out-house. 

It  was  proved  by  William  Foley,  the  agent  of  the  plaintiff,  that 
he  went  with  the  injunction  to  the  lands  of  Cloughlucas,  which 
comprised  those  in  the  possession  of  the  defendant,  in  company 
with  the  Sheriff,  for  the  purpose  of  taking  possession  thereunder 
for  the  plaintiff,  and  that  on  proceeding  to  execute  the  injunction, 
possession  was  formally  delivered  to  him,  by  the  defendant^  of  the 
said  lands,  and  the  out-houses  and  offices  built  thereon ;  but  the 
defendant,  having  requested  liberty  to  remain  in  the  house  for 
the  purpose  of  removing  his  goods,  it  was  agreed  between  the  de- 
fendant and  the  said  W.  Foley,  acting  upon  behalf  of  the  plaintiff, 
that  the  defendant  should  be  at  liberty  to  continue  in  possession 
for  a  fortnight,  and  should  be  allowed  within  that  time  to  remove 
any  goods  belonging  to  him  from  the  premises.  Before  the  fort- 
night' expired,  the  defendant  removed  the  threshing-machine,  by 
unscrewing  the  four  nuts  at  the  heads  of  the  iron  bolts,  which 
fastened  it  outside,  and  taking  out  the  four  wooden  pins  which 
connected  it  with  the  four  pieces  of  timber  inside,  leaving  the 
stones,  the  four  iron  bolts  and  four  pieces  of  timber  in  the  house 
undisturbed  and  uninjured;  and  also  removed  the  steam-boiler, 
by  taking  away  the  front  uj^r  tier  of  bricks,  leaving  the  rest 
of  the  brick-work  standing. 

The  question  stated  for  the  opinicm  of  the  learned  Judge  was, 
whether,  under  the  foregoing  circumstances,  the  defendant  was 
entitled  to  remove  the  said  threshing-machine  and  steam-boiler, 
or  either  of  them  ?  The  Court  to  be  at  liberty  to  reduce  the 
amount  of  the  decree,  according  to  the  value  so  affixed  to  each, 
in  case  it  should  be  of  opinion  that  the  defendant  was  entitled 
to  remove  either;  and  in  case  the  Court  should  be  of  opinion 
that  he  was  entitled  to  remove  both,  then  the  case  to  be  dis- 
missed on  the  merits. 

VOL.  3.  32  L 
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Jellett,  for  the  appellant. 

Sullivany  for  the  respondent. 

The  cases  cited  will  be  found  fully  noticed  in  the  judgment. 


The  learned  Judge  said  he  should  consider  the  question,  and 
afterwards  delivered  out  his  judgment  as  follows : — 

Upon  this  appeal  two  questions  arise — First,  whether  the  thresh- 
ing machine  and  steam-boiler,  described  in  the  case  sent  by  the 
Assistant-Barrister,  are  to  be  deemed  fixtures  as  between  landlord 
and  tenant? — Secondly,  assuming  them  to  be  such — whether  the 
tenant  was  entitled  to  remove  them  at  the  expiration  of  his 
tenancy  ? 

Taking  the  second  question,  in  the  first  instance,  I  should  state 
that  I  am  led  to  infer  from  the  contents  of  the  case  sent  by  the 
Assistant-Barrister,  that  the  threshing-machine  was  erected  for 
agricultural  uses  alone,  and  not  at  all  for  trading  purposes. 
But  as  to  the  steam-boiler,  I  am  unable  to  collect  whether  it  was 
set  up  for  agricultural  or  domestic  purposes.  If  it  were  for  the 
latter,  I  should  hold  that  it  was  removable  by  the  tenant,  even  though 
a  fixture,  on  the  principle  upon  which  grates,  stoves,  ov^ns,  and 
such  like  articles  of  domestic  use,  may  be  removed  by  the  tenant, 
although  they  may  have  been  affixed  by  him  to  the  soil,  or  to  the 
structure  of  the  building  wherein  he  has  placed  them.  But  consider- 
ing both  the  threshing-machine  and  the  steam-boiler  as  erected  for 
agricultural  purposes  alone,  which  may  probably  be  the  fact,  I 
must  observe  that  the  case  of  Elwes  v.  Mawe  (a)  appears  to  have 
established  the  general  doctrine,  that  although  fixtures  erected  for 
•  the  purposes  of  trade  may  in  many  cases  be  removed  by  the  tenant 
yrho  has  constructed  them,  the  same  right  does  not  belong  to  the 
tenant,  at  least  to  the  same  extent,  in  reference  to  erections  made 
by  him  for  agricultural  uses  alone.  However,  it  is  to  be  observed, 
that  in  that  case  the  erections  consisted  of  buildings  having  their 
foundations  sunk  in  the  soil,  and  therefore  permanently  affixed  to 
the  freehold,  and  incapable  of  being  removed  by  the  tenant  without 
being  utterly  destroyed.     Accordingly,  if  it  were  necessary  for  me 

(a)  3  East,  38. 
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to  decide  whether  the  case  of  JSlwes  v.  Mawe  were  an  authority  to  H.  T.  1853. 
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role  the  present,  I  should  have  to  consider  whether,  regard  being 

had  to  the  character  of  the  articles  which  were  remoyed  by  the 
tenant  in  this  case,  as  well  as  to  the  limited  extent  of  their 
connection  with  the  building,  the  principle  upon  which  building* 
constructed  for  agricultural  purposes  were  ruled  in  that  case  not 
to  be  removable  bj  the  tenant,  was  applicable  to  the  case  now 
before  me.  However,  I  do  not  find  it  necessary  to  enter  upon  the 
consideration  of  that  matter,  as  I  am  of  opinion,  upon  the  preli- 
minary question  above  mentioned,  that  the  threshing-machine  and 
steam-boiler  were  not  fixtures  according  to  legal  intendment,  as 
between  landlord  and  tenant,  but  were  removable  chattels,  the 
property  of  the  tenant,  and  which  he  was  entitled  accordingly  to 
cany  away  at  the  expiration  of  his  tenancy. 

It  had  been  held  in  the  case  of  Culling  v.  Tunell(a)y  that  a 
tenant  who  had  erected  a  bam  on  the  demised  premises,  and  placed 
it  upon  pattens  and  clocks  of  wood  lying  on  the  ground,  but  not 
fixed  in  or  to  the  ground^  might,  by  the  custom  of  the  country, 
remove  the  structure  at  the  end  of  the  term. 

Lord  Ellenborough,  in  commenting  upon  that  case,  in  his  judg- 
ment in  Elwes  v.  Mawe^  makes  this  observation : — *'  To  be  sure  the 
"  tenant  might  take  it  away,  and  that  without  any  custom,  for  the 
*' terms  of  the  description  exclude  it  from  being  considered  a 
**  fixture ;  it  was  not  fixed  in  or  to  fhe  ground"  Accordingly  we 
find  that  in  Rex  v.  Otley  (6),  it  was  determined  that  a  wooden  mill 
constructed  by  a  tenant  on  a  foundation  of  brick,  whereon  it 
rested  by  its  own  weight,  without  being  otherwise  attached  to  it, 
was   not  a  fixture,   and  might  be   removed   by   the  tenant. 

This  decision  was  followed  in  Wansborough  v.  Maton  (c),  where  it 
was  held  that  a  tenant  was  entitled  to  remove  a  barn,  resting,  as  in 
the  last  case,  on  a  foundation  of  brick  constructed  by  him ;  and 
that^  although  he  had  to  dig  into  the  soil  in  order  to  sink  the 
foundation  whereon  the  barn  rested.  In  that  case,  Littledale,  J., 
in  his  judgment,  was  disposed  to    carry  the  right  of  the  tenant 

(a)  Bon.  N.  P.  34.  (6)  1  Barn.  &  Aid.  161. 

(c)  4  Ad.  k  Ell.  884.  .     . 
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"  wooden  part  of  the  bam,  or  grooyes  constructed  so  as  to  fix  the 
«  barn  on  the  brick  foundation,  I  do  not  know  that  the  bam  when 
''  so  fixed  might  not  be  removed  by  the  tenant,  since  it  eouid  he 
**done  without  injuring  the  freehold,** 

This  suggestion  would  appear  to  be  warranted  by  the  considera- 
tion that  the  effect  of  steadying  the  bam,  by  means  of  the  holes  or 
grooves,  would  be  no  more  than  what  would  arise  from  its  being 
steadied  by  its  own  weight  if  sufficient,  or,  if  not,  by  means  of 
heavy  weights  of  metal  or  other  substance  placed  npon  it  for  the 
purpose  ;  and  ^  accordingly,  in  Tr€^ffpes  v.  Harter  (a),  Connsel 
having  observed  that  although  the  general  rule  may  be  that  a 
tenant  who  puts  up  may  remove  during  his  term,  yet,  in  the  case 
then  before  the  Court,  the  articles  were  firmly  fixed  to  the  freehold. 
Lord  Lyndhnrst  remarked  *'  No  doubt  they  were ;  but  the  screwing 
"  of  a  stocking-frame  to  a  floor  to  keep  it  steady  does  not  make  it 
"a  fixture." 

The  doctrine  suggested  arguendo  by  Littledale,  J.,  and  Lord 
Lyndhurst  respectively,  in  the  two  preceding  cases,  was  acted  on 
judicially  by  the  Court  of  Common  Pleas  in  Chymes  v.  Bower- 
en  (6).  In  that  case  a  tenant  was  held  entitled  to  i«mo?e  a  pomp 
which  he  had  erected  on  the  demised  premises,  although  the  shaft 
of  it  passed  through  a  brick  flooring  into  a  well  beneath ;  also 
the  upper  part  of  the  shaft  had  been  attached  to  a  pluik  which  was 
fastened  by  an  iron  bolt  or  pin  to  a  wall ;  and  the  pin,  which  had 
a  head  at  one  end,  and  a  screw  at  the  other,  passed  entirely  through 
the  wall.  It  appeared  also  that  the  tenant,  in  withdrawing  the 
shaft  of  the  pump  from  the  well,  through  the  brick  flooring,  bad 
displaced  four  or  five  of  the  bricks.  Under  these  circumstances, 
Tindal,  C.  J.,  in  giving  judgment,  enumerated,  among  others,  aa  a 
ground  of  the. decision,  the  fact  that  the  pump  was  but  ** siightfy 
affixed  to  the  freehold,  and  could  be  removed  entire^  On  the 
same  principle  it  was  determined,  in  Davis  v.  Jones  (e),  that 
certain  structures  denominated  "Jibs,"  which  had  been  erected 
by  a  tenant,  were  removable  by  him,  inasmuch  as  though  fas- 


(a)  3  Tyr.  619. 


(c)  2  Baxn.  &  Aid.  165. 


(6)  6  Bing.  4^6. 
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tened  to  the  buildiiigB  by  pins,  thej  were  capable  of  being  removed  H.  T.  1853» 

.        Circuk  case. 
without  injury  to  the  buildings  or  to  themselves.     Finallj,  in 

Beiiawell  v.  Eastwood  (a)j  the  foregoing  principles  were  acted 

on,  and,  as  it  appears  to  me,  sattafaetorily  established. 

The  qaesrtion  there  was,  whether  certain  cottou'spinning  machines, 
some  fixed  by  screws  into  the  wooden  floor,  and  others  fixed  by 
serews  which  bad  been  gunk  into  holes  in  the  stone  flooring,  and 
seeur^  b^  moUen  lead  poured  ^on  tkem,  were  distrainable  by  the 
landlord  as  moveable  chattels  belonging  to  the  tenant  ?  And  it  waa 
determined  that  they  were  so.  It  had  been  insisted  in  argument 
that  these  erections  were  fixtures ;  and  in  reference  to  this, 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  obeerved :— ^ 
*'  Before  they  had  been  attached  to  the  floor  in  the  manner  above 
"  described,  they  had  been  mere  chattels,  and  the  question  is — did 
**  they  lose  that  character  by  being  attoehed  to  the  floor  ?  Did  they 
**  become,  by  being  thus  attached,  parcel  of  the  freehold  ?"  There 
are  two  principal  considerations  to  be  attended  to  in  reference  to  this 
question : — ^First — "  The  mode  of  annexation  to  the  soil  or  fabric  of 
**  the  bouse^  and  the  extent  to  which  the  machines  became  united  to 
**  it — whether  they  could  be  easily  removed  inteffre^  eahe  ei  00m- 
*^Modey  without  injury  to  themselves  or  to  the  fabric  of  the 
**  building? 

**  Secondly — What  wfl(s  the  object  and  purpose  of  th^ir  annex- 
*^  ation  to  the  soil  or  building  ? — whether  was  it  for  the  permanent 
**  and  substantial  improvement  of  the  dwelling,  in  the  language  of 
** the  Civil  Law,  'perpeHU  nstu  eataa*  or  in  that  of  the  Tear-book 
«  (20  Hen.  7,  c.  13)  'pour  un  prqfii  de  Vinheritanee  f'  Or,  on  the ' 
^  other  hand,  was  it  for  a  mere  temporary  purpose,  or  the  more 
^  complete  enjoyment  and  use  of  the  articles  as  chattels  ?  Now 
**  here  we  cannot  doubt  that  the  machines  in  question  never  became 
**  part  of  the  freehold ;  they  were  attached  sKghtly,  so  as  to  be 
"  capable  of  removal  without  the  least  injury  to  the  fabric  of  the 
'*  building  or  to  themselves  ;  and  the  object  or  purpose  of  the 
**  annexation  was,  not  to  improve  the  inheritance,  but  merely  to 
^'  render  the  machines  steadier,  and  more  capable  of  convenient  use 

(a)  6  Excfa.  Bep.  2d5. 
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''  than  a  carpet  would  be  which  is  attached  to  the  floor  by  nails  for 

'Uhe  purpose  of  keeping  it  stretched  out — or  curtains,  pictuces, 
'*  looking-glasses,  and  other  matters  of  an  ornamental  nature  which 
"  are  slightly  attached  to  the  walls  of  a  dwelling-house  as  fomi- 
"  ture." 

^  I  have  made  this  long  extract  from  the  judgment  of  Parke,  Bi, 
because  it  appears  to  me  to  embody  all  the  principles  of  law  appli- 
cable to  the  present  case,  which  are  to  be  found  scattered  throagh 
other  cases  as  they  have  been  from  time  to  time  adopted  in  practice. 
I  should  observe  that  in  that  case,  as  in  some  of  the  others  to  which 
I  have  adverted,  the  structures  which  were  held  not  to  be  fixtures 
had  been  erected  for  trading  or  manufacturing  purposes,  and,  in  one 
instance,  for  domestic  use;  and  consequently,  on  the  principle  of 
the  decision  in  Elwea  v.  Mawey  were  more  favourably  circumstanced 
in  respect  to  their  removability  by  the  tenant,  than  if — as  in  this 
case  I  assume  they  were — ^they  had  been  constructed  for  agricultanl 
purposes  alone.  But  the  principles  upon  which  it  was  held  in  those 
cases  that  the  structures  then  under  consideration  were  not  fixtures 
appear  to  be  plainly  applicable  to  fixtures  generally  as  between 
landlord  and  tenant,  and  consequently  to  rule  the  present  case, 
as  well  as  in  respect  of  the  threshing-machine,  which  was  fastened 
only  temporarily  by  screws,  and  was  capable  of  being  removed 
entire,  and  without  injury  either  to  itself  or  to  the  fabric  of  the 
building,  as  likewise  to  the  steam-boiler,  which,  though  set  in 
brick-work  laid  upon  the  floor,  was  capable  of  being  withdrawn 
•from  its  position  whole  and  entire  by  the  mere  removal  of  the  upper 
part  of  the  brick-work  of  the  front  wall ;  which,  upon  the  authority 
of  the  foregoing  cases,  I  must  consider  as  not  such  an  injury  to  the 
structure  of  the  building  as  should  deprive  the  steam-boiler  of  the 
character  of  a  removable  chattel,  which  it  would  otherwise  have 
borne. 

I  therefore  reverse  the  decree  of  the  ibsaistant-Barrister,  and 
dismiss  the  case  on   thei  merits. 
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J.  Cla&ks,  for  the  defendants,  moved  that  the  taxation  of  the  costs  ^  ^  action 

commenced 

in  this  cause  should  be  reviewed,  so  far  as  regards  the  costs  of  a  before  the  Ist 

.  ,  .  of  Jannanr 

special  jury.  1854,  the  de- 

The  action  had  been  commenced  before  the  1st  of  January  1854.  obtained  an 

The  defendant  had  obtained  an  order  for  a  special  jury,  which  had  gpe^  j^ 

been  struck  accordingly ;    and  the  plaintiff  afterwards  entered  a  J^^  a^mi- 

rule  to  discontinue.     On  the  taxation  of  costs,  the  'Taxing-officer  ^^^  '^51. 

refnsed  to  allow  the  defendant  the  costs  of  the  special  jury-  wu^  entered 

*^  "^     '  a   role   to 

Under  the  27th  section  of  the  3  &  4  W.  4,  c.  91,  the  defendant  diBcontinne.— 

'  '  Held,  that  the 

would  have  been  entitled  to  such  costs^  if  he  had  obtained  a  verdict,  defendant  was 

entitled,    as 

and  if  the  Judge  had  certified  that  it  was  a  proper  case  for  a  against  the 

plaintiff,  to  the 

special  jury.     The  plaintiff,  by  his  rule  to  discontinue,  prevented  costs  of  the 

the  defendant  from  going  to  trial ;   and  the  rule  to  discontinue  ^^     ^'"^' 

expressly  obliged  the  plaintiff  to  pay  the  defendant  all  the  costs 

he  has  incurred. 


Lawson,  contra. 

The  words  of  the  27th  section  are,  **  That  the  party  who  shall 
**  apply  for  a  special,  jury  shall  pay  the  fees  for  striking  such 
''jury,  and  all  the  expenses  occasioned  by  the  trial  of  the  cause 
''by  the  same,  and  shall  not  have  any  further  or  other  allowance 
"  for  the  same,  upon  taxation  of  costs,  than  such  party  would  have 
"  been  entitled  unto  in  case  the  cause  had  been  tried  by  a  common 
''jury,  unless  the  Judge  before  whom  the  cause  is  tried  shall  im- 
''  mediately  after  the  trial  certify  under  his  hand,  upon  the  back 
"  of  the  record,  that  the  same  was  a  cause  proper  to  be  tried  by 
^  a  special  jury."  Therefore,  the  only  case  in  which  a  party  ap-  • 
plying  for  a  special  jury  can  get  back  his  costs,  is  where  he  gets 
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T.  T.  1854.  a  verdict  in  his  favour,  and  the  Judge  certifies;  such  a  contingencj 
CommonPleas.  .  .  «       i  , 
., can  never  occur  where  no  trial  takes  place. 

JOHNSTON 

V. 
MID.  GT.  W.  MONAHAN,  C  J. 

RAILWAV 

COMPANY  '^^^  motion  must  be  granted.     The  27th  section  of  the  3  &4 

W.  4,  c.  91»  provides,  that  if  the  case  goes  to  trial,  the  partj 
applying  for  a  special  jury  can  recover  the  costs  of  such  special 
jury  only  in  case  of  his  getting  a  verdict,  and  the  Judge  oertifjing 
that  it  was  a  proper  case  for  a  special  jury ;  but  if  the  other  party, 
by  means  of  a  rule  to  discontinue,  prevents  him  from  going  to  trial, 
and  thereby  deprives  him  of  the  opportunity  of  getting  a  verdict, 
and  certificate  entitling  him  to  his  costs,  we  do  not  think  there  is 
any  thing  in  the  Act  depriving  the  party  so  prevented  of  obtaiDin<; 
his  costs. 

Motion  granted,  without  costs. 


ROCHE  V.  WILSON. 


May  27. 


Where  a  sum-  Hemphill  moved  to  set  aside  the  summons  and  plaint  in  this  case, 
mons  and  *^ 

plamt  was        on  the  ground  that  it  did  not  contain  a  sufficient  description  of  the 
seired  on  the 

9ih  of  May,     plaintiff.    The  writ  of  summons  and  plaint  was  served  on  the  9th 
and  the  defend- 
ant on  the  2Srd  of  May,  and  the  notice  of  the  present  motion  served  on  the  2^  of 
daj   of  the 
same  month     the  same  month.   The  plaintifiT  was  described  merely  as  ^'  wine  mer- 

of  motion  to    chant  of  Dublin,"  without  naming  any  street  or  particular  residence. 

i^gii£^,^M  — [MoNJ^HAN,  C.  J.  Does  your  affidavit  state  that  yon  are  at  a  kss 

a^s^^cfe^*^  to  discover  the  residence  of  the  plaintiff?} — It  does  not  go  so  far 

^^Imtiff^^    as  that ;    nor  is  it  necessary :  Cotton  v.   Sawyer  (a). — [Mona- 

residence,  the    ^^jg^  Q.  J.  i^  qqI  this  application  too  late  ?  Ross  v.  SandeU  {hyV- 

Court   Held, 

that  the  appU-  (Counsel  cited  Price  v.  Powell  («). 

cation  was  too 

late 

E.  M.  Kelly  J  contra,  was  not  called  on. 

(a)  10  M.  &  W.  328.  (6)  7  C  B.  766. 

(c)  6  It.  Jut.  277. 
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MONAHAN,  C.  J. 

We  need  not  in  the  present  case  decide  the  abstract  question  as 
to  whether  it  is  necessary  to  state  the  particular  street  in  which 
the  plaintiff  resides,  where  he  lives  in  a  city  or  town ;  for  it  is 
at  most  a  mere  irregularity,  and  the  defendant's  affidavit  not  stating 
that  he  is  at  any  loss  to  discover  the  plaintiff's  residence,  it  is 
plainly  a  verbal  or  technical  error  or  omission,  within  the  terms 
of  the  16th  section  of  the  Common  Law  Procedure  Act ;  and  we 
are  of  opinion  that  a  party,  in  order  to  avail  himself  of  such  an 
irregularity,  which  he  does  not  even  say  is  calculated  to  mislead 
him,  ought  to  do  so  as  early  as  possible.  Here  it  appears  that 
the  writ  was  served  on  the  9th  of  May,  and  the  notice  of  the  present 
motion  was  not  served  until  the  23rd;  and  the  plaintiff  would 
now,  if  this  application  were  granted,  be  thrown  out  of  a  trial 
until  November.  We  therefore  think  that  this  application  is 
entirely  too  late,  and  must  be  refused,  with  costs. 

Motion  refused,  with  costs. 


T.  T.  1854. 
ComnumPfeas. 

K— ^^ 

ROCHE 

V. 
WILSON. 


FITZGERALD  v.   BROWN. 

ExHAM  moved  that  the  summons  and  plaint  in  this  case  be  set 
aside,  upon  the  grounds  that  it  was  not  indorsed  in  conformity 
with  the  7th  General  Order.  By  that  Order  every  summons  and 
plaint  should  be  indorsed  as  follows : — **  N.  B. — This  writ  is  to 
"be  served  within  six  calendar  months  from  the  date  thereof, 
"  including  the  day  of  such  date,  and  not  afterwards." 

In  Price  v.  Powell  (a),  it  was   decided  that  the  omission  of 

ledge  of  the  irregularity,  under  the  I79th 
(a)  6  Ir.  Jur.  277. 


Junel. 

A  summons 
and  plaint,  not 
indorsed   as 
required  by 
the  General 
Order,  is  liable 
to  be  set  aside 
for  irregular- 
ity. The  filing 
of  the   sum- 
mons and 
plaint  is  not 
a  fresh  step 
after  know- 
Greneral  Order. 


VOL.   3. 


33  L 
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T.  T.  1854.  the   indorsement  required  by  the  7th  General  Order  is  an  iire- 
ComnumPleas. 
^— -y    -^     gulanty  for  which   the  proceedings  are  liable  to  be  set  aside; 

FITZOEBALD 

V.  and  the  Court  held  that  the  filing  of  the  writ  did  not  amoaot 

BBOWN. 

to  a  fresh  step  after  knowledge  of  the  irregularity. 


KemaUj  contra. 

The  application  is  too  late.  The  writ  was  served  on  the  20th 
of  May,  and  filed  on  the  27th,  and  on  the  29th  notice  of  this 
motion  was  given.  Therefore  the  defendant  allowed  another  step 
to  be  taken;  and  according  to  the  179th  General  Order,  this 
application  is  too  late.  But  if  the  motion  must  be  granted  in 
any  form,  we  would  prefer  to  have  the  writ  set  aaide,  as  we 
could  then  ^ring  our  action  in  the  country. 

MONAHAN,  C.  J. 

We  think  that  if  a  party  wishes  to  take  advantage  of  an 
irregularity  such  as  this,  he  ought  to  give  notice  of  it  at  once; 
and  that  he  might  give  notice  of  the  irregularity  in  the  copy, 
without  waitiifg  for  the  original  writ  to  be  filed:  still,  as  it  is 
not  the  practice  to  give  notice  of  the  filing  of  the  writ^  which 
may  be  filed  immediately  after  the  service  of  the  copy,  we  do 
not  think  that  the  defendant  having  allowed  the  writ  to  be  filed 
amounted  to  allowing  a  fresh  step  to  be  taken.  Accordingly, 
let  this  summons  and  plaint  be  set  aside,  and  let  the  plaintiff 
pay  £3  for  costs. 

Motion  granted,  with  costs. 
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CommonPleas. 


CONNOLLY 

V. 

THE  DUBLIN  AND  DROGHEDA  RAILWAY. 


June  2. 


CoFFET  moved  that  the  defence  in  this  case  be  set  aside,  and  that  In  an  action 

agauist  a  Rail- 
the  plaintiff  be  at  liberty  to  mark  judgment,  upon  the  ground  that  way  Company, 

the  defence  was  framed  so  as  to  embarrass  the  plaintiff,  and  prevent  ^^q^    ^    ^^ 

the  fair  trial  of  the  action — the  said  plea  not  disclosing  any  defence  ^^^^  ^|  ^^ 

which  would  enable  proper  issues  to  be  tendered  for  the  trial  of  the  ^???^?  ^  . 

caae^  •  ^^  alleged  in. 

juries    were 
This  was  an  action  brought  against  the  Railway  Company  for  committed 

^  under  the  pro- 

injuries  done  to  the  plaintiff's  dwelling-house,  by  the  cutting  down  visionB   of  a 

certain  Act  of 
of  a  road,  and  by  cutting  off  the  ordinary  approach  to  the  plaintiff's  Parliament, 

and  the  plain- 
house,  tiff  should  haye 

The  plea  was  that  the  defendants  had  cut  down  and  lowered  the  ^^^y  giy^ 

road,  and  did  the  other  works  in  the  plaint  mentioned  to  have  been  r^^    ^ntiff 

done  by  them,  in  pursuance  and  under  the  provisions  of  the  Dublin  n*^^*the^^ 

and   Drogheda  Railway  Company  Act,   1850,  and  of  the  several  p^^®*^  ^J 

statutes  incorporated  therewith  ;   and  that,  if  the  said  dwelling  had  (1^  &  17  Vk,, 

^  >  -^  °  c.    113),    to 

been  injuriously  affected,  the  plaintiff'  ought  to  have  pursued  the  have  the  plea 

set    aside    as 
remedy  in  that  behalf  by  the  said  enactments  provided,  and  had  no  embarrassing, 

the  Court  re- 
right  to  resort  to  this  Court. — [Tobrens,  J.    This  is  analogous  to  Aued  the  ap- 

cases  under  the  Drainage  Act,  and  in  such  cases  it  has  been  held  ^^  ^^  ^^ 

that  no  proceedings  could  be  taken  except  under  the  provisions  ^^^  ^^^  ^ 

of  the  Act.]— This  plea  does  not  enable  the  plaintiff  to  join  in  any  ^^^  ^  *^® 

proper  issues.    The  plea  is  in  effect  a  demurrer. — [Monahan,  C.  J. 

No  ;  it  is  an  allegation  of  a  legal  right  under  a  statute.] 

Ferguson^  for  the  defendants,  was  not  called  on. 


Monahan,  C.  J. 

We  cannot  set  aside  this  plea.    It  is  on  the  face  of  it  a  good  plea, 
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T.  T.  1854.  if  correct  in  point  of  law ;  if  it  be  not  correct  in  point  of  law,  the 
ComtumlHeiu* 
^— "v^-^     plaintiff's  course  is  to  demur,  and,  if  he  succeeds  in  that  demurrer, 

CONNOULY 

^^  he  will  be  entitled  to  final  judgment,  no  other  plea  having  been 

DUBLIN  AND  pleaded. 

DROGHEDA  j^^^j^^  FcfuSCd,  with  COStS. 

RAILWAY. 


HARRISON  and  others  v.  LYNCH. 
Jwe2. 

Where,  in  an  Hbhphill,  on  behalf  of  the  plaintiffs,  moved  for  liberty  to  have  a 

action    conu 

m^ioed  after    special  jury  struck  according  to  the  practice  before  the  1st  of 

the  1st  of  Ja- 

nnaiy    1854,     January  1854,  and  pursuant  to  the  provisions  of  the  3  &  4  IT.  4, 

die    plaintift 

an^ed    for      C.  91- 

atrike^asrodal       '^^^  ^^  ^^  action  for  non-acceptance  by  the  defendant  of  449 

SmCTMwxtiw  ^^^  ^^  *^  ^^^  ^  ^^™  ^7  ^^^  phiintifli,  in  consequence  of  which 

^^/>^x^  ^'  ^'  the  iroods  had  been  re-sold  at  a  loss.    In  the  affidavit  on  which  this 
c.  91),  on  the  ^ 

gronnd  that  it  motion  was  grounded,  it  was  stated  that  it  would  be  important  to 

was    desirable 

to  have  jnion  have  jurors  of  the  greatest  intelligence  and  experience  in  the 

of   ezperienoe 

in  a  partioiiiar  wholesale  tea  trade,  as  many  questions  would  necessarily  arise  on 

trade,  and  also 

that  the  pbun-  the  trial  as  to  the  usages  of  that  particular  branch  of  trade ;  that 

Englishm^  the  plaintiffs  were  Englishmen,  and  not  personally  known  to  any  of 

toMuiy  of^^  ^  jurors  ordinarily  returned  on  the  special  jury  panels  for  the 

retunedontibe  ^^^^'^V  ^^  ^^^  ^^^7  ®^  Dublin — while  the  defendant  was  a  citizen  of 

mm^  /^  Dublin,  and  connected  in  the  way  of  business,  or  otherwise,  with  t 

^'P^^J*^,,**  great  number  of  such   jurors;   and  that  a  trial  could   be  more 
cityofDnblm, 

^e  defendant  satisfiictorily  had  by  a  special  jury  struck  under  the  3  d^  4  IF.  4, 

being  a  citizen 

ofDoblin:  the  c.  91 «  than  by  one  struck  under  the  new  system. 

Court  refused 

the  application        At  the  time  of  this  motion,  the  special  jury  panel  under  the 

with  costs. 

Common  Law  Procedure  Act,  to  be  used  at  the  ensuing  After- 
sittings,  had  not  been  struck.  Counsel  cit^d  an  unreported  case  of 
Weir  V.  WeiVf  and  Barron  v.  7%c  West  of  England  Insurance 
Company  (a). — [Monahan,  C.  J.  That  was  a  very  special  case, 
(a)  3  Ir.  Com.  Law  Bep.  112. 
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The  venue  was  laid  in  the  county  of  a  city,  in  which,  as  appeared  T.  T.  1854. 

CommonPleaa, 

by  the  affidavits  in  the  case,  the  plaintiff's  family  were  possessed  ' . 

,    .      .^,  HARBISON 

of  considerable   personal  influence,   and  several  of  the   plaintitf  s  ^^ 

relatives  and  friends  were  on  the  panel.    The  present  case  is  very       lynch. 
dissimilar.] 


Z>.  C  fferon^  contra,  was  not  called  on. 

Per  Curiam.* 

All  applications  of  this  kind,  to  strike  special  juries  according  to 
the  old  practice,  must  be  decided  upon  their  own  respective  merits, 
aocording  to  the  circumstances  of  each  case.  If  we  were  to  grant  the 
present  motion,  then  every  plaintiff  in  a  particular  trade,  or  every 
Englishman  suing  here,  might  make  a  similar  application.  The 
.  plaiatiff  here  does  not  even  swear  that  he  believes  that  he  is  not 
likely  to  have  a  fair  trial  before  a  special  jury  struck  under  the 
Common  Law  Procedure  Act ;  and  there  is  no  reason  for  supposing 
that  he  wiU  not  have  as  impartial  a  trial  before  such  a  special  jury 
as  before  one  struck  under  the  former  practice.  Therefore  this 
motion  must  be  refused,  and  with  costs;  for  we  are  not  in  the 
habit  of  making  the  costs  of  a  collateral  motion,  like  this,  costs  in 
the  cause. 

Motion  refused,  with  costs. 


*    MONAHAN,  C.  J.,  TORRBMS,  J.,  JaCKSON,  J. 


] 
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E.  T.  1853. 
CommonPUaa. 


ilpri/18,23.  CARR  V.  HARPUR. 

May  6. 

The    personal  Tms  case  came  before  the  Court  on  the  argument  of  a  special 
representatiye  °  ^ 

of  an  incom-  verdict  found  on   the  trial  of  the  case  before  the  Lord  Chief 

bent,  who,  for 

the  parpose  of  Justice  Monahan,  at  the  Sittings  after  Michaelmas  Term  1852. 

building    a 

glebe-houae.      The  action,  which  was  m  debt,  was  brought  by  the  plaintiff  as  the 

has   borrowed 

from     the        personal  representative  of  the  Rev.  Thomas  Carr,  vicar  of  Aghavoe, 

Fruits  ^a  sum  ^°  ^^^  Queen's  County,  against  the  defendant,  as  the  next  immediate 

yeara*  hic^e  successor,  for  the  recovery  of  the  sum  of  £1 150,  late  currency,  being 

of  his  benefice,  ^j^^  amount  of  an  instalment  of  a  building  charge, 
cannot  recover  °  ° 

from  the  sue       Xhe  special  verdict  found  that  the  Rev.  Thomas  Carr,  being  vicar 
oeeding    in,  »         o 

cnmbent  as  a  of  the  parish  of  Aghavoe,  in  the  diocese  of  Ossory,  did,  on  the  l6th 
charge  on  the 

benefice  under  of  June  1816,  present  a  memorial  in  writing  to  the  then  Bishop  of 
the  Ecclesias- 
tical Building  Ossory,  for  the  building  of  a  new  glebe-house  and  offices  on  a  new 

c  6;  12  G.  1,'  site  on  the  glebe-land  of  Aghavoe,  setting  forth  the  length,  breadth, 

12  G.  3,  c.  17)  ^6^g^^  Ai^d  thickness  of  the  walls  of  the  intended  house  and  offices ; 

a^^^e^  and  that  the«memorial  was  received  and  approved  of  by  the  Bishop, 

*^m^^hi^  *°^  *  ^^Py  thereof  returned  to  the  said  Rev.  Thomas  Carr.  That  the 

the     intestate  ^\^  B/^y,  Thomas  Carr  applied  to  the  Trustees  and  Commissioners 
expended 

pursuant    to     of  the  First  Fruits  in  Ireland  for  assistance  in  building  the  said 
the  said  Acts. 
Neither  can  glebe-house  and  offices,  and  that  the  Trustees  and  Commissioners, 

sun'^uJ  to  ^°  compliance  with  this  application,' advanced  by  way  of  loan  to 

uSw^^^  him,  as  vicar  of  the  said  parish,  out  of  the  funds  entrusted  to  them, 

yj«"'^j^™®  a  sum  of  £1360,  late  Irish  currency,  to  be  applied  for  the  purpose  of 

and    the    ba-  building  the  said  glebe-house  for  the  said  Rev.  Thomas  Carr  and  his 
lance    of    the 

loan  due  at  the  successors,  vicars  of  Aghavoe  ;  the  said  sum  of  £1350  to  be  repaid 
time  of  the  in- 
duction of  the  by  the  Rev.  Thomas  Carr  and  his  successors  by  annual  instalments ; 
succeeding  in- 
cumbent, and  that  the  repayment  was  secured  by  the  bond  of  the  said  Rev. 

Thomas  Carr,  executed  by  him,  in  the  penal  sum  of  £2700,  late  cur- 
rency, to  his  then  Majesty  the  King,  and  his  *heirs  and  successors, 
conditioned  for  the  due  repayment  to  the  Trustees  and  Commis- 
sioners of  the  First  Fruits  of  all  the  instalments  of  the  said  sum  of 
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£1360  which  should  become  due  during  his  incumbency,  with  legal  £.  T.  1853. 

CommonPleas. 
interest  on  the  same  from  the  time  when  such  instalments  ought  to    v..-^n. — ^ 

CARB 

be  paid;  and  that  the  said  bond  was  duly  executed  by  the  said  ^^ 

Thomas  Carr  previous  to  any  part  of  the  said  sum  of  £1350  being     harfur. 
advanced  to  him  as  aforesaid. 

That  the  said  Rev.  Thomas  Carr,  after  the  memorial  was  ap- 
proved and  the  bond  executed,  erected  on  a  new  site  a  new  glebe- 
house  and  offices  on  the  glebe-lands  of  Aghavoe,  according  to  the 
particulars  contained  in  the  memorial ;  and  that  the  said  Bishop,  on 
the  3rd  of  July  1819>  issued  a  commission  to  certain  commissioners 
to  view  and  examine  the  said  glebe-house  and  offices,  and  return  a 
true  and  faithful  account  of  the  said  building,  and  the  sums  of 
money  expended  by  the  said  Rev.  Thomas  Carr  in  erecting  same ; 
and  that  the  said  commission  was  duly  executed  by  said  commis- 
sioners, and  such  return  made  by  them ;  and  that  the  Bishop,  on 
the  22nd  day  of  March  1820,  made  his  certificate,  under  hia  hand 
and  episcopal  seal,  to  the  following: — 

'*  Robert,  by  Divine  permission.  Lord  Bishop  of  Ossory,  to  the 
*'  Trustees  and  Commissioners  of  First  Fruits  in  Ireland,  greeting : 
"  Whereas  by  certain  Act  of  Parliament  made  in  this  kingdom 
^*in  the  12th  year  of  the  reign  of  his  Majesty  King  George  the 
*'  First,  intituled  '  An  Act  to  encourage  the  building  of  houses,  and 
*^  making  improvements  on  church  lands,'  to  prevent  dilapidations, 
*'  it  is  among  other  things  enacted,  that  it  shall  and  may  be  lawful 
"for  any  archbishop  or  bishop  to  grant  a  commission  to  two  or 
"  more  commissioners  to  view  and  examine  the  houses  and  im- 
*'  provements  made  on  church  lands  by  virtue  of  this  Act,  and  to 
<*  administer  an  oath  to  the  commissioners  so  appointed,  to  return 
*'a  true  and  faithful  account  of  the  said  buildings  and  improve- 
*'  ments,  according  to  their  best  skill  and  knowledge ;  and  the  said 
«*  commissioners  shall  likewise  have  power  to  examine  witnesses 
"upon  oath,  upon  any  article  of  account  alleged  to  have  been 
"expended  upon  building  the  said  houses  and  making  the  said 
"  improvements,  as  by  said  in  part  recited  Act  may  appear.  And 
*^  whereas  by  one  other  Act  of  Parliament,  made  in  this  kingdom  in 
"  the  11th  and  12th  years  of  the  reign  of  his  late  Majesty  George 
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V, 

HARPUR. 


K  T.  1853.  **  the  Third,  entitled  *  An  Act  for  rendering  more  effectual  the  seve- 

V '  '  "  ral  laws  for  better  enabling  the  clergy  having  the  cure  of  souls  to 

"reside  upon  their  benefices,  and  to  build  upon  their  respectiTe 
"  glebe-lands,  and  to  prevent  dilapidations,  and  for  the  encourage- 
"  ment  of  Protestant  schools  in  the  kingdom  of  Ireland,'  it  is  among 
''other  things  enacted,  that  in  all  cases  where  any  archbishop, 
''bishop,  or  other  ecclesiastical  pastor,  shall  from  and  afler  the 
"  passing  of  this  Act  obtain  a  certificate  for  erecting  new  buildings, 
"  or  for  making  other  necessary  improvements  on  a  new  site  within 
"  their  demesne,  glebe,  or  mensal  lands,  in  such  manner  as  by  the 
"said  in  part  recited  Act  is  directed,  such  archbishop,  bishop, 
"or  other  ecclesiastical  pastor,  his  successors  or  administrator 
"  respectively,  shall,  from  his  •  next  and  immediate  successor, 
"  instead  of  three-fourths  of  such  sum,  have  and  receive  the  full 
"  sum  comprised  and  specified  in  such  certificate.  And  whereas  the 
"  said  Rev.  Thomas  Carr,  clerk,  vicar  of  the  vicarage  of  Aghavoe, 
"  in  the  Queen's  County,  in  our  said  diocese,  hath  expended  several 
"  sums  of  money  in  erecting  the  glebe-house  and  offices  on  the  glebe- 
"  lands  belonging  to  the  said  parish  of  Aghavoe,  on  a  new  site, 
"  pursuant  to  the  tenor  and  effect  of  the  said  in  part  recited  Act, 
"  and  of  the  memorial,  plan  and  estimate  by  him  presented  to  and 
"  approved  of  by  us  for  that  purpose,  and  hath  requested  us  to 
"  certify  the  same,  in  order  that  he  may  be  entitled  to  the  benefit 
"  of  said  last-mendoned  Act  of  Parliament  $  and  we,  being  willing 
"  to  grant  his  petition,  as  of  our  office  we  are  bounds  did,  on  die 
"  3rd  day  of  July,  in  the  year  of  our  Lord  1819«  direct  a  commis- 
"  sion  to  the  Rev.  Marcus  Monk,  clerk,  vicar  of  Rathdowny,  the  Rev. 
"  George  Hamilton,  clerk,  rector  and  vicar  of  Killenogh,  and  the 
"  Rev.  Joseph  Vise,  of  Donoghmore,  in  the  Queen's  County,  clerk,  or 
"  any  two  of  them,  empowering  them,  amongst  other  things^  to  make 
"  inquiry  into  the  several  sums  of  money  expended  by  the  said  Rev. 
"  Thomas  Carr  in  and  about  the  premises ;  and  the  said  Marcus 
"  Monk  and  Joseph  Vise,  two  of  the  conunissioners  aforesaid,  being 
"duly  sworn  on  the  Holy  Evangelists  to  the  due  nnd  faithful 
"  execution  of  the  said  commission,  by  John  Roe  and  William 
"  O'Meagher,  Esqrs.,  two  of  his  Majesty's  Justices  of  the  Peace  for 
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**  the  Qaeen*8  County,  did  take  upon  them  the  execution  of  the  said  £.  T.  1 853. 
"commiMion,  and  hj  return  made  to  us  under  their  hands  and      ■■  ■y-^ 

OARR 

'^  seals,  bearing  date  the  14th  of  February  1820,  and  now  lodged  ^^ 

'*  in  the  registry  of  our  said  diocese,  certified  that  they  viewed  and      babpub. 
,  *'  examined  the  said  glebe-house  and  offices,  and  do  find  that  the 
*<8aid  house  and  offices  are  strong,  lasting  and  durable,  and  are 
*'  well  and  substantially  built  with  stone,  brick,  lime  and  sand ;  and 
"  that  all  the  timber  of  said  house  and  offices,  including  roofs  and 
**  floors,  is  good  and  sufficient  foreign  timber,  and  that  the  ex- 
**  tent  of  the  said  house  is  fifty-four  feet  six  inches  from  out  to 
*'oQt   in   length,  fifty-four  feet  six  inches  from  out  to  out  in 
*'  breadth,  and  the  height  is  thirty-four  feet  six  inches  from  the 
*'  base  to  the  eave-course,  and  the  roof  thereof  covered  with  English 
*'  slate ;  and  the  said  house  is  finished  and  completed  agreeably  to 
*«  the  memorial,  plan  and  estimate  given  in  by  the  said  Rev.  Thomas 
"  CaiT,  and  approved  of  by  us,  and  that  the  same  is  fit  and  conve- 
*^  aient  for  the  residence  and  habitation  of  the  said  Rev.  Thomas  Carr 
^  and  his  successive  vicars  of  the  said  parish ;  and  that  the  extent 
'*  of  the  said  offices  is  fifty-seven  feet  six  inches  from  out  to  out  in 
^'  length,  and  nine  feet  four  inches  from  out  to  out  in  breadth,  and 
**  the  height  ten  feet;  and  that  said  offices  consist  of  stables,  court- 
« house,  bam,  cow-house,  &c.,  &o.,  and  are  finished  and  completed 
*'  agreeably  to  the  memorial,  plan  and  estiifiate  given  in  by  the  said 
"  Thomas  Carr,  and  approved  of  by  us,  and  that  same  are  fit  and 
**  convenient  for  the  use  of  the  said  Thomas  Carr  and  his  successors, 
'* vicars  of  the. said  parish  of  Aghavoe;  and  that  they  examined 
'*  competent  persons,   upon  oath,  respecting  the  vouchers  of  the 
"  several  sums  expended  in  building  the  said  house  and  offices,  and 
**  found  there  had  been  a  sum  of  £1 150  actually  expended  upon  the 
"  same  by  the  said  Thomas  Carr  out  of  his  own  proper  money,  exdu- 
*'  sive  of  a  loan  from  the  Board  of  First  Fruits,  of  the  sum  of  £1350. 
*<And    the    said  Commissioners   also    ceirtified    that    the    said 
**  Thomas  Carr  had  weU  and  faithfully  expended  and  laid  out 
^  in  building  glebe-house  and  offices,  and  in  making  said  improve- 
**  ments,  in  the  whole  the  sum  of  £2500 ;  that  is  to  say,  that  he 
"  has  expended  a  sum  of  £2000  in  building  and  completing  the  said 
VOL.  3.  34  L 


262  COMMON  LAW  BEPOttTS. 

E.  T.  1853.  "glebe-house,  and  a  snm  of  £500  in  building  and  completing  said 
<<  offices ;  and  that  the  baildings  and  improvements  axe  well  worth 
^'the  money  so  laid  out  and  expended  upon  them,  and  are  all 
^'finished  and  completed  agreeablj  to  the  memorial,  plan  and 
^'estimate  as  aforesaid.  And  they  have  also  certified  that  on 
«<  examination  of  John  Brown  and  Thomas  Serson,  proctors  or 
**  managers  of  the  said  Thomas  Carr,  and  of  John  Sampson,  a 
"  competent  person,  upon  oath,  that  the  said  parish  of  Aghavoe  is 
^*  of  the  full  clear  annual  value  of  £600  sterling. 

**  Now,  therefore,  by  virtue  of  the  power  given  unto  us  by  tte 
*'  said  Acts  of  Parliament,  we  do  certify,  settle  and  ascertain  that 
**  the  said  Thomas  Carr  has  really  and  truly  expended  and  laid  out 
"  in  building  and  completing  a  glebe-house,  with  suitable  out-offices, 
**  on  a  new  site  on  the  glebe-lands  belonging  to  the  said  parish  of 
^  Aghavoe,  in  our  said  diocese,  pursuant  to  the  memorial,  plan  and 
^  estimate  aforesaid,  given  unto  and  approved  of  by  us,  the  sum  of 
*^  £2500,  residue  thereof,  in  building  and  completing  the  said  offices; 
'''and  we  do  hereby  certify  that  the  said  Bev.  Thomas  Carr  has 
"made  and  completed  the  said  buildings  and  improvements,  pur- 
**  suant  to  the  said  memorial,  plan  and  estimate,  and  that  the  same 
*'are  strong,  lasting  and  durable,  and  are  fit  and  convenient  for  the 
^*  residence  and  habitation  of  said  Rev.  Thomas  Carr,  vicar  of  said 
^* parish  of  Aghavoe,  and  his  successors  vicars  thereof;  and  we 
^^  further  certify  that  the  said  Thomas  Carr  has  really  and  truly 
**•  expended  and  laid  out  on  and  in  the  erecting  of  said  buildings 
**  and  improvements  as  aforesaid,  of  his  own  proper  moneys,  the 
*'  sum  of  £1 150,  parcel  of  the  said  sum  of  £2500,  and  that  the  sum 
''of  £1350,  residue  of  the  said  last-mentioned  sum,  was  not  the 
^'  proper  money  of  the  ssdd  Thomas  Carr,  but  was  advanced  to  him 
^*  as  a  loan  by  the  Trustees  and  Commissioners  of  the  First  Fruits 
"  in  Ireland,  and  to  be  repaid  pursuant  to  the  statutes  in  that  case 
"  made  and  provided ;  and  we  further  certify  that  the  said  vicarage 
"  of  Aghavoe  is  of  the  clear  yearly  value  and  income  of  £600 
"sterling,  eommunibus  anms.  lu  testimony  whereof  we  have 
*' caused  our  episcopal  seal  to  be  hei*eunto  affixed  this  22nd  day 
«of  March  182a'' 


COMMON  LAW  REPORT& 


268 


The  special  verdict  then  set  out  that  this  certificate  had  been  £•  T.  1853i 
dttlj  registered,  and  that  the  Rev.  Thomas  Carr  had  died  intestate 
on  the  Slst  of  December  1850,  and  that  the  plaintifis  were  his 
administratrixes.  It  then  stated  that  the  said  sum  of  £1360^  late 
currency,  so  advanced  bj  said  Trustees  and  Commissioners  of  the 
First  Fruits  to  the  said  Rev.  Thomas  Carr  as  a  loan,  exceeded  two 
years'  income  of  the  said  parish  of  Aghavoe,  at  the  time  of  making 
such  application  to  the  said  Commissioners,  and  at  the  time  of 
entering  into  and  executing  the  said  bond,  by  the  sum  of  £150.  of 
the  said  currency ;  and  that  the  said  Rev.  Thomas  Carr,  in  his  life- 
time, and  the  plaintifis,  as  such  administratrixes,  have  paid  several 
annual  instalments  of  such  loan,  amounting  in  the  whole  to  the 
sum  of  £646.  2s.  3d. ;  and  if  the' said  .loan  of  £1350  was  legal  and 
binding  on  the  successor  of  the  said  Rev.  Thomas  Carr,  the  jurors 
found  that  there  was  now  due  and  owing  to.  the  said  Trustees  and 
Commissioners,  in  respect  of  the  said  loan  of  £1350,  the  sum  of 
£60L  Os.  lOd.,  and  in  case  the  said  excess  of  £150  was  not 
authorised  or  binding  on  the  said  successor,  they  find  that  there 
was  due  and  owing  to  the  said  Trustees  and  Commissioners  the 
sum  of  £462.  lis.  7d.,  and  no  more.  The  special  verdict  then 
found  that  the  defendant,  after  the  death  of  the  Rev.  Thomas  Carr, 
was  duly  admitted,  inducted  and  instituted  into  the  vicarage  of 
Aghavoe,  and  is  now  the  vicar  thereof,  and  the  next  and  immediate 
successor  of  the  Rev.  Thomas  Carr  in  said  vicarage,  and  has  been 
before  the  commencement  of  this  action  vicar  of  said  parish  for  one 
year  and  upwards  from  his  admission,  and  from  the  death  of  the 
Rev.  Thomas  Carr,  and  has  become  entitled  to  a  year's  income  of 
the  said  vicarage. 

The  special  verdict  then  found  that  if,  upon  the  whole  matter* 
it  should  seem  to  the  Court  that  the  plaintifis,  as  such  adminis- 
tratrixes of  the  Rev.  Thomas  Carr,  are  entitled  to  recover  against 
the  defendant  as  such  successor,  by  virtue  of  the  certificate,  twe 
years'  income  of  such  benefice,  and  that  the  defendant  is  indebtedl 
to  the  plaintiffs  in  the  amount  of  the  first  instalment,  and  moiety 
of  three  fourth  parts  of  the  sum  of  £1107.  13s.  10|d.,  being  two 
years'  net  income  as   aforesaid — it  found  that  the  defendant  is 


264 


COMMON  LAW  REPORTS. 


£.  T.  1853.  indebted  to  the  plaintiffs  in  the  said  sum  of  £415.  Ts.  8;^.,  in 
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manner  and  form,  &c. ;  and  if  it  should  appear  that  the  platntifli, 

as  such  administratrixes  of  the  Rev.  Tliomas  Carr,  are  entitled,  by 
virtne  of  said  oertificate,  to  reoover  the  sum  of  £1150,  late  enr- 
rencj,  equivalent  to  the  sum  of  £1061.  10s.  9^.  of  the  present 
currenej,  so  advanced  and  expended  by  the  Rev.  Thomas  Carr  out 
of  his  own  private  moneys,  irrespective  of  and  notwithstanding  the 
money  so  advanced  by  the  said  Trustees  and  Commissioners  of  First 
Fruits,  and  that  the  said  defendant  is  indebted  to  the  said  plaintiflb 
in  the  sum  of  £898.  Is.  6^,  being  a  first  instalment  and  nuHetj  of 
three  fourth  parts  of  the  sum  of  £1061.  10s.  9^.,  late  currency — 
then  it  found  that  the  defendant  is    indebted  to   the   pkintifb 
in  the  said  sum  of  £398.    Is.  6^.,  in   manner  and  form,   &c. 
And  if  the  plaintiffs,  as  such  administratrixes  of  the  said  Rev. 
Thomas  Carr,  are  only  entitled  to  recover  the  baknoe  between 
the  two  years'  income  of  said  vicarage,  certified  as  aforesaid,  and  the 
balance  of  the  said  loan  still  outstanding,  and  due  to  the  saad  Trus- 
tees and  Commissioners  of  First  Fruits,  and  that  the  said  loan  by 
the  said  Trustees  and  Commissioners,  of  the  fiiU  sum  of  £1850, 
was  legal  and  binding  on  the  said  successors,  and  that  said  de- 
fendant is  indebted  to  the  said  plaintiffs  in  the  first  instalment 
and  moiety  of  three  fourth  parts  of  the  sum  of  £506.  13s.  Ojd., 
being  the  balance  betweeu  the  two  years'  income  and  the  balance 
of  the  loan  due  to  the  Commissioners  of  First  Fruits-^it  found 
that  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of 
£189.   14s.   lO^d.       And  if  the  said    plaintiffs    are  entitled  to 
recover  the  balance  between  the  two  years'  inoome  of  the   said 
vicarage  and  the  balance  of  the  loan  still  due  to  the  Commis- 
sioners of  .First  Fruits,  and  that  the  excess  of  £150  over   two 
years'  income  of  the  vicarage  was  not  binding  on  the  successor 
of  the  Rev.  Thomas  Carr,    and  that  the  defendant  is  indebted 
to  the  plaintiffs  in  the  first  instalment  and  moiety  of  three  fborths 
of  the  sum  of  £645.  2s.  3d.,  being  the  amount  of  the  balance  of 
the  two  years'  income  and  the  balance  of  the  loan — ^the  jurors 
found  the  defendant  to  be  indebted  to  the  plaintifis  in   £241. 
18s.   3jd.    And  if  the  Court  should  consider  that  the  plaintifia 
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ire  entaded  to  recover  against  tbe  defendant,  as  such  successor,  £.  T.  1853* 
odSj  for  B«ch  instalments  of  the  said  loan  as  have  been  paid 
•ff  and  liqaidated  bj  the  Rev.  Thomas  Carr  in  his  lifetime,  and 
the  plaintiffs  as  his  personal  representatives,  since  his  decease, 
and  that  the  defendant  is  indebted  to  the  plaintifb  in  the  first 
anstahnent  and  moiety  of  three  fburth  parts  of  the  sum  of  £645. 
26.  3d.,  as  paid  off  by  the  Rev.  T.  Carr  and  the  plaintiffi  as  his 
personal  vej[HreSentatives— the  special  verdict  found  that  the  de- 
fendant is  indebted  to  the  plaintiffs  in  £241.  18s.  3|d.  But  if  it 
flhoiild  seem  to  the  Court,  on  the  whole  matter,  that  the  defend- 
mA  did  not  owe  to  the  plaintiffs  the  sum  of  £1313.  9s.  2^., 
above  mentioned,  then  the  special  verdict  found  accordingly. 

In  thef  coiHTse  of  the  argument  it -was  ttgreed  that  the  original 
memorial  to  the  bishop  should  stand  as  part  of  the  record.  The 
memorial  ran  as  follows : — "  To  the  Right  Reverend  Father  in  Gk>d, 
^Robert,  by  Divine  permission,  Lord  Bishop  of  Ossoryi^ — ^The  me* 
^morial  of  the  Rev.  Thomas  Carr,  clerk,  vicar  of  Aghavoe,  in  the 
**  diocese  of  Ossory,  showeth,  that  there  is  a  glebe  of  about  one 
**  hundred  and  ihirty-six  acnds  in  said  parish,  but  no  glebe-house ; 
''and  memorialist  hath  lately  obtained  a  loan  of  one  thousand 
^  three  hundred  and  fifty  pounds  from  the  Board  of  First  Fruits, 
**  to  enable  him  to  build  a  glebe-house  and  offices  on  said  glebe ; 
''that  memorialist  intends  to  erect  a  glebe-house  on  that  part  of 
"  the  glebe  called  Keilagh,  of  stone  and  brick,  and  lime  and  sand, 
<<aaid  house  to  be  three  stories  high,  including  basement  story, 
^and  to  be  fifty-three  feet  in  front,  by  fifty-two  from  front  to 
^rere,  out  and  out;  and  to  be  thirty-three  feet  high  to  the  wall- 
"  place,  including  basement  story ;  the  outer  walls  of  the  basement 
"  story  to  be  two  feet  four  inches  thick ;  the  outer  walls  of  the 
"  dining-room  story  to  be  two  feet  thick,  and  the  outer  waUs 
^of  the  bed-room  story  to  the  wall-place  to  be  twenty-two  inches 
"thiek,  and  to  be  roofed  and  completed  with  oak  (bog  oak  ex- 
"cepted)  or  balk  timber,  and  covered  with  slates.  That  memo- 
"rialist  intends  to  erect  a  range  of  offices  at  the  west  end  of 
"said  glebe-house;  the  walls  to  be  eighteen  inches  thick,  and 
"to  contain  two  privies,  dung,  potato,  turf  and    poultry-houses,. 
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**and  piggerj,  to  be  six  feet  six   inches  high  to  the   wall-pkce^ 

**  with  a  shed  roof  and  duchess  slating ;  to  be  fortj-flve  feet  long 

'^and  nine  feet  wide  from  out  to  out,  and  the  walla  thereof  to 

"be  eighteen  inches  thick,  besides  indosing  kitchen  and  poultiy 

"yards  and  teullery,  with  stone  walls  ten  feet  high.    That  me* 

"morialist  intends  to  erect  at  the  rere  of  the  stable-yard  a  cow- 

"shed  for  five  cows,  to  be  six  feet  six  inches  high  to  the  wall- 

"place,  and  twenty-three  feet  long  and  twelve  feet  six   inches 

^'wide  froifk  out  to  out,   and  the  walls  thereof  to  be  eighteen 

"  inches  thioki  with  a  passage  to  a  haggard  adjoining.     That  me- 

"morialist  intends  to  erect  a  range  of  offices  to  be  lofted;  the 

"  west  end  of  the  said  yard  to  contain  stable,  coach-house  and 

*'  bam  ;    to  be  fifteen  feet  six  inches  high,  fifty-five  feet   long 

"and  eighteen  feet  wide  from  out  to  out,  the  walls  thereof  to 

"be   eighteen   inches  thick.     That  memorialist  intends  to  erect 

"  the  outside  inclosing  walls  of  stable-yard  and  offices  to  the  north 

"  and  south  ends ;  to  be  eighteen  inches  thick^  ten  feet  high,  and 

"  that  the  extent  of  the  stable-yard  in  the  clear  shall  be  forty- 

"five  feet  by  thirty-nine  feet,  and  paved,  with  piers  and  a  pair 

"of  good  gates  inclosing  said  yard  at  south  end:  that  all  said 

"  buildings  are  to  be  built  of  lime  and  sand  and  stone  and  brick, 

"  and  to  be  roofed  complete  with  oak  (bog  oak  excepted)  or  balk 

"timber,  and  covered  with  slates.    That  memorialist  intends  to 

"  begin  and  finish  said  buildifigs  forthwith.    That  the  yearly  value 

**  of  the  said  parish  amounts  on  a  computation  to  the  sum  of  nine 

"hundred  pounds  sterling,  or  thereabouts,   and  memorialist  pur- 

"  poses  to  expend  on  said  buildings  two  full  years'  income  of  said 

"  parish,  and,  in  order  to  enable  him  to  charge  his  successor  with 

"the  payment  of  the  same,  under  the  provisions  of  the  several 

"statutes  made  for  the  encouragement  of  ecclesiastical  buildings, 

"  prays  your  Lordship's  allowance  and  approbation  of  this  his  me- 

"  morial."  "  Thomas  Ca&r.  " 

„,.  ^    f  John  Atkinson. 

"  Witnesses  present    < 

^  Arthur  Samuels." 
The   memorial   contained  the    following   indorsement ; — **  We 
"approve  of  and  consent  to  the  foregoing  memorial,   this  29th 
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^'day  of  Jane,  in  the  year  of  our  Lord  one  thousand  eight  hun-  £.  T.  1863^ 

CommonPlea§. 
^*  dred  and  sixteen."  "  Robebt  Ossory.         ^ v ' 

CAR& 

The  following  points  were  noted  for  argument  on  the  part  of  ^^ 

the  plaintiffs : — That  the  late  Rev.  Thomas  Carr,  on  having  ex-  harpue. 
pended  £2307.  13s.  10^.,  present  currency,  in  building  a  new 
glebe-house  in  the  parish  of  Aghavoe,  of  which  £1061.  lOs.  9^« 
was  advanced  by  himself  out  of  his  own  moneys,  and  the  remainder 
£1246.  9s.  Id.  was  a  loan  from  the  Board  of  First  Fruits;  and 
the  said  Rev.  Thomas  Carr,  having  duly  obtained  a  certificate  for 
said  sum  of  £1061.  10s.  9^.,  the  plaintiffs,  as  his  administratrixes, 
are  entitled  to  recover  from  the  defendant,  as  the  next  successor  of 
said  Thomas  Carr,  the  said  sum  of  £1061.  10s.  9^.»  certified  as 
expended  by  him,  notwithstanding  the  loan  from  the  Board  of  First 
Fruits.  That  the  plaintiffs,  if  not  entitled  to  recover  said  sum  of 
£1061.  10s.  9id.,  are  entitled  to  recover  the  sum  of  £645.  2s.  3d., 
part  of  said  sum  of  £1061.  10s.  9^*,  certified  as  aforesaid,  being 
the  difference  between  the  aforesaid  loan  still  due  to  the  Board  of 
First  Fruits,  and  the  two  years'  income  of  the  benefice.  That 
in  case  the  plaintiffs  are  not  entitled  to  recover  the  moneys  ad- 
vanced by  said  Thomas  Carr,  yet  they  are  entitled  to  recover 
from  the  defendant  the  several  instalments  of  the  loan  advanced 
by  the  Board  of  First  Fruits,  which  was  paid  by  said  Thomas 
Carr  during  his  incumbency. 

IF.  Z).  Ferguson  (with  whom  were  Napier  and  Hichey\  for  the 
plaintiffs. 

The  plaintiffs  are  either  entitled  to  the  full  sum  of  £1150,  or  at 
least  to  the  difference  between  the  two  years'  income  and  the  bal- 
ance of  the  loan  still  due  to  the  Board  of  First  Fruits.  With 
regard  to  the  first  view  of  the  plaintiff *s  rights,  it  will  be  admitted 
that  if  there  had  been  no  loan  from  the  Board  of  First  Fruits,  the 
plaintiff  would  have  been  entitled  to  recover  the  full  sum  certified 
to  have  been  advanced  by  the  plaintiff  out  of  his  own  funds,  and 
that  under  the  43  G,  3,  c.  106,  re-payment  of  the  loan  from  the 
Board  would  have  fallen  upon  the  incumbent,  if  he  had  lived  for  a 
period  of  seventeen  years  after  having  obtained  the  loan.   Under  the 
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fi.  T.  1858.  earliest  of  the  Acts*  which  form  the  building  code,  the  incmibeDt 

^>, *  who  built  was  entitled  to  recover  two-thirds  of  the  sum  expended 

from  his  immediate  successor,  who,  in  his  turn,  was  entitled  to  one- 
half  of  that  sum,  or  one-third  of  the  sum  originally  expended,  from 
his  successor;  the  expense  was,  therefore,  under  this  Act  equally 
divided  between  three  successive  incumbents;  but  there  was  no- 
limit  to  the  sum  to  be  expended.     The  statute  12  (?.  1,  c.  10,  after 
reciting  the  inconveniences  which  had  arisen  from  the  previous 
Act,  in  livings  being  over-burthened  with  larger  sums  than  they 
were  able  to  bear,  enacts,  that  the  certificates  to  be  given  by  virtue 
of  the  statute  of  William  should  contain  an  account  of  the  dear 
yearly  value  of  the  benefice ;  and  directs  that  the  first  incumbent 
should  recover  three  fourths  instead  of  two  thirds  of  the  sum  cer- 
tified to  be  expended ;  and  by  the  3rd  section,  no  successor  can  be 
made  liable  to  pay  more  than  one  and  a-half  year's  income.  By  that 
Act,  therefore,  the  expense  of  building  was  equally  divided  betweeu 
four  successive  incumbents.    By  the  11  &  12  6.  3,  c.  17,  s.  3,  the 
incumbent  building  is  entitled  to  recover  the  whole  sum  certified; 
and  by  section  4,  that  sum  is  distributable  amongst  four  successive 
incumbents,  as  under  the  previous  Act.   By  the  43  G»  3,  c.  106,  the 
Board  of  First  Fruits  were  enabled  to  advance  by  way  oi  loan  any 
sum  of  money  not  exceeding  two  years'  income,  for  the  purpose  of 
building  glebe-houses,  &c.,  which  loans  were  to  be  repaid  by  annual 
instalments.  The  5th  section  makes  the  sums  advanced  a  charge  on 
the  benefice ;  and  the  7th  section  enacts,  that  the  sums  so  advanced 
shall  be  distinguished  and  mentioned  apart  in  the  usual  certificate 
to  be  given  by  any  archbishop  or  bishop,  by  virtue  of  the  Acts  in 
force  to  enable  an  incumbent  to  recover  against  his  succesaor  any 
and  every  sum  or  sums  by  any  incumbent,  laid  out  or  expended  out 
of  his  own  proper  income,  on  the  building  of  such  glebe-houaea  and 
oflices,  which  would  otherwise  be  allowed  by  the  said  certificate ; 
and  a  separate  and  distinct  portion  of  the  said  certificate  shall  be 
allotted  by  such  archbishop  or  bishop  for  ascertaining  the  expendi- 
ture of  the  sum  so  lent  and  advanced  by  the  said  trustees.    The 
meaning  of  this  provision  obviously  is,  that  where  the  expenditure  is 

•  10  W.  8,  c  6. 
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made  up  of  a  mixed  fund,  consisting  partly  of  a  loan  from  the  Board  £.  T.  1853. 
of  First  Fruits,  and  partly  of  a  sum  advanced  by  the  incumbent  out     >«. — ^ — ^  ' 
of  his  own  resources,  the  sum  advanced  by  the  Board  is  to  be  stated        carr 
separately,  so  that  the  incumbent  may  not  obtain  as  against  his     harpur. 
successor  the  benefit  of  an  advance  which  is  not  out  of  his  own 
money.      The    bishop   is   bound  to  certify  for  the  entire  sum;  a 
provision  which  would  be  useless  if  the  incumbent  could  never 
recover  the  sum  advanced  by  himself,  in  cases  where  the  loan 
from   the  Board  amounted  to  two  years'  income.     The  charge  is 
not  created  by  the  certificate  of  the  bishop ;  the  money  becomes 
a  charge  the  moment  it  is  advanced,  and  the  bond  makes  the  in* 
cambent  personally  liable  to  the  re-payment  of  it. 


Hayes  and  Radeliffhj  for  the  defendant 

The  question  must  now  be  considered  as  if  it  had  arisen  at 
the  end  of  six  months  from  the  date  of  the  loan  by  the  Board. 
The  policy  of  the  earlier  part  of  the  code  was,  that  no  more 
than  two  years'  income  should  be  recoverable.  The  preamble  of 
the  43  G.  3,  c.  106,  shows  that,  at  the  time  it  was  passed,  the 
clergy  were  supposed  to  be  in  want  of  money.  An  incumbent, 
when  about  to  build,  might  be  supplied  with  means  of  his  own, 
in  which  case  he  was  provided  for  by  the  previous  statutes,  or  he 
might  be  obliged  to  borrow  the  entire  sum  required  from  the  Board, 
or  he  might  be  partially  provided  with  means  of  his  own,  and 
at  the  same  time  be  obliged  to  seek  assistance  from  the  Board 
of  First  Fruits.  The  latter  case  is  provided  for  by  the  7th  sec- 
tion; and  it  was  with  a  view  to  a  case  of  this  nature  that  the 
bishop,  in  giving  the  certificate,  is  directed  to  discriminate  between 
the  two  sources  from  which  the  requisite  funds  have  been  sup- 
plied. If  glebe-houses  were  built  altogether  by  a  loan,  no  certifi- 
cate would  be  required ;  and  by  section  8,  the  safeguards  against 
improvident  expenditures,  which  were  previously  entrusted  to  the 
bishop,  are  vested  in  the  Board  of  First  Fruits.  The  only  two 
cases  reported,  Stubher  v.  Tre7ich{a)  and  Graves  v.  Murray  {h)^ 
show  the  general  impression,  that  only  two  years'  income  could 


(a)  1  H.  &  B.  140. 
VOL.  3. 


(6)  H.  &J.  IS6. 
36  L 
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£.  T.  1863.  in  any  event   be  made  chargeable  as  agaiDst  the  successor.    The 

^ ^ — ^ '  case  of  Stubber  y.  Trench  is  identical  with  the  present;  and  al- 

^  though  there  was  no  decision  there  upon  the  question  involved  in 

HARPUR.  the  present  casCi  yet  it  appears  that  the  bishop  acted  in  that 
case  in  accordance  with  the  view  of  the  law  contended  for  on 
behalf  of  the  defendant.  It  could  never  have  been  intended 
that  an  incumbent^  who  had  in  his  hands  two  years'  income, 
should  be  at  liberty  to  borrow  from  the  Board  a  further  sum, 
equal  to  two  years'  income.  The  effect  of  such  a  construction 
would  be,  while  increasing  the  charge  as  against  the  successor,  to 
.  diminish  the  incoine  which  was  to  pay  that  charge,  and  to  incumber 
the  successor  with  a  glebe-house  of  a  description  nnsuited  to  his 
means.  The  U  &  12  G.  Z,  c.  17,  and  31  G.  3,  c  19,  s.  2,  were 
also  referred  to. 

Napier^  in  reply. 

The  argument  on  the  other  side  must  be  pushed  to  this : — ^that  if 
the  incumbent  who  has  borrowed  from  the  Board  of  First  Fruits 
has  repaid  all  the  instalments  due  to  them  before  his  death,  he 
yet  cannot  recover  from  his  successor  any  portion  of  his  own 
money  which  he  may  have  expended  in  addition.  Such  a  con- 
struction ^ould  be  highly  inequitable. — [Monahan,  C.  J.  The 
incumbent  who  borrows  from  the  Board  does  not  pay  interest 
on  the  loan,  while  the  incumbent  who  expends  his  own  money 
forfeits  the  interest  in  the  meantime.] — The  statute  10  FT.  3,  c  6, 
gave  a  right  to  recover  a  certain  portion  of  the  whole  sum  ex- 
pended, without  any  reference  to  the  value  of  the  benefice.  In 
the  present  case  the  memorial  states  the  loan  firom  the  Board  of 
First  Fruits,  the  supposed  annual  value  of  the  benefice,  and  the 
dimensions  of  the  intended  building;  and  that  the  incumbent 
proposes  to  expend  for  that  purpose  two  full  years'  income  of  the 
benefice;  ^and  in  order  to  enable  him  to  charge  his  sttocessor 
*'with  payment  of  the  same,  under  the  provisions  of  the  several 
"  statutes  made  for  the  encouragement  of  ecclesiastical  buildings, 
*' prays,"  4bc.  This  shows  that  it  was  intended  to  charge  the 
successor  with  the  payment   of  the   two  years'  income  advanced 


COMMON  LAW  REPORTS.  271 

bj  the  incnmbenty  independent   of  the   loan  from  the  Board. —  E.  T.  1853. 
___  ^    »      »  ,  ,     ,       ,         .«  .  ComnumPUas. 

[MoNAHAN,  C.  J.    I  have  no  doubt  that,  if  we  saw  the  estimate 

sent  to  the  Board  of  First  Fruits,  we  should  see  that  it  was  pro- 
posed to  build  a  house  for  £1800,  that  is,  for  the  supposed  two 
years'  income  of  the  benefice.  The  bishop's  certificate  was  given 
long  afterwards,  when  the  work  was  done.  According  to  jour 
construction,  the  estimate  should  have  been  for  £1350,  the  amount 
of  the  loan  from  the  Board,  and  £1800,  the  amount  of  two 
years'  income  of  the  benefice.]-^He  meant  that  for  whatever  sum 
was  advanced  beyond  the  loan,  he  would  have  a  valid  claim  on 
his  snecesaor,  to  the  amount  of  two  yeara'  income.  Suppose  the 
incumbent  to  pay  several  instalments  of  the  loan  to  the  Board 
of  First  Fruits ;  in  that  case,  according  to  the  construction  con- 
tended for  by  the  defendant,  the  succeeding  incumbent  would  never 
have  to  pay  two  years'  income ;  whereas  it  was  plainly  the  inten- 
tion of  the  Legislature  that  where  more  than  two  years'  income 
was  expended,  two  years '  income  should  be  recoverable  as  against 
the  saccessor. — [Torbsrs,  J.  The  general  policy  of  these  Acts 
was  to  protect  the  successor,  without  injuring  the  present  incum- 
bent ;  and  it  appears  to  me  that  if  the  incumbent  lived  for  seven- 
teen years,  and  so  paid  off  all  the  instalments  to  the  Board,  the 
enjoyment  for  seventeen  years  would  be  a  recompense  to  him  for 
bis  money. — Monahar,  C.  J.  Besides,  if  he  had  expended  his 
own  money,  he  would  have  been  diminishing  his  income  by  the 
interest  of  the  moneys.] — But  if  not  entitled  to  recover  the  full 
sum  advanced,  the  plaintiffs  are  entitled  to  recover  two  years' 
income,  less  by  the  amount  of  the  instalments  which  the  successor 
was  bound  to  pay  to  the  Board  of  First  Fruits.  On  that  con- 
struction, the  successor  would  not  have  in  any  event  to  pay 
more  than  two  years'  income  of  the  benefice. 

Cur.  ad.  vult. 


Morahan,  C.  J. 

This  case  comes  before  the  Court  on  a  special  verdict,  and  the        Mmf6. 
facts,  as  stated  upon  the  special  verdict,  are  as  follow : — It  was 
an  action  brought  by  the  administratrixes  of  the  late  Rev.  Thomas 
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£.  T.  1853.  Carr,  incombent  of  the  parish  of  Aghavoe,  against  his  successor 
CommomPleoB, 
^-  -y — >     the  Rev.  Singleton  Harpur,  to  recover  an  instalment  of  a  building 

CARK 

^  charge.    It  appears  that  in  the  jear  1816,  the  Rev.  Thomas  Carr, 

HARFUB.  being  at  the  time  the  incumbent  of  Aghayoe,  presented  a  memori^ 
to  the  bishop,  in  which  he  stated  that  there  was  attached  to  the 
living  a  glebe  of  130  acres,  that  he  intended  building  upon  it  & 
residence  suitable  to  the  living,  and  that  for  that  purpose  he 
*  had  obtained  a  loan  of  £1350  from  the  Board  of  First  FniiL«. 
He  also  stated  in  the  memorial  that  the  supposed  annual  valoe 
of  the  living  was  £900  sterling ;  that  he  intended  to  expend  two 
years'  income  in  building ;  and  that  in  order  to  be  able  to  charge 
his  successor  under  the  statute,  he  sought  the  bishop's  approbation 
and  certificate.   There  was  some  discussion  on  the  argument  before  i 

the  Court  as  to  the  meaning  of  this  memorial.     However,  we  are  | 

of  opinion  that  the  substance  of  it  is,  that  the  incumbent  intended 
to  expend  £1800,  of  which  sum  he  had  borrowed  £1350  from  the  , 

Board  of  First  Fruits,  and  intended  to  expend  £450  of  his  own 
money.  It  then  appears  that  after  the  building  was  completed,  he 
presented  a  memorial  to  the  bishop,  and  obtained  a  commission  for 
the  purpose  of  ascertaining  what  sum  he  had  expended ;  and  the 
commissioners  reported,  and  the  bishop  certified,  that  Mr.  Carr 
had  built  a  house  pursuant  to  the  said  memorial,  and  that  he  had 
expended  £2500,  being  £600  or  £700  more  than  the  sum  of 
£IS00,  which  we  think  is  the  sum  stated  by  the  memorial  as 
intended  to  be  expended ;  but  we  think  it  is  apparent,  even  firom 
this  certificate,  that  the  construction  of  the  memorial  we  have 
adopted  is  the  correct  one,  and  that  it  was  not  intended  to  express 
thereby  that  £1800  was  to  be  expended  in  addition  to  the  sum 
borrowed  from  the  Board  of  First  Fruits.  It  appears  from  the 
certificate  that  the  two  years'  income  of  the  living  was  less  than 
it  had  been  represented;  because,  although  it  was  stated  in  the 
original  memorial  that  £900  was  the  annual  income,  and  therefore 
£1800  the  amount  of  two  years'  income,  it  now  turns  out  that 
the  annual  income  was  £600 ;  so  that,  instead  of  having  borrowed 
from  the  Board  of  First  Fruits  £500  less  than  two  years'  income, 
the  loan  in  fact  exceeded  two  years'  income.    It  appears  that  Mr. 
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Can*  died  in  the  year  1860,  and  that  there  has  been  repaid  to  the  E.  T.  1853. 

Board  of  First  Fruits,  either  by  himself  or  his  administratrixes,      > . — 1^  ' 

the  sum  of  £645  out  of  £1350  borrowed,  leaving  a  balance  of  £705  ^ 

still  due  to  the  Board.      The   question  then   for   our  decision  is      hArfur. 
this— whether  the  incumbent,  having  borrowed   fully  two  years' 
income  from  the  Board  of  First  Fruits,  and  having,  besides,  expended 
£1150,  can  recover  the  whole  of  the  sum  advanced  by  himself, 
that  sum  not  exceeding  two  years'  income?     It  has  been  urged, 
that  if  he  is  not  entitled  to  recover  the  entire  sum,  that  he  is,  at 
least,  entitled  to  recover  a  sum  equal  to  the  difference  between  two 
yearai*  income  and  the  balance  of  the  loan  still  due  to  the  Board.  The 
case  was  argued  principally  on  the  construction  of  the  various  Acts  ^ 
of  Parliament  on  the  subject ;  and  the  plaintiff  contended  that  the 
incumbent  was  entitled  to  recover  two  years'  income  from  his  suc- 
cessor, and  at  the  same  time  to  leave  the  living  charged  with  the  ba- 
lance of  the  loan  due  to  the  Board  of  First  Fruits.    The  question  in 
this  case  is — is  that  construction  right  ?     The  first  Act  on  the  sub- 
ject 18  the  10  fF.  3,  c.  6.    By  that  Act  it  was  enacted  generally,  that 
any  ecclesiastical  persons  building  or  making  necessary  improvements 
on  demesne,  glebe  or  mensal  lands,  &c.,  shall  have  from  the  next 
successor  two-thirds  of  the  sum  expended  on  such  buildings,  addi- 
tions and  improvements.    Under  that   Act,  it  is  obvious  that  the 
party  might  have  exercised  his  discretion   as  to  the  sum  to  be 
expended,  and  the  description  of  the  house,  and  that  a  sum  might 
have  been  expended,  and  a  house  built  quite  unsuited  to  the  income 
of  the  living.    Accordingly  that  Act,  having  been  found  productive    ' 
of  a  great  deal  of  mischief,  was  amended  by  the  12  G.  1,  c.  10, 
which  in  its  first  section  recites  the  previous  Act,  and  the  mischief 
caosed  thereby,  and  that  several  livings  had  been  overburdened 
with  larger  sums  than  they  were  able  to  bear ;  that  the  successors 
had  been  incumbered  with  the  claims  for  the  building  of  houses, 
even  though  the  houses  were  built  in  some  instances  with  a  larger 
sum  than,  having  regard  to  the  income  of  the  living,  ought  to  be 
charged  upon  it,  and  that  the  houses  were  of  such  bad  materials  as 
to  be  of  little  use  to  the  successors  in  those  livings.     It  then  enacts, 
that  for  the  future  all  certificates  for  improvements  shall  contain 
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£.  T.  18^3.  an  account  of  the  clear  yearly  valae   of  the  living.     Then  the 
second  section  enacts  that  instead  of  two-thirds,  the  incumbent 
shall  recover  three-fourths  from  his  successor,  who  shall  recover  one- 
half  the  sum  originally  certified  from  his  immediate  successor,  who 
shall  recover  one-fourth  of  the  original  sum  from  his  immediate  suc- 
cessor.    And  it  is  provided  in  terms  that  no  successor  shall  be 
obliged  to  pay  more  than  a  year  and  a-half 's  income.     So  that  if 
the    incumbent    wished  to    recover  the    full   proportion    of   his 
expenditure,  he  could  only  expend  two  years'  income  at  the  most. 
The  seventh  section  enacts  that  the  incumbent  shall,  before  getting 
a  certificate,  submit  to  the  bishop  a  writing  setting  forth  the  length, 
^  breadth,  height  and  thickness  of  the  walls  of  such  house  or  houses 
as  he  intends  to  build,  with  the  number   of  stories  in  them  or 
each  of  them  to  be  contained,  together  with  the  situation  of  the 
ground  on  which  the  same  are  to  stand,  and  also  the  nature  and 
extent  of  all  other  improvements  which  he  so  intends  to  make; 
and  then  it  proceeds  to  say  that  if  the  said  house,  houses  or  improve- 
ments, or  so  much  of  the  same  as  shall  be  built  or  made  before  the 
death  or  removal  of  the  respective  incumbents  undertaking  the  same, 
shall  be  found  agreeable  unto  what  is  contained  in  such  writing, 
and  the  value  thereof  so  reported  by  commissioners  appointed  for 
that  purpose,  then,  and  not  otherwise,  such  certificate  as  is  above 
mentioned  shall  be  given  for  the  same,  according  to  the  valoe  of 
such  house  or  houses  and  improvements  so  reported,  and  under  the 
limitations  of  the  Act.     This  is  a  very  complicated  section,  and  one 
in  which  it  is  difficult  to  understand  the  meaning  of  the  Legislature; 
but  though  I  do  not  mean  to  make  it  the  foundation  of  my  judg- 
ment, still  the  section  appears  to  me  to  show  that  it  was  contempla- 
ted, as  might  be  expected,  that  when  the  memorial  submitted  a  plan 
of  the  proposed  building,  it  was  also  ititended  to  submit  the  sum 
proposed  to  be  expended  on  the  building :  and  in  this  view,  it  seems 
to  me,  I  am  borne  out  by  the  1st  section  of  17  6r.  2,  c.  8,  which — 
after  reciting  that  considerable  difficulty  had  arisen  in  specifying 
beforehand   the  intended  repairs  of  old  houses,  and   that  from  an 
apprehension  that  the  12  6r.  1,  c.  10,  extended  only  to  new  build- 
ings, or  other   new  improvements   intended   to  be  made,   several 
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old  and  ruinous  houses  had  been  repaired  without  giving  any  £.  T.  1853. 
such  specification,  and  that  a  doubt  had  arisen  whether  in  such 
a  cafie  the  incumbent  would  be  entitled  to  be  paid  the  sum  of 
money  to  which  he  would  have  been  entitled  if  such  account  in 
writing  had  been  given  in — enacts,  that  the  bishop  may  grant  a 
commission  to  two  or  more  persons  to  view  and  examine  any  old 
or  ruinous  houses,  out-houses  or  buildings  on  glebe-lands,  and  to 
return  a  faithful  estimate  of  such  repairs ;  and  that  on  such 
return,  the  bishop  may  grant  a  certificate  according  to  the  value 
reported  by  such  commissioners,  or  for  any  lesser  sum,  although 
no  such  account  in  writing  as  was  required  by  the  12  6r.  1,  c.  10, 
had  been  given  in ;  and  then,  at  the  end  of  the  same  section,  it 
expressly  enacts,  that  for  the  future  an  account  in  the  general 
of  the  house  or  out-houses,  or  other  buildings,  and  the  several 
parts  thereof  intended  to  be  repaired,  and  of  the  sum  intended 
to  be  laid  out  in  such  repairs,  shall  be  delivered  in  to  the  person 
or  persons  empowered  to  grant  such  certificate,  one  fortnight  before 
such  repairs  are  begun.  And  it  appears  in  the  present  case  the 
memorial  did  mention  the  sum  which  the  incumbent  proposed  to 
expend.  The  next  statute  on  the  subject  is  the  11  &  12  6.  3,  c.  17, 
the  3rd  section  of  which  enacts,  that  the  incumbent  shall,  from  his 
next  and  immediate  successor,  instead  of  three-fourths  of  such 
charge,  have  and  receive  the  full  sum  comprised  and  specified  in 
such  certificate,  provided  always  that  such  sum  shall  not  exceed  the 
clear  value  of  two  years'  income ;  and  by  the  4th  section  the  imme- 
diate successor,  having  paid  the  entire  sum  so  certified,  was  entitled 
to  receive  three-fourths  of  that  sum  from  his  next  successor,  who 
was  entitled  to  receive  one-half  the  sum  originally  certified  from  his 
next  successor,  who  was  entitled  to  receive  one^fourth  of  the  ori- 
ginal sum  firom  his  next  successor.  Under  this  Act,  therefore,  the 
builder  would  be  entitled  to  recover  from  his  successor  the  entire 
sum  he  had  expended,  provided  that  sum  did  not  exceed  two  years' 
income  of  the  benefice.  I  do  not  mean  to  lay  down  that  if,  on  the 
whole  certificate,  we  are  able  to  see  that  twio  years'  income  has  been 
expended,  that  the  certificate  is  invaild  on  account  of  a  larger  sum 
having  been  expended ;  but  it  appears  to  me,  particularly  having 
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£.  T.  1863.  regard  to  the  3rd  section  of  the  11  &  12  6.  3,  c.  17,  that  the  LegiS' 

ConmwtiPleas,   ,  >iit  ••  %        t  • 
, '     latare  intended  that  two  years   income  was  to  he  the  entire  sum 

CAKK 

Stated  in  the  certificate  ;  and  there  can  he  no  manner  of  doabt  that, 
HARFUB.  whether  it  was  or  not,  two  years'  income  only  could  have  heen 
recovered.  ■  That  being  the  state  of  the  law  at  the  time  of  the 
passing  of  the  43  G,  3,  c.  106  (the  First  Fruits  Act),  the  whole 
question  in  this  case  is,  what  is  the  true  construction  of  that 
Act  ?  The  1st  section,  after  reciting  that  in  many  parts  of  Ire- 
land there  were  no  glebe-houses  fit  or  convenient  for  the  residence 
of  the  incumbent,  enacts,  "  that  the  Commissioners  of  First  Fruits 
"in  Ireland  may  advance  by  way  of  loan,  out  of  the  funds  en- 
"trusted  to  their  care,  to  any  incumbent  who  shall  apply,  a  sum 
"  of  money  not  exceeding  two  years'  income  of  the  benefice,  such 
"money  to  be  applied  in  purchasing  or  building  glebe-houses, 
"  and  making  other  improvements,  and  to  be  repaid  by  certain 
"instalments,  with  or  without  interest"  From  the  preamble  of 
this  section,  it  appears  to  me  that  the  object  of  that  Act  was  to 
enable  incumbents  in  small  parishes  to  get  the  loan  of  money 
free  of  interest ;  but  although  that  was  one  of  the  objects  of  the 
Act,  still  it  was  not  imperative  on  the  Board  of  First  Fruits  to 
do  so ;  for  in  a  subsequent  section  it  is  enacted  that  the  Com* 
missioners  may  charge  interest  if  they  please  so  to  do ;  but  where 
they  choose  to  lend  the  money  free  of  interest,  then  it  is  to  be 
repaid  by  annual  instalments  of  £6  per  cent.,  and  thus  it  would 
all  be  paid  off  in  seventeen  years.  The  question  then  for  oar 
consideration  in  this  case  is,  whether,  according  to  the  true  con- 
struction of  that  Act,  an  incumbent  of  a  t)enefice  can  borrow  two 
years*  income  from  the  Board  of  First  Fruits,  and  also  at  the 
same  time  expend  two  years'  income  of  his  own  money ;  so  that 
if  he  died  within  a  short  time  afterwards,  the  living  would  be 
burthened  with  four  years'  income  when  it  reached  his  sncoeasor. 
If  that  be  the  true  construction  of  these  Acts,  then  of  course,  no 
matter  how  hard  it  might  be  upon  successors,  in  such  case  we 
should  be  obliged  to  give  them  that  construction ;  but  before  we 
do  so,  I  confess,  in  my  opinion,  there  should  be  some  very  clear  and 
direct  legislation  on  the  subject.     No  distinction  appears  to  have 
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been  made  in  this  Act  between  the  amount  of  the  money  borrowed  ^   T.  1853. 
•  ,    ,  ,  ,  .,  ,     ,.   .  mi         ConmonPleas* 

at  interest  and  the  money  borrowed  as  a  charge  on  the  living.   That. 

section  applies  to  each ;  that  section  provides,  that  every  sum  of 

money  advanced  to  any  incumbent,  by  virtue  of  that  Act,  shall  be 

distinguished  and  mentioned  apart  in  the   usual  certificate  from 

every  sum   expended  by  the  incumbent  out  of  his   own  proper 

income,  on   the  building  of  such  glebe-house  and  offices,  which 

YTOuld  otherwise  be  allowed  by  the  said  certificate ;  and  a  separate 

and  distinct  portion  of  the  said  certificate   shall  be  allotted  by 

such  archbishop  or  bishop,  for  the  ascertaining   the  expenditure 

of  the  sum  so  lent  and  advanced   by  the  said  trustees.     Now, 

what  is    the  meaning  of  saying  that    this  money  is    to  be  set 

apart  and  distinguished  from  the  sum  which  would  otherwise  be 

allowed  by  the  certificate  ?    If  no  sum  of  money  had  been  advanced 

by  the  Board,  then  what  sum  of  money  would  have  been  allowed 

by  the  certificate — ^two  years'  income  ?    It  appears  to  me,  therefore, 

that  as  the  sum  advanced  by  the  Board  of  First  Fruits  is  to  be 

mentioned  apart,  that  means  that  it  is  to  be  deducted  from  the 

sum  which  the  certificate  would  otherwise  render  chargeable  on 

the  successor,  and  therefore  must  be  deducted  firom  the  two  years' 

income ;  and  that  in  the  present  case  the  incumbent,  having  bor-^ 

rowed  from  the  Board  of  First  Fruits  the  entire  sum  which  he 

was  entitled  to  expend,   so  as  to  charge  his  successor,  has  no 

right  to  charge  his  successor  with  what  he  has  advanced  out  of 

his  own  money  besides.     The  whole  policy  of  the  code  seems  to 

be,  that  in  no  case  should  there  be  more  than  two  years'  income 

expended  in  building,  so  as  to  make  it  chargeable  in  any  way 

on  the  successor.    On  the  whole,   therefore,  we  are  of  opinioi^ 

tliere  must  be  judgment  for  the  defendant,  as  the  sum  borrowed 

from  the  Board  of  First  Fruits  exceeded  two  years'  income  of 

the  benefice. 


TOBBSNS,  J. 

I  qtiite  concur  in  all  that    has  fallen  from  my  Lord  Chirw 
Justice.    It  appears  to  be  quite  manifest,  as  the  construction  of  all 
these  statutes,  that  their  general  policy  was  to  relieve  incumbents 
vol..  3.  36  L 
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E.  T.  1858.  to  a  certain  extent;  and  it  appears  to  me  to  be  immaterial  whether 
^"'*^"  "*'  4;he  charge  was  created  by  his  own  personal  expenditure  in  building 
the  glebe-house,  or  by  his  having  borrowed  money  from  the  Board 
of  First  Fruits  for  that  purpose.  The  object  of  the  code  was  that  in 
either  case  the  incumbent  should  not  be  liable  to  more  than  two 
years'  income  of  the  benefice.  And  I  can  hardly  conceive  that  the 
Legislature  can  have  contemplated  such  an  absurdity  as  to  enable 
the  incumbent  first  to  charge  the  living  with  two  years'  income,  on 
account  of  advances  made  out  of  his  own  funds,  and  afterwards  to 
charge  the  benefice  with  a  further  sum,  amounting  to  two  years' 
income,  by  way  of  loan  from  the  Board  of  First  Fruits. 

Ball,  J. 

I  wish  merely  to  notice  one  portion  of  the  judgment  of  the 
Lord  Chief  Justice,  which  relates  to  the  proper  construction  of 
the  7th  section  of  the  12  6.  1,  c  10.  My  Lord  Chief  Justice 
seems  to  be  of  opinion  that  the  sum  proposed  to  be  expended,  as 
well  as  the  dimensions  of  the  house  intended  to  be  erected,  should 
be  mentioned  in  the  memorial.  I  do  not  think  that  the  consider* 
ation  of  that  question  is  necessary  to  the  determination  of  the 
question  now  before  us ;  but  I  must  say  I  feel  great  difficulty  in 
adopting  the  construction  of  that  section  which  has  been  suggested 
by  the  Lord  Chief  Justice.  If  we  were  legislating  on  the  sub* 
ject,  probably  it  would  be  found  advisable  to  oblige  the  incumbent 
who  proposes  to  mention  in  his  memorial  the  sum  which  he  proposes 
to  expend  ;  but  as  it  comes  before  us,  the  question  is,  what  did  the 
Legislature  intend  to  express  ?  Now  I  cannot  find  in  the  section 
any  terms  importing  such  a  meaning,  unless  it  be  implied  under  the 
terms,  nature  and  extent  of  all  other  improvements,  which  I  do  not 
think  it  is.  The  7th  section  provides,  that  if  the  house,  &&,  shall 
be  found  agreeable  to  what  was  contained  in  the  writing  sent  in  by 
the  incumbept,  and  to  the  value  reported  by  the  Commissioners, 
then  the  certificate  shall  be  granted,  referring  to  the  9th  section, 
which  was  to  follow,  and  by  which  directions  are  given  as  to  how 
ihe  Commissioners  are  to  be  appointed.  It  appears  to  me,  therefore^ 
to  be  reasonable  to  hold,  that  instead  of  its  being  necessary  that  the 
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value  sbonld  be  set  out  in  the  memorial,  that  it  is  only  necessary  E.  T.  1853. 

CovunotiJPlBoSm 
that  it  should  set  out  the  dimensions,  &c.,  leaving  the  value  to  be      »i    y    -^ 

specified  by  the  Commissioners'  report.  But  as  I  have  before  re- 
marked, I  do  not  think  it  is  necessary  for  the  decision  of  this  case  habfub. 
to  discuss  that  question,  as  I  think  we  ought  not,  without  some  verj 
clear]  legislation  on  the  subject,  hold  that  the  Legislature,  which 
had  been  all  along  guarding  the  successor  from  being  liable  to  the 
payment  of  a  building  charge  exceeding  two  years'  income,  would 
by  mere  implication  convert  that  liability  into  a  liability  to  pay  four 
years'  income.    I  therefore  fully  concur  in  the  decision  of  the  Court. 

Jackson,  J.,  concurred. 

Judgment  for  the  defendant. 
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T.  T.  1852. 
Exch,  Cham. 


THE  GOVERNOR  AND  COMPANY  OF  THE  BANK  OF 

IRELAND 

V. 

TRUSTEES   OF   THE  CHARITIES  OF  JOSEPH    EVANS.* 
^Hiie^,  ^,  ^^^^^  ^^^  ^^^  ^^^  ^^  Queen'i  Bench.) 

Case,     bj    a  Trespass  on  the  case,  brought  by  the  Trustees  of  the  Charities  of 

corporation, 

as  proprietors  Joseph  Evans  (deceased)  against  the  Governor  and  Companj  of  the 

of  Goveniment 

stock,  against  Bank  ot  Ireland. 

the   Bank    of 

Ireland,  for  refusing  to  transfer  this  stock,  and  for  permitting  it  to  be  transferred 

without  their  authority.      The  stock  had  been  transferred  under  forged  letters  of 

attorney,  purporting  to  be  under  the  common  seal  of  the  corporation,  which  their 

agent  had  affixed  to  the  letters  of  attorney  without  their  knowledge  or  consent,  and 

for  which  he  had  been  prosecuted  by  the  corporation,  and  convict^. 

The  Judge  told  the  jury,  if  they  believed  the  evidence,  the  letters  of  attorney 
were  forgeries,  and  that  believing  them  to  be  so,  they  were  bound  to  find  a  verdict 
for  the  plaintiffs,  unless  they  should  be  of  opinion  that  the  use  made  of  the  common 
seal  of  the  corporation,  whereby  the  defendants  were  imposed  on  and  defrauded, 
was  caused  exclusively  by  the  neglect  or  default  of  the  plaintiffs ;  and  that  in  con- 
sidering  whether  the  use  so  made  of  the  common  seal  was  the  exclusive  cause  of 
the  imposition  and  fraud  practised  on  the  defendants,  they  should  consider  whether 
there  was  any  neglect  or  default  on  the  part  of  the  defendants  in  examining  the 
letters  of  attorney,  or  inquiring  info  their  genuineness ;  and  if  they  were  of  opinion 
that  there  was  such  neglect  or  default,  and  that  same  in  any  degree  oontnbuted 
to  said  imposition  and  fraud,  they  should  find  for  the  plaintiffs.  The  plaintifi 
excepted  to  this  charge,  and  required  the  Judge  to  tell  the  jury  that  the  documents 
being  forgeries,  t^ey  should  find  for  the  plaintifis,  notwithstanding  the  allegation 
of  default  or  neglect  ly  the  plaintifis ;  and  also  to  direct  the  jury,  that  if  they 
believed  on  the  evidence  that  the  plaintifis  did  not  previously  authorise,  and  were 
not  privy  to,  the  affixing  of  the  seal  to  the  letters  of  attorney,  and  did  not,  by  any 
subsequent  act,  adopt  them,  they  should  find  for  the  plaintifib. 

Heldy  on  error  from  the  Court  below,  allowing  the  exceptions,  that  the  charge  of 
the  Judge  was  wrong,  and  that  the  exceptions  were  properly  allowed.  {ZHssetUiente 
PicoT,  C.  B.) 

Upon  a  bill  of  exceptions  taken  by  the  plainti€&  to  the  charge  of  the  Judge,  the 
Court  below  awarded  a  venire  de  novo,  upon  which  a  verdict  was  had  for  the  plain- 
tifi^j,  the  defendants  not  appearing,  and  judgment  was  entered  thereon.  The 
defendants  brought  a  writ  of  error  on  this  judgment.  The  traubcript  of  the  record 
returned  into  this  Court  by  the  Court  below  omitted  the  proceedings  on  the  first 
trial,  the  bill  of  exceptions  and  judgment  thereon  bv  the  Court  below,  merely 
entering  continuances  of  vice  comes  non  misit  breve  from  the  award  of  the  first 
venire  to  the  entry  of  the  verdict  on  the  second  triaL  The  plaintifis  in  error 
alleged  diminution,  and  this  Court  held  they  were  entitled  to  have  those  matters 
returned  as  part  of  the  record. 

Ileldj  that  the  statute  28  G.  3,  c.  31,  having  incorporated  the  exceptions  into 
ihe  postea,  thereby  made  them  part  of  the  record,  and  that  this  Court  was  bound  to 
consider  them.     {Dissentientibus  Cbampton,  J.,  and  Perbin,  J.) 

Kennedy  v.  Gregg  (10  Ir.  Law  Bep.  559)  commented  on  and  doubted. 

*  AbsentibuM  Richards,  B.,  Moore  and  Greens,  J.J. 
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The  declaration  contained  seven  counts.    The  first  count  stated  T.  T.  1862. 

Exch.  Cham, 
that  the  plaintiffs,  being  proprietors  of  £9300,  £3^  per  cent.  Govern* 

ment  stock  standing  in  their  names  in  the  books  of  the  defendants, 

called  on  the  defendants  to  permit  sach  sam  to  be  transferred  to  the  ^- 

^  TRUSTEES 

name  of  their  appointee ;  and  alleged  as  a  breach,  that  the  defend-    ^p  evans' 
ants  refused  to  enter  such  transfer.  chabitier. 

The  second  count  was  to  the  same  effect. 

The  third  and  fourth  counts  charged  the  defendants  with  permit- 
ting the  plaintiffs'  stock  to  be  transferred  without  anj  legal  authoritj 
from  them  ;  and  {he  other  counts  were  for  refusing  to  pay  the  divi- 
dends on  the  stock. 

Flea — The  general  issue. 

On  the  trial,  before  Blackbubne,  C.  J.,  at  the  Sittings  after 
Michaelmas  Term  1847,  the  plaintiffs  gave  in  evidence  th^  Act  of 
Parliament  incorporating  them  as  trustees,  and  a  consent  admitting 
several  formal  matters,  amongst  others,  the  judgment  of  conviction 
of  one  William  Grace,  at  the  prosecution  of  the  plaintiffs,  for  forgery 
of  five  letters  of  attorney  purporting  to  be  the  deeds  of  the  plaintiffs, 
authorising  the  transfer  of  the  stock  mentioned  in  the  declaration ; 
that  the  books  in  the  Bank  had  entries  of  stock  to  the  credit  of  the 
plaintiffs;  also  a  letter  of  attorney,  dated  the  27th  of  February  1847, 
to  Alexander  Colies,  to  transfer  the  stock,  under  the  corporate  seal  of 
the  plaintiffs,  and  duly  executed  by  them ;  the  demand  by  Alexander 
CoUes  to  transfer  the  stock,  and  the  refusal  of  the  defendants  so  to 
do ;  that  there  was  on  the  15th  of  December  1838  stock  in  Bank  to 
the  credit  of  the  plainti£&,  amount  £4566.  16s.  8d.,  old  £3^  per 
centum  stock,  and  £4733.  8s.  8d.,  new  £3^  per  centum  stock.  The 
consent  also  admitted  a  letter  of  attorney,  bearing  date  the  4th  of 


Note.— 37  G.  3,  c.  54,  a.  6,  enacts  **  That  it  shall  and  maj  be  lawful  for  the 
Govfernor  and  the  Company  of  the  Bonk  of  Ireland  to  authorise  and  direct  sach 
persons  as  aforesaid  to  keep  hooks  wherein  all  assignments  or  transfers  of  the  said 
principal  sums  or  stock  shall  be  entered  or  registered,  in  snch  manner  as  the 
sud  Company  shall  direct,  and  every  sach  entiy  shall  be  signed  by  the  person  or 
persons  making  sach  assignment  or  transfer;  or  if  sach  person  or  persons  be 
absent,  by  his,  her  or  their  respectiye  attorney  or  attorneys  thereunto  lawfully 
authorised  in  writing,  under  his,  her  or  their  hand  and  seal,  or  hands  and  seals, 
to  be  attested  by  two  or  more  credible  witnesses." 
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T.  T.  1852.  June  1836,  from  the  plaintiffs  to  William  Grace,  authorising  him  to 
Exch.  Cham,  ,         »       ,.   .  i      i  •  .  ,      „«  .     . 
^ receive  the  dividends  on  this  stock.   This  letter  bore  the  commoD 

BANK     OF 
IRELAND 


seal  of  the  corporation,  and  was  attested  in  this  form : 

V.  "  Signed,  aeaUd  and  delivered  in  the  presence  qfusj  by  -s 

TRUSTEES  Parr  Kinobmill,  | 

oi-FVANs'  Mayor  of  Kilkenny,  ^     L.  S. 

OT  EVANS  Joseph  Bourke,  Dean  of  Omoiv,  f 

CHARITIES.  of  the  City  of  Kilkenny."  J 

At  the  foot  of  this  power  was  written  the  following  words : — 

**  I  demand  to  act  bj  this  letter  of  attomej. — ^Witness  my  hand 
<*  this  25th  of  June  1836.  «<  William  Gbacs," 

"Witness — J.  Andersoh.'* 

And  the  plaintiffs  further  produced  as  a  witness  Charles  YignoleB, 
who  proved  the  name  of  Joseph  Bourke,  subscribed  to  the  power 
of  attomej  of  4th  of  June  1836,  to  be  in  the  handwriting  of 
Joseph  Bourke,  late  Dean  of  Ossory,  and  one  of  the  trustees  of  the 
corporation.  That  he  was  appointed  Dean  of  Ossoiy  in  Maj 
1843,  and  as  such  was  an  ex  officio  trustee  of  the  corporation; 
he  did  not  at  any  time  as  such  trustee  authorise  the  sale  or 
transfer  of  any  portion  of  Government  stock  lodged  in  the  Bank 
of  Ireland,  in  the  name  and  to  the  credit  of  the  trustees  afoie- 
said ;  nor  did  he  during  the  period'  he  was  trustee  ever  know, 
up  to  a  certain  period,  namely  on  or  about  the  10th  of  October 
1846,  any  thing  take  place  as  to  the  sale  or  transfer  of  said  stock, 
when  he  heard  rumours  in  reference  to  it;  he  knew  Grace,  that 
he  was  agent  to  the  trustees  and  corporation.  After  he  com* 
menced  to  act  as  trustee,  he  attended  all  the  meetings  of  the  board, 
and  was  always  in  the  chair  at  such  meetings,  and  during  that 
time  not  any  of  the  board  authorised  Grace  to  affix  the  corporate 
seal  to  any  document.  He  was  then  handed  a  book,  and  proved 
that  the  entries  therein  were  the  accounts  of 'Grace,  and  in  his 
'  handwriting ;  the  book  was  a  corporate  book  of  the  trustees.  He 
also  proved  that  the  entries  in  this  book  were  signed  by  him  as 
chairman  of  the  board ;  by  the  entries  the  corporation  were  cre- 
dited with  the  full  receipt  of  the  dividends  on  said  Government 
stock,  up  to  the  very  last  settlement  of  accounts  that  he  attended, 
as  if  paid  by  the  Bank.  He  also  proved  that  at  the  time  when  these 
credits  were  given  by  Grace  to  the  trustees,  he  had  not  the  sligbtesi 
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kaowkdge  tbat  the  stock  had  been  transferred  or  sold  out.    The  T.  T.  1852. 

Exchm  ChowL 
entries  were  audited  and  signed  by  him   as  chairman.    He  also     .,— ^ 

BAMKj  ov 

proved  that  Robert  Batler,  late  one  of  the  trustees,  used  to  at-      ^„,  ^^^ 
tend  the  meetings;  he  was  dead.    Joseph  Hackett,  late  mayor  of  v. 

TRI78T£XS 

the  city  of  Kilkenny,  during  the  time  he  held  that  office,  used  i^vAKa* 

always  to  attend  such  meetings,  also  the  Rev.  Wilberforce  Caul-    charitiss. 

field  attended ;  they  were  the  principal  persons  who  used  to  attend 

the  meetings.    On  or  about  the  10th  of  October  1846,  he  first 

learned  that  the  stock  had  been  sold;  he  had  heard  rumours  of 

it  before  that  period,  and  on  that  occasion  he  'made  inquiries  in 

reference  to  the  transfer  of  the  stock,  and  since  understood  that 

the  stock  was  removed;  and,  very  shortly  after  that  period,  he 

saw  Grace  in  custody.    He  was  examined  at  the  trial  of  Grace, 

who  was  prosecuted  at  the  expense  of  the  trustees. 

On  his  cross-examination  he  deposed  he  became  Dean  of  Ossory 
in  1843,  and  had  known  Grace  since  that  time.  Grace  acted  as 
agent  for  the  corporation  a  considerable  time  previous  to  his  being 
appointed  Dean  of  Ossory,  and  he  believed  it  was  from  1836.  Den- 
roche  was  Crrace^s  predecessor ;  was  not  acquainted  with  Denroche, 
and  could  not  say  why  Denroche  ceased  to  be  agent  to  the  corpora- 
tion; he  did  not  know  it  of  his  own  knowledge,  but  might  have 
heard  it  from  the  trustees,  that  there  was  a  mal-administration  of  the 
property  by  Denroche.  He  did  not  hear  when  that  took  place ;  but 
he  was  removed  for  that  cause.  The  trustees  certainly  reposed  a  good 
deal  of  confidence  in  Grace ;  he  did,  and  so  far  as  he  knew,  the  other 
members  did  also.  According  to  his  conception,  Grace  was  perfectly 
respectable.  Witness  was  then  handed,  by  Counsel  for  the  defend- 
ants, a  document  purporting  to  be  a  power  of  attorney,  bearing  date 
the  22nd  day  of  November  1842,  and  purporting  to  be  made  by 
the  plaintiffs,  whereby  Robert  Corbet  was  appointed  their  attorney 
for  the  transfer  of  £3000  of  old  £3^  per  cent.  Grovemment  stock. 
He  deposed  that  he  believed  the  seal  afiSxed  to  it  to  be  an  im- 
pression of  the  corporate  seal,  from  the  resemblance ;  he  thought 
he  should  act  upon  it,  and  would  do  so,  if  authenticated ;  he  had  no 
doubt  that  signature  was  the  handwriting  of  Grace.  He  then  gave 
aiiikikr  evidence  as  to  four  other  letters  of  attorneys  dated  respect 
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T.  T.  1852.  tively  I6th  of  January  1843,  15th  of  June  1843,  17th  of  Novem- 
V , '     ber  1843,  and  10th  of  June  1845.     He  further  deposed,  that  the 

SANK    OP 

IBSLAND      ^'*™^'*"  ^*d  reached  him  some  time  in  the  year   1846 ;  he  then 
V.  made  inquiry  as.  to  the  stock,  and  got  a  person  to  make  inquiry 

OP  EVAKs'  ^^  ^^^  Bank,  just  previous  to  Grace's  arrest;  and  the  very  morning 
CHARITIES,  he  received  intelligence  of  the  same  being  abstracted,  he  took  im- 
mediate proceedings  against  Grace.  That  was  not  the  first  time 
his  attention  was  qalled  to  Grace's  conduct  generally,  as  on  a  for- 
mer occasion  he  was  warned  concerning  him,  in  a  conversation,  and 
what  he  heard  led  him  to  inquire  whether  the  moneys  had  ever 
been  placed  in  the  Bank  to  the  credit  of  the  trustees,  and  having 
heard  that  it  had  been  so  placed,  he  was  satisfied  that  it  remain&i 
there;  that  might  have  been  one  year  and  a-half  previous;  he 
thought  it  was  when  Mr.  Smithwick  was  mayor  he  said  something  to 
him  in  reference  to  Grace ;  there  was  a  discussion  about  it ;  the  only 
difference  was,  as  to  whether  there  should  be  a  publication  of  the 
accounts  of  the  trustees ;  but  had  no  recollection  that  it  had  any 
reference  as  to  the  propriety  of  Grace's  conduct.  '  Doctor  Kane 
succeeded  Smithwick ;  did  not  recollect  Kane  reviving  the  matter, 
but  recollected  a  proposition  made  by  him  that  the  accounts  should 
be  published  every  year,  and  that  it  was  objected  to ;  there  was  no 
special  distrust  of  Grace  ;  but  there  was  an  expression  of  doubt  as 
to  whether  the  money  had  been  lodged  by  Grace,  and  documents 
were  then  produced  by  Grace,  which  he  considered  to  be  satisfac- 
tory as  to  the  lodgment ;  that  occurred  about  two  years  after  he 
became  Dean.  There  was  a  seal  in  Grace's  custody ;  it  was  the 
corporate  seal.  He  had  no  doubt  that  Grace  had  it  all  the  time 
since  he  became  trustee ;  that  Grace  found  it  in  his  room,  and 
handed  it  to  him  in  October  1846.  He  had  no  recollection  of  seeing 
it  from  the  time  he  became  trustee  until  Grace  handed  it  in  October 
1846.  A  lease  was  executed  by  the  corporation  since  he  became 
trustee,  and  the  seal  was  affixed  to  that  lease  by  him.  Instrao- 
tions  were  given  by  the  board  to  Grace  to  prepare  that  lease; 
any  documents  perfected  under  the  sanction  of  the  seal  weit 
done  by  him  as  chairman ;  whenever  he  affixed  the  seal,  he  also 
affixed  his  name,  but  he  never  was  present  when  Grace  affixed 
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Uie  seal   to   any  instrument.     He  affixed  th^  seal  with  his  own  T.  T*  1652. 

hand   in   that   particular  instance,   and   gave  it   back  to  Grace.     ..-^ly '  * 

Grace  prepared  the  instrument,  so  far  as  filling  it  up.     He  would     ,,^,  ^^^ 
not  undertake  to  say  it   was  brought  to  him  with  the  seal  af-  v, 

fix«i;  the  lease  was  made  to  a  person  of  the  name  of  Shearman.  ^^  ^^^^^, 
Shearman  came  to  the  board  to  make  a  complaint.  Shearman  had  chabcties. 
been  a  tenant  to  the  trustees  before  the  execution  of  the  lease — not 
Shearman  who  made  the  complaint,  but  his  uncle,  was  tenant  when 
witness  became  a  member  of  the  board ;  the  complaint  was  some 
difference  as  to  the  accounts  between  the  trustees  and  Shearman ; 
it  was  as  to  the  accuracy  of  the  accounts  kept  by  Grace.  Grace 
was  charged  with  not  having  credited  Shearman  with  mone;^  he  had 
paid ;  could  not  say  who  was  present  at  the  time.  At  a  subsequent 
investigation,  he  satisfied  his  own  mind  that  that  charge  was  incor- 
rect, and  thought  Shearman  was  also  satisfied. 

On  re-examination,  he  deposed  that  his  confidence  in  Grace 
was  rather  confirmed  by  the  complaints;  ibr  he  conceived  he  was 
im>nged,  as  instruments  shown  to  him  convinced  him  that  the 
money  was  in  the  Bank.  He  was  under  the  conviction  no  act 
done  by  Grace  was  valid,  and  he  remained  under  that  conviction  . 
up  to  the  present  moment.  He  was  satisfied  it  was  utterly  impos* 
sible  the  fund  could  be  touched  without  the  signature  of  a  member 
of  the  corporation. 

Joseph  Hackett  stated  that  he  was  an  ex  officio  trustee  of  the 
corporation,  as  mayor  of  Kilkenny,  in  the  year  1846,  and  continued 
so  for  one  year.  He  did  not  during  that  year  give  any  authority 
whatever  to  any  person  to  transfer  the  stock  of  the  trustees;  he 
knew  at  the  latter  end  of  the  year  that  the  stock  had  been  trans- 
ferred, by  making  an  application  to  the  Baok  about  August  or  Sep- 
tember, and  in  October  he  told  it  to  the  Dean.  He  was  induced  to  ^ 
make  the  application  by  rumours  that  the  stock  had  been  trtlns<- 
ferred.     Smithwick^told  him  he  suspected  it  had  been  transferred. 

James  Burnham  deposed,  that  he  understood  he  was  trustee  du- 
ring his  year  of  office  as  mayor.    He  was  sworn  into  office  as  mayor 
in  September  1842,  and  continued  in  office  until  5th  of  September 
1843,  and  during  that  time  he  never  executed  any  power  of  attor- 
voL.  3.  37  L 
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T.  T.  1852.  ney  for  the  sale  of  stock  belonging  to  the  trustees,  by  affixing  the 
Exeh,  Cham.  ,  .  ,  ,    ,.,  ,      . 
/~— ^     corporate  seal,  or  in  any  other  way,  and  did  not  authorise  any  per* 

BA1VK.    (W 

IBELAND      ^^  ^  ^^  ^^*     ^^  cross-examination,  he  stated  that  he  attended 
V.  one  meeting  ;  that  it  was  the  practice  of  the  board  to  summon  the 

TSUSI*  BE  S 

OF  EVAKs'  i^6°^^^>^^  ^^  ^^®  board ;  that  none  of  the  details  came  under  his 
CHARITIES,  notice.  He  never  saw  the  seal  during  his  mayoralty ;  it  was  never 
produced  to  the  meeting.  ,  The  Dean  showed  it  to  him  about  a  year 
since ;  he  never  saw  it  before. 

The  plaintiffs  having  closed  their  case,  the  foUowing  evidence 
was  given  on  behalf  of  defendants. 

Robert  Corbet  stated  that  he  was  a  stock-broker  ;  and  the 
aforesaid  five  several  documents,  purporting  to  be  powers  of  attor- 
ney, and  dated  22nd  of  November  1842,  16th  of  January  1843, 15th 
of  June  1843,  17th  of  November  1848,  10th  of  June  1845,  having 
been  produced  to  him,  he  stated  he  had  seen  those  powers  of  attor- 
ney before  ;  they  had  been  in  his  possession  ;  he  got  them  first  from 
the  Bank  unexecuted,  and  then  sent  them  to  Grace,  and  received 
them  back  from  him  in  their  present  state.  He  then  brought  them 
to  the  Bank,  and  was  permitted  to  transfer  the  stock  the  day  after 
that  the  powers  w^ere  respectively  lodged  with  the  Bank  in  each 
case,  and  he  transferred  the  stock ;  and  in  each  case  he  received  the 
produce  and  remitted  them  by  an  order  on  the  Provincial  Bank,  in 
due  course,  in  favour  of  Grace.  He  )iad  known  Grace,  before,  and 
had  known  him  to  be  agent  for  the  plaintiffs;  Grace's  signature 
was  to  each  of  those  documents. 

On  cross-examination,  he  stated  that  in  each  case  the  powers 
*were  lodged  with  the  Bank  on  the  day  before  they  were  acted 
on  ;  that  was  the  invariable  course  in  the  Bank ;  that  in  each  case 
the  Bank  allowed  the  transfer  to  be  made  on  the  following  day. 
He  had  no  communication  with  any  person  but  Grace ;  but  when  he 
came  to  make  the  transfer  on  the  follovring  day,  he  was  at  once  per- 
mitted so  to  do. 

Joseph  Anderson  deposed  he  held  a  situation  in  the  transfer  de- 
partment of  the  Bank  of  Ireland,  and  was  in  that  situation  in  the 
years  1842  and  1843;  it  was  his  duty  to  examine  powers  of  att<v- 
ney  presented  for  the  purpose  of  authorising  a  transfer.     He  inspec- 
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ted  those  powers;  he  had  acted  oecasionally  on  the  seal  of  fhe  T.  T.  1652. 

Exch>  ChoM, 
corporation,  and  examined  the  documents  before  he  acted  on  them  ;     ^ , ' 

they  were  left  with  him  the  ordinary  tinie.    The  five  docnments,      xreland 

purporting  to  be  powers  of  attorney,  having  been  handed  to  witness,  v. 

TRUSTEES 

he  stated  that  he  acted  on  them,  and  allowed  the  transfers.  ^^  evans' 

On  cross-examination,  he  deposed  the  power  to  receive  the  interest  charities. 
was  first  lodged  with  him  ;  he  was  not  then  acquainted  with  the  seal ; 
he  knew  the  five  others  from  comparison  with  the  first.  The  first 
time  it  was  presented  to  him,  he  might  not  know  the  exact  stamp. 
He  knew  Grace's  respectability ;  could  not  say  what  he  did  on  the 
first  occasion ;  could  tiot  remember  the  fact  of  that  power  being 
presented  to  him;  could  not  positively  say  he  acted  on  Grace*s 
respectability.  He  always  looked  at  the  seal,  and  compared  it  with 
th^  original  seal,  and  that,  to  the  best  of  his  belief,  he  did  so  in 
the  present  case ;  it  was  witness's  general  practice.  In  1845,  to  the 
best  of  his  belief,  he  looked  at  Ihe  seal,  and  compared  it ;  and  from 
Grace's  respectability,  and  being  acquainted  with  the  charities,  he 
acted  on  it.  He  had  confidence  in  Grace  ;  he  did  not  compare  the 
seal  afiSxed  in  1845  with  the  dividend  power  of  1836  ;  he  made  the 
usual  inquiry,  comparing  the  seal  with  the  seal  last  produced.  One 
of  the  jurors  examined  witness  as  follows : — '*  You  say  at  first  you 
''did  not  know  the  seal  to  the  dividend  power,  but  subsequently 
"  there  was  nothing  to  excite  your  suspicion  in  the  transaction,  as 
*'  to  its  being  perfectly  legal  and  correct ; "  and  witness  replied, 
"certainly." 

Henry  Bibby  deposed  that  he  was  a  Master  Extraordinary  of  the 
Court  of  Chancery,  and  was  so  in  November  1842;  and  to  the 
documents  purporting  to  be  powers  of  attorney,  bearing  date  respec- 
tively 22nd  of  November  1842,'l7th  of  November  1843,  aud  10th. 
of  June  1845,  his  name  was  subscribed  respectively  as  a  witness. 
On  cross-examination,  he  deposed  and  proved  that  upon  the  occa- 
sion he  signed  the  document,  purporting  to  be  power  of  attorney  of  ^  «». 
22nd  of  November  1842,  he  did  not  see  James  Burnham  affix  the 
seal  thereto,  and  that  he  had  no  recolleotion  that  James  Burnham 
was  present  on  that  occasion  ;  and  to  the  best  of  his  recollection  at 
this  remote  period,  no  person  was  present  but  Grace  himself.    He 


.  288  COMMON  LAW  REPOETS. 

T.  T.  1 852.  saw  Grace  apply  the  seal  to  the  wax,  otherwise  he  would  not  have 
Exch.  Cham, 
v-.^-v Witnessed  the  instrument;  he  was  not  aware  of  what  he  attested, 

R AMK     OF 

iBELAND      '^^^Q^^J  ^^^  James  Burnham  afGLxed  the  seal ;  he  was  not  aware  of 

f  •  any  such  thing,  and  knew  nothing  about  it.    The  same  obserrstions 

OF  EVANS*    ^^^  evidence  applied  to  all  the  documents.    He  depended  on  the 

CHARITIES,  character  of  Grace ;  he  did  not  know  that  Grace  was  at  that  time 

acting  as  agent  of  the  trustees. 

James  Edmonds  and  Abraham  Denroche  gave  similar  evidence. 
EJdward  Smithwick  deposed  that  he  was  mayor  before  Mr.  Hac- 
kett,  and  commenced  his  mayoralty  in  the  winter  of  1843 ;  he  tt- 
tended  only  one  meeting  during  his  time.  About  the  latter  part  of 
the  month  of  October,  he  recollected  having  called  for  an  account  of 
the  receipts  of  the  funds,  and  on  that  occasion  he  observed  a  receipt 
for  interest  on  £9000 ;  he  called  the  Dean  aside,  and  told  hiip  be 
thought  it  necessary  that  the  trustees  should  be  satisfied  the  prin- 
cipal was  secured  as  well  as  the  interest  paid ;  he  had  no  reason  to 
suspect  any  thing  on  the  occasion  as  regarded  that  particular  item ; 
but  had  a  general  impression  that  there  was  mis-management,  hot 
could  not  say  that  it  was  By  Grace,  and  could  not  say  by  whom  it 
was.  He  told  the  Dean  that  he  thought  they  should  satisfy  them- 
selves that  the  principal  money  was  secured,  as  well  as  the  interaet 
received.  He  again  communicated  with  the  Dean  in  a  few  da^s 
after.  During  his  year  of  office,  he  urged  the  necessity  of  making 
inquiries,  and  the  Dean  told  him  he  would  do  so.  He  again  pressed 
the  Dean,  and  he  said  that  he  might  rest  satisfied  the  stock  or  part 
of  it  was  secure,  or  something  to  that  efiect  i  that  was  all  the  com- 
munication he  had  during  his  year  of  office ;  he  did  not  at  that  time 
know  of  any  thing  being  done  with  a  view  to  the  ascertainment  of 
how  the  funds  were  circumstanced.  He  never  went  or  sent  to  the 
Bank.  On  his  cross-examination,  he  deposed  it  was  not  a  sogges- 
tion  as  to  the  money  being  invested;  he  did  not  question  the 
•investment,  but  the  abstraction,  and  the  Dean  satisfied  his  mind. 
The  defendants  then  gave  in  evidence  the  five  letters  of  attorney, 
bearing  date  respectively  22nd  of  November  1842,  I6th  of  Janoary 
1843,  15th  of  June  1843,  17th  of  November  1848,  and  10th  of 
June  1845. 


COMMON  LAW  REPORTS.  289 

The  first  letter  was  as  follows  : —  T.  T.  1852. 

"Le*ter  ot  Attobhit,  No.  15,390.  Ettch,  Chmi. 

"  For  Saij:,  £3000  old  £34  per  cent,  stock  or  annuities.  ^^^^  ^^ 

"  Know  all  men  by  these  presents,  that  wo,  the  trustees  of  the  r. 

''charities  of  Joseph  Evans,  Esq.  (under  our  corporate  seal),  do  ^^^^^^^^ 
"jointly,  and  each  of  us  doth  severally  for  ourselves  and  the  sur-  charities. 
''  vivor  of  usy  make,  constitute  and  appoint  Robert  Corbet,  of  the 
*'  city  of  Dublin,  stockbroker,  our  true  and  lawful  attorney  for  us, 
**  in  our  names  and  on  our  behalf,  and  also  for  and  in  the  names 
"and  name  and  on  the  behalf  of  the  survivor  of  us,  to  sell, 
^  assign  or  transfer  all  or  any  part  of  £3000,  part  of  our  share 
''or  interest  in  the  old  £3^  per  centum  per  annum  Government 
"stocks,  annuities  and  funds,  which  are  consolidated  and  made 
"  transferable  at  the  Bank  of  Ireland  by  several  Acts  of  Parlia- 
"ment,  to  receive  the  consideration  money  and  give  receipts  for 
"the  same,  and  to  do  all  lawful  acts  requisite  for  effecting  the 
"premises,  hereby  ratifying  and  confirming  all  that  our  said  at- 
"tomey  shall  do  therein  by  virtue  hereof;  and  in  case  of  the 
"  death  of  all  or  any  of  us,  this  letter  of  attorney,  as  to  all  mat- 
"  ters  and  things  which  after  our  respective  decease  shall  be  done 
"by  our  said  attorney,  by  virtue  of  or  under  colour  or  in  pursu- 
"  ance  thereof^  shall,  so  far  as  the  Governor  and  Company  of  the 
"  Bank  of  Ireland  are  interested  or  concerned,  be  as  binding  upon 
"our  respective  executors  and  administrators  as  the  same  would 
"have  been  upon  us  if  living,  unless  notice  in  writing  of  our 
"respective  deaths  shall  have  been  previously  given  to  the  Go- 
"  vemor  and  Company  by  our  respective  executors  or  administra-  i 

''  tors,  or  by  some  person  or  persons  interested  in  the  property  to 
"which  this  letter  of  attorney  refers;  and  unless  such  notice  be 
"given,  we  hereby  severally  covenant,  promise  and  engage,  and 
"bind  ourselves  and  our  respective  executors  and  administrators, 
"to  and  with  the  said  Governor  and  Company  of  the  Bank  of 
"Ireland,  that  our  respective  executors  and  administrators  shall 
''and  do  allow,  ratify  and  confirm  as  good,  valid  and  effectual 
^  against  them  and  our  respective  estates,  whatsoever  shall  or  may 
"be  done  by  our   said  attorney  after  our  respective   decease,  so 
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T.  T.  1852.  ''far  as  the  said  Governor  and  Company  of  the  Bank  of  IreUnd 
^  \  ''shall  or  may  be  in  anj  waj  or  manner  interested  therein.    In 

BA.WK    OF 

"  witness  whereof,  we  have  hereunto  set  oar  seal  the   22nd  day 
V.  "of  November  1842. 

"  Sealed  and  delivered  in  the  pretence  of  us,  by  the  Worthipjkl  Jaxsb  *i 
BuBNHAM,  Mayor  of  the  city  of  Kilkenny,  and  the  chairman  of  \  L.  S. 
the  tnutees.  J 

'*  HsNRT  BiBBT,  of  the  city  of  Kilkenny,,  a  Master  Extnordinaiy  of 
her  Majesty's  High  Conrt  of  Chanceiy  of  Irelaad. 

"  William  Grace,  of  said  city,  Notary  Public. 

"  I  demand  to  act  by  this  letter  of  attorney. — ^Witness  my  hand 
this  23rd  of  November  1842.  "  Robert  Corbet." 

"  Witness— J.  Anderson." 


TRUSTEES 
OP     EVANS' 
CHARITIES. 


The    next   letter,    dated   the  16th  of  January  1843,  was  thus 

attested : — 

• 

"  Sealed  and  delivered  in  the  presence  of  us,  James  Burnham,  Esq.,  i 
Mayor  of  the  dty  of  Kilkenny,  the  chairman  of  the  said  trustees,  | 
he  being  thereto  authorised  by  them. 

**  James  Edmonds,  of  the  city  of  Kilkenny,  one  of  the  High-sheri£b  of 
of  said  city. 

"  WnJJAM  Gbace,  of  said  dty.  Notary  Poblic" 


Al.s. 


The  next  bore  date  the  15th  of  June  1843,  and  was  thus  at- 
tested : — 
**  Sealed  and  delivered  in  the  presence  of  us,  by  James  Burnmam,  "^ 

Esq.,  Mayor  of  the  city  of  Kilkenny,  chairman  of  the  said  tnis-  >L.  S. 

tees.  J 

"  Abraham  Denrochb,  of  the  dty  of  Kilkenny,  propdetor  of  The 

Kilkenny  Moderator  newspaper. 
**  William  Grace,  of  the  said  dty,  Notaiy  Pnblic" 


The  next  bore  date  the  17th  of  November  1843,  and  was  at- 
tested as  the  preceding  one  by  Henry  Bibby  and  William  Grace. 

The  next  bore  date  the  10th  of  June  1845,  and  was  thus  at- 
tested : — 
"  Sealed  and  delivered  in  the  presence  of  us,  by  The  Bey.  Wilbsr-i 

FORCE  Caulpield,  as  their  chairman,  on  the  part  and  behalf  of  I L.  S. 

the  said  tmstees.  J 

"  Henry  Bibbt,  of  the  dty  of  Kilkenny,  a  Master  Extraordinary  of 

her  Majesty's  Court  of  Chanceiy  of  Ireland. 
'*  William  Grace,  of  the  said  dty,  Notary  Public." 
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A  similar  demand   at  foot  of  each  of  these  by  Corbet   to   act  T.  T.  1862. 

Exch.  Cham. 
thereon.  /— ^^ 

BANK.    OF 

The  defendants  then  closed  their  case.  ibelawd 

The  Chief  Justice  then  told  the  jiuy,  that  if  they  believed  v- 

TB>nSTEE8 

the  evidence  offered  by  the  plaintiffs  in  support  of  the  issues,  the    ^^  evans' 
said  five  documents  purporting  to  be  letters  of  attorney  were  all    charities. 
forgeries;  and  that  believing  them  to  be  so,  they  were  bound  to 
find  a  verdict  for  the  plaintiffs,  unless  they  should  be  of  opinion 
upon  the  evidence,  and  come  to  the  conclusion,  that  the  use  made  of 
the  common  seal  of  the  corporation,  whereby  the  defendants  were 
imposed  on  and  defrauded,  was  caused  exclusively  by  the  neglect  or 
default  of  the  plaintiffs ;  and   in  that  case  the  jury  should  find  a 
verdict  for  the  defendants.     And  he  further  told  the  jury  that  in 
considering  whether  the  use  so  made  of  the  common  seal  of  thQ 
plaintiffs  was  the  exclusive  cause  of  the  imposition  and  fraud  prac- 
tised on  the  defendants,  they  should   consider  whether  there  was 
any  neglect  or  default  on  the  part  of  the  defendants  in  examining 
the   said  letters  of  attorney  or  inquiring  into  their  genuineness ; 
and  that  if  they  were  of  opinion  that   there  was  such  neglect  or 
.  defiftult,  and  that  same  in  any  degree  contributed  to  said  imposition 
and  fraud,  they  should  find  for  the  plaintiffs.     The  jury  found  for 
the  defendants. 

Counsel  for  the  plaintiffs  objected  to  'Said  charge,  and  called  on 
bis  Lordship  to  tell  the  jury  that  if  they  believed  that  the  said 
documents  purporting  to  be  letters  of  attorney  were  forgeries,  the 
jury  should  find  for  the  plaintiffs,  notwithstanding  the  evidence 
adduced  and  relied  on  in  support  of  the  allegation  of  such  default 
or  neglect  on  the  part  of  the  plaintiffs.  This  his  Lordship  refused 
to  do,  and  Counsel  for  the  plaintiffs  thereupon  excepted. 

The  Counsel  for  the  plaintiffs  then  called  on  his  Lordship  tq 
direct  the  jury,  that  if  they  believed  upon  the  evidence  that  the 
plaintiffs  did  not  previously  authorise  and  were  not  privy  to  the 
affixing  of  the  common  seal  to  the  said  alleged  letters  of  attorney, 
or  any  of  them,  and  did  not  by  any  subsequent  act  adopt  the 
said  letters  of  attorney,  or  any  of  them,  or  the  transfer  of  the 
stock  of  the  plaintiffs,  made  under  colour  of  the  authority  of  them, 
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T.  T.  1852.  or   anj  of  them,   they  should   find    for   the   plaintiffs.     This  his 

JExChm    ChUtHm 

^ — /    Lordship  also   refused ;  and  Counsel   for  the    plaintiffs  again  ox- 
bank  OP  ,   - 

IBBLAND        ^^P^«^- 

V,  In  Michaelmas  Term  1848,  the  case  was  argued  on  this  bill  of 

OF  BVANs'  ®^^P^>©P*>  before  Blaciububne,  C.  J.,  Cbamptoh,  J.  and  Pee- 
CHABITIB8.  BIN,  J.,  when  the  exceptions  were  allowed,  and  a  venire  de  now 
awarded. 

On  this  venire  de  novo  the  case  was  brought  to  trial  a  second 
time  in  the  Sittings  after  Hilary  Term  1849,  before  Cbampton,  J.; 
the  defendants  did  not  appear,  and  a  verdict  was  had  for  the 
plaintiffs. 

Judgment  having  been  entered  for  the  plaintiffs  on  the  verdict 
found  in  their  favour  on  the  second  trial,  the  defendants  obtained 
a  fiat  for  a  writ  of  error;  in  obedience  to  which,  the  Chuf 
Justice  returned  the  transcript  of  the  record  into  this  Court  oa  the 
2nd  of  May  1849*  That  transcript  set  out  the  declaration,  plea, 
similiter^  a  venire  for  Michaelmas  Term  1847,  that  the  Sheriff  did 
not  return  the  writ ;  and  continuances  were  then  entered  up  to  the 
11th  of  January  1849,  on  which  day  the  Sheriff  returned  the  writ 
of  venire  facias  juratores  served  and  executed.  It  then  set  forth 
that  on  the  1st  of  February  1849  the  pkintifis  appeared  before 
Cbampton,  J.,  and  that  the  defendants  made  default,  and  a  verdict 
was  accordingly  had  against  them. 

Prior  to  the  issuing  of  this  transcript,  Counsel  on  behalf  of  the 
plaintiffs  in  error  had  applied  to  the  Court  of  Queen's  Bench,  in 
Easter  Term  1849,  that  the  officer  of  that  Court  be  directed  (in  case 
the  record  had  not  been  made  up),  to  include  therein  the  seTcral 
proceedings  as  they  stood  on  record  on  the  files  of  the  Court; 
and  that  such  record  should  comprise  the  pleadings  up  to  the  first 
trial — the  bill  of  exceptions  taken  by  the  plaintiffs  to  the  charge  of 
the  Chdef  Justice  at  the  first  trial — the  judgment  of  the  Court 
thereon,  ordering  a  venire  de  novo,  and  the  verdict  lind  judgment 
thereon.  This  application  was  refused  as  premature  (a).  This 
application  was  renewed  in  the  same  Term — the  officer  having 
served  the  plaintifis  with  notice  that  he  would  not  insert  the  bill 

(a)  See  12  Ir.  Law  Rep.  365. 
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of  exceptions  in  the  record,  and  was  again  refused-^tlie  Court  being  T.  T.  1852. 
of  opinion  that  it  being  an  application  in  the  nature  of  an  allegation     • — ^/-— '' 
alleging  diminution,  the  proper  course  in  such  a  case  was  to  issue     ibeland 
the  writ  of  error,  and  obtain  a  certiorari  to  return  the  reoord ;  and  v. 

T&08TESS 

on  the  return  to  allege  diminution,  if  the  point  sought  to  be  inserted  ^^  evans* 
be  omitted  (a).  The  transcript  was  accordingly  returned  to  this  CHAi^iTtss. 
Court. 

On  the  9th  of  June  ld49»  errors  were '  assigned,  stating  that 
judgment  was  given  for  the  trustees  of  the  charities,  which  should 
have  been  given  for  the  Bank  of  Ireland ;  and^  also  error  in  this, 
that  by  the  record  rules,  ^^  remaining  of  record  in  the  Court  of 
Queen's  Bench,  it  appeared,  &c.  (setting  forth  the  proceedings  on 
the  first  trial,  bill  of  exceptions,  and  award  of  venire  de  novo 
thereon),  and  alleging  that  there  was  error  in  so  awarding  this 
venire  de  mwo,  whereas  judgment  ought  to  have  been  given  for  the 
Bank. 

And  that  a  venire  de  novo  was  awarded,  but  no  venire  de  novo 
was  returned  or  filed  of  record. 

And  that  judgment  for  the  trustees  was  founded  on  a  verdict 
after  the  award  of  a  venire  de  novo^  wheretis  no  such  trial  ought  to 
have  been  had. 

And  this,  that  notwithstanding  the  verdict  on  second  trial,  judg- 
ment ought  to  have  been  given  for  the  Bank. 

And  as  allegation  of  diminution,  there  was  in  Court  below  a 
record  containing  said  first  Nisi  Prius  record,  and  said  bill  of 
exceptions,  duly  incorporated  in  the  postea  in  pursuance  of  the 
statute. 

And  there  was  also  remaining  amongst  the  rolls  of  said  Court  a 
judgment  or  order  awarding  a  venire  de  novo  upon  said  bill  of 
exceptions ;  so  that  said  record  was  diminished  and  untruly  certi- 
fied, in  not  certifying  entire. of  said  record. 

In  Michaelmas  Term  following,  the  plaintiff  obtained  a  writ 
of  oertiorari,  directing-  the  Court  of  Queen'b  Bench  to  tranamit 
into  this  Court  the  entire  of  the  record,  process  and  proceedings  in 

this  cause,  which  remained  in  said  Court  (b) ;  and  on  the  23rd  of 

* 

(«)  Vide  I  Com.  Law  Bap.  S«. '  (b)  Ibid,  896. 

VOL.  3.  38  L 
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T.  T.  1852.  November,  in  pursuance  of  ibis  certiorari^  tbe  documents  required 
Exeh.  Cham.  ,.,.,,  ,      .     ., 

^ , '     were    returned  into  tbis  Court,  and   similar  errors  were  again 

BANK     OF 

IRELAND     asMgned. 

f>'  On  tbe  Ist  of  February  1860,  Counsel  on  bebalf  of  tbe  plaintiii 

TRUSTEES 

OF  EVANS*  &PP^^^^  ^  ^^^  Court  tbat  tbe  transcript  of  tbe  record  so  certified 
CHARITIES,  into  tbis  Court  be  sent  back  to  the  Court  of  Queen's  Bencb  to  be 
amended  according  to  tbe  record,  as  certified  upon  tbe  return  to  tbe 
writ  of  certiorari;  and  tbe  Court  granted  tbe  application  (a).  And 
in  Easter  Term  following,  plaintiffs'  Counsel  moved  the  Court  of 
Queen's  Bencb  that  the  officer  be  directed  to  amend  tbe  record  of 
the  judgment  in  tbis  cause,  hj  introducing  therein  all  tbe  proceed- 
ings as  they  then  stood  of  record'  in  tbis  Court,  comprising  the 
pleadings  up  to  the  first  trial — tbe  record  and  finding  of  tbe  jury 
thereon — tbe  bill  of  exceptions  taken  by  tbe  plaintiffs  to  tbe  charge 
of  the  Chief  Justice  at  the  first  trial,  and  the  judgment  of  tbe 
Court  thereon,  awarding  a  venire  de  novo,  and  tbe  verdict  and 
judgment  thereon.  Tbis  application  was  refused,  on  tbe  ground 
that  tbe  first  transcript  was  regular,  being  founded  on  tbe  pottea 
and  verdict  therein  recited  ;  and  that  the  bill  of  exceptions  and  the 
order  for  the  venire  de  \un>o  constituted  no  part  of  the  record  of 
tbe  final  judgment. 

Tbe  record  and  documents  having  been  again  transmitted  to  tbis 
Court,  and  errors  having  been  assigned,  and  a  joinder  in  error,  the 
case  was  argued  by — 

Darhy  and  Niapier,  on  behalf  of  tbe  plaintiffs,  and  H.  HamilUm 
and  Macdihioghy  for  the  defendants. 

Cur,  ad.  vuU. 


'"^^^  ^'  Jackson,  J.,  having  stated  the  facts,  proceeded  to  say : — 

Two  questions  have  been  raised  and  argued  before  us — flnt, 
can  we  look  at  the  documents  returned  to  this  Court  upon  tbe 
certiorari  P — Secondly,  if  we  can,  and  if  we  ought  to  consider  them, 
was  tbe  judgment  of  tbe  Court  of  Queen's  Bencb,  allowing  the 
exceptions,  and  awarding  a  venire  de  novoj  right  or  wrong  ? 

(a)  VUe  1  Com.  Law  Bep.  407. 
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Upon  the  first  question,  it  is  contended  by  the  plaintiffs'  Counsel,  T.  T.  1852. 

that  the  transmiss  first  returned  was  a  transcript  of  the  judgment     * — ^^ '' 

roll,  which  was  made  up  in  the  Queen's  Bench,  agreeably  to  the     t«bi^aot> 
practice  ever  since  the  Act  of  28  G.  3,  c.  31 ;  and  that  the  addi'  v. 

tional  matter  forms  no  part  of  the  record,  and  is  not  properly  before  bvans' 

this  Court.    Secondly,  that  the  records  or  matters  returned  to  this    charities. 
Court  upon  the  certiorari    contradict  the  record,   and  therefore 
cannot  be  looked  at  by  this  Court. 

It  is  contended  by  the  defendants,  that  the  practice  has  not  been 
uniform ;  but  even  supposing  it  has  been  the  practice  to  make  up 
the  judgment  roll  omitting  the  bill  of  exceptions,  and  the  rule  pro- 
nounced thereon,  in  cases  where  the  exceptions  have  been  allowed, 
I  do  not  think  the  party  aggrieved  by  the  setting  aside  of  his  verdict 
erroneously  should  be  prevented  from  having  that  proceeding 
brought  before  a  Court  of  Error  for  correction,  at  all  events  after 
final  judgment. 

It  might  be  doubted,  perhaps,  on  the  authority  of  Kennedy  v. 
Crregg^  whether  a  writ  of  error  could  be  brought  on  the  award  of  a 
venire  de  novo  before  final  judgment ;  but  I  confess  I  cannot  see  why 
the  party  who  is  deprived  of  his  verdict,  and  against  whom  a  venire 
de  novo  has  been  erroneously  awarded,  should  be  obliged  to  go  to 
a  new  trial,  and  undergo  the  delay  and  expense  of  taking  excep- 
tions, and  proceeding  on  to  final  judgment,  before  he  could  bring  a 
writ  of  error.  The  object  of  the  statute  recited  in  the  preamble  was 
to  prevent  delay  and  expense,  and  there  is  nothing  indicating  an 
intention  to  oblige  the  party  to  wait  for  final  judgment  before 
bringing  a  writ  of  error.  It  enacts  that  the  bill  of  exceptions  shall 
be  incorporated  in  the  postea.  This  would  appear  to  make  it  matter 
of  record  ;  and  the  award  of  a  venire  de  novo,  if  not  a  judgment,  is 
at  least  an  award  in  the  nature  of  a  judgment. 

In  England  this  question  never  could  have  arisen  :  there  the 
exceptions  were  never  considered  in  the  Court  in  which  the  action 
was  pending.  The  exceptions  were  attached  to  the  record,  and  sent 
at  once  to  the  Court  of  Error.  That  very  able  Judge,  the  late  Chief 
Justice  Tindal,  in  the  case  of  Lord  Trimlestown  v.  Kemmis  (a),  it 

(a)  9  CI.  k  F.  772. 
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T.  T.  1852.  is  true,,  g^ves  to  tke  House  of  Lords  the  opixiioD  of  the  English 
Jadges,  aad  states  that  the  Courts  in  Ireland  in  which  actions 
depended  had  not  the  power,  before  the  statute  of  28  G.  3,  c  31, 
to  deal  with  a  bill  of  exjoeptions  at  all.  No  doubt,  the  practice  in 
England  is  more  coofonnable  to  the  terms  of  the  Statute  of  West- 
CHABiTiES.  minster  than  the  L^h  practice ;  but,  neverthelesSi  whether  thej 
had  the  power  or  not,  there  can  be  no.  doubt  that  the  Irish  Courts  of 
original  jurisdiction  did,  for  more  than  a  century  before  the  statute 
of  28  &  3,  c.  31,  deal  with  bills  of  exceptions.  This  is  im>ved  bj 
1  Haw.  Exeh.^  p,  342,  where  the  case  of  Lessee  Desmmnsa  ▼•  Tke 
Bishop  of  Kiiiala  (in  the  year  1686)  is  reported.  It  would  appear 
that  the  English  Judges,  however  eminent  and  learned,  were  not 
well  informed  as  to  the  practice  and  proceedings  in  our  Irish  Courts. 
One  of  the  most  distinguished  of  that  very  distinguished  body,  the 
late  Lord  Mansfield,  appeared  utterly  ignorant  on  this  subject  In 
Lynam  v.  Tke  King  (a) — ^which  was  taken  by  writ  of  error  from 
the  Queen^s  Bench  in  Ireland  to  the  Queen's  Bendi  at  Westminster, 
iQ  1776— Lord  Mansfield  says :— "  The  next  objection  is,  that  die 
'*  Courts  below  have  gone  into  arguments  on  the  bill  of  exceptions. 
''  It  certainly  is  so.  The  Court  has  proceeded  by  mistake  m  the  bill 
^*  of  exceptions,  and  gone  into  arguments  upon  it.  UntU  very  iaiefy 
^*  ikere  was  no  bill  of  eseeepHons  in  Ireland^  and  they  were  at  a  loss 
^<  in  this  case  how  to  proceed."  Howair^e  Exchequer  was  published 
in  1759  by  an  officer  of  that  .Court,  and  he  gives  the  whole  course 
of  proceeding  on  bills  of  exceptions,  going  Wk,  in  one  case,  near  a 
century ;  and  there  can  be  no  doubt  as  to  the  practice. 

With  reference  to  the  view  I  take  of  this  case,  it  is  rather  a 
matter  of  curious  and  interesting  reseai^hthan  at  all  necesssaiy  to 
our  decision,  to  ascertain  whether  the  prootice  of  all  the  Courta  has 

been  uniform  as  to  the  mode  of  dealing  with  bills  of  exceptions 

whether  judgments  were  uniformly  made  up  as  the  judgment  in  this 
case  has  been  enrolled  in  the  Queen's  Bench,  or  whether  both  or 
either  of  the  parties  could  bring  error  upon  a  decision  of  the  Court 
in  which  the  action  depended  upon  the  bill  of  exceptions^  befisre  final 
judgment. 

(a)  Cowp.  501. 
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It  appears  to  me,  that  previoas  to  1769,  the  practice  in  oar'Court  T.  T.  1852, 
of  Exchequer  'had  been  settled,  and  that  after  final  judgment  the     v. \ 
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party  thinking  himself  aggrieved  might  bring  his  writ" of  error  after     ,„„^  ^,_ 
judgment,  and  have  the  dedsion  of  the  Court  below  on  the  bill  of  v. 

7BIT9TBSS 

exceptions  examined  in  the  Court  of  Error  (a).  ^„  , 

OF  SVAM8 

But  it  is  said,  secondly,  that  these  matters  returned  by  the  oer-  S^^^i^ii^i^s* 
tiarari  contradict  the  record,  and  therefore  'cannot  be  looked  at  by 
this  Court.  The  first  answer  given  to  this  is  :by  the  question — ^what 
is  the  record?  Must  we  not  take  the  2^i  Prius  record,  incorpo^ 
rating  the  bill  of  exceptions,  and  the  award  of  a  venire  de  novo  by 
the  Court,  certified  by  the  Chief  Jitstioe,  to  be  part  of  the  record  ? 
But  in  what  do  those  proceedings  contradict  the  record  first  trans- 
mitted ?  Only  in  the  continuances,  which  we  have  legislative 
auth<Mrity  (by  13  Fife.,  c.  18,  s.  43)  for  treating  as  mere  fictions 
and  Blatters  of  form.  *Would  it  not  be  monstrous,  at  this  time  of 
day,  to  suffer  parties  to  be  deprived  of  their  right  to  have  the 
decision  of  a  Court  in  matters  of  l&w  reviewed,  and,  if  wrong,  to 
hav6  them  set  right,  by  mere  fictions  and  technicality?  I  quite 
subscribe  to  the  rule  that  parties  are  not  to  be  permitted  to  aver 
against  the  record ;  but  this  ought  only  to  be  held  to  apply  to 
matters  of  substance,  and  not  to  noiere  expletives  and  matters  of 
fonsk*  We  have  now  all  the  proceedings,  as  they  really  occurred, 
before  us,  and  we  can  reject  the  fiction,  and  supply  its  place  with 
the  reali^.  We  can  examine  what  has  been  done  by  the  Court  below 
in  matters  of  law,  and  if  there  be  error  in  those  prooeedings»  we  are 
bound,  in  my  judgment,  to  rectify  the  error. 

But  though  I  have  thus  discussed  the  the  two  grounds  upon 
which  it  has  been  insisted  that  we  should  not  look  into  the  matters 
letunied  upon  the  eeriiarari^  it  is  not  necessary  for  mo  to  determine 
on  either  of  them,  for  I  think  the  judgment  of  the  Queen's  Bench 
fihonld  be  afilnaed,  whether  we  have  regard  to  these  matters  or  not. 
If  our  attention  is  to  be  confined  to  the  original  tmnsmiss,  there  is 
confessedly,  no  error  upon  the  record,  and  we  must  affirm  the 
judgment ;  if,  on  the  other  hand,  we  are  bound,  to  examine  the 
additional  matter  retomed,  I  think  the  exceptions  have  been  rightly 
(a)  1  How.  Exch.  343. 
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Exch,  Cham,      ,       .    , 

V '     the  judgment. 

IRELAND  '^^^^  brings  me  to  the  second  question  I  proposed  to  consi- 

V.  der  : — Was  th^  judgment  of  the   Queen's  Bench,  allowing  the 

OF  E  vans'    cxcep^io^s  ^^  ^^6  charge  of  the  Chief  Justice,  and  awarding  the 

CHABiTiES.  venire  de  novo^  right  or  wrong  ? 

It  appears  to  me,  with  all  deference,  that  the  exceptions  taken  to 
the  charge  are  well  founded. — [His  Lordship  stated  the  question 
submitted  to  the  jurj.] — The  first  clause  w6uld  appear  to  present 
quite  a  different  question,  namely — Whether  the  use  of  the  seal  wts 
caused  exclusively  by  the  default  or  neglect  of  the  plaintiffs  ?  Bat, 
I  think,  the  meaning  of  the  first  clajase  must  be  interpreted  bj  the 
second ;'  if  not,  the  charge  is  not  consistent,  and  is  objectionabla  on] 
tliat  ground.  The  use  of  the  words  *'  whether  the  use  so  made,"  in 
the  second,  shows  we  must  so  interpret  it ;  and  if  so,  it  is  manifest 
that  there  was  not,  and,  in  the  nature  of  things,  it  is  impossible 
there  could  have  been,  evidence  that  the  use  made  of  the  seal  (that 
is,  the  affixing  it  to  the  forged  powers,  of  attorney)  was  the  exclunve 
cause  of  the  imposition  and  fraud  practised  on  the  Bank.  The 
affixing  of  the  seal  of  itself  gave  no  validity  or  efficacy  to  the 
power;  it  required  due  attestation  according  to  the  statute  (whidi 
the  Bank  were  bound  to  look  to),  and,  therefore,  the  annexing 
and  procuring  that  false  attestation  was,  and  must  have  been, 
partly  the  cause  of  the  imposition  and  fraud,  and,  therefore,  the 
affixing  the  seal  neither  was  or  could  be  the  exelusitfe  cause  of 
that  imposition. 

It  is,  I  think,  plain  that,  taking  the  meaning  of  the  charge  accord- 
ing to  the  literal  construction  of  either  clause,  there  was  not,  and 
could  not  be,  evidence  to  go  to  the  jury  to  support  the  view  pre- 
sented by  it  i  for  how  could  it  be  said  there  was  evidence  that 
(according  to  the  first  clause)  the  neglect  or  default  of  the  plaintiffi 
was  the  exclusive  cause  of  the  use  made  of  the  seal  ?  It  might,  no 
doubt,  have  afforded  the  opportunity,  but  it  is  impossible  to  say  it 
was  the  exclusive  cause  of  affixing  the  seal  to  the  forged  power ;  for, 
notwithstanding  the  opportunity^  it  would  not  have  been  done  to 
this  day,  unless  necessity,  or  cupidity,  or  some  other  cause  had 
supervened. 
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But  suppose  the  meaning  of  the  charg«  to  be,  that  if  the  jury  T.  T.  1852. 

believed  that  the  loss  was  sustained  bj  reason  of  the  ezclusire     — ^. > 

neglect  and  default  of  the  plaintiffs  (that  is,  without  any  neglect  or  i|.r.T  and 

defiinlt  on  the  part  of  the  defendants),  in  that  case  the  jury  should  v. 

«  TRUSTEES 

find  for  the  defendants.     This  is  the  sense  in  which,  I  think,  it  has    ^_  «--.«„t 

been  treated  in  the  argument  before  us ;  and  taking  it  in  this  sense,    cha&i'^ies. 

I  think,  in  my  opinion,  the  charge  was  wrong.    Here  the  following 

questions  arise  :>-l8  negligence  on  the  part  of  the  plaintiffs  a  de« 

fence?     Supposing  that  established,  is  the  negligence  imputed  to 

the  plaintiffs  here  of  simk  a  nature  as  to  constitute  such  defence  ? 

Thirdly,  is  there  evidence  to  go  to  the  jury  of  such  negligence  ?  The 

chai^  assumes  there  is  such  evidence ;  in  that  the  charge  is  wrong. 

The  negligence  imputed  and  mainly  relied  upon  ia,  the  allowing  their 

*oommon  seal  to  remain  in  the  uncontrolled  custody  of  their  agent 

Grace.     The  Act  incorporating  them  undoubtedly  empowered  three 

of  the  trustees  to  order  and  dispose  of  the  custody  of  the  seal,  and 

^  of  the  use  and  application  of  it."    It  does  not  appear,  one  way  or 

the  other,  whether  the  trustees  did,  by  any  formal  act,  order  and 

dispose  of  its  custody.     Suppose  they  had  done  so,  and  committed  it 

to  the  care  of  a  clerk  or  agent  in  whom  they  placed  perfect  con- 

^dence,  or  to  one  of  their  own  body,  would  that  amount  to  default 

or  negligence  ?    If  it  would  not,  it  seems  hard  to  say  that  what 

appears  in  this  case  would  amount  to  default  or  neglect;  because, 

in  the  supposed  case  the  very    same  consequences    might  have 

resulted,  which  have  unfortunately  occurred  in  this  case. 

But  suppose  the  conduct  of  the  trustees  does  amount  to  default 
or  negligence  in  regard  to  the  custody  of  the  seal,  the  next 
question  arises,  viz. — ^Is  it  such  neglect  or  default  as  will  constitute 
a  defence  to  this  action?  It  must  be  observed  that  this  is  not 
an  action  the  gist  of  which  is  negligence.  The  declaration  does  not 
complain  of  negligence,  but  is  founded  upon  positive  breach  of  duty 
in  withholding  from  the  plaintiffs  their  legal  rights.  First,  it  charges 
refusal  to  transfer  stock,  of  which  plaintiffs  were  the  legal  owners 
and  holders,  to  their  legal  appointee.  Secondly,  it  charges  defend- 
ants with  permitting  the  plaintiffs'  stock  to  be  transferred  without 
any  valid  legal  authority  from  them.   Thirdly,  it  charges  defendants 
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Esfch,  Chaau 
—  - — '     payable  to  them  on  the  stock,  of  which  they  were  the  legal  holdere 
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mvT  Awn      *°^  owners.    In  my  opinion,  no  anthority  has  been  prodooed  in  the 

Kn  Ik  Art  AND 

V-  .  course  of  the  able  argnments  we  haTC  heard,  which  tends  to  prove 
OF  EVANS*  ^^^  neglect  wkerely  in  regard  to  the  custody  of  the  common  setl 
cHAKiTus.  could  afford  a  defence  to  such  causes  of  action  as  these. 

We  must  consider  what  ib  the  nature  of  public  stock  or  funds. 
How  is  property  in  them  acquired  and  transferred  ? — aad  what  is 
the  duty  of  the  Bank  in  regard  to  them  and  the  holders  ?  Stock  or 
public  funds  ara  a  debt  due  by  the  public  to  the  original  subseribers 
to  the  loan,  or  to  the  legal  transferee  of  such  debt,  or  of  portions  of 
it|  by  the  original  subscriber,  or  of  *the  legal  transferee  thereof. 
Though  it  is  a  chose  in  action,  a  valid  legal  transfer  may  be  made  of 
it,  but  can  only  be  made  by  the  means  prescribed  by  the  statute. 
The  37  G.  .S,  c  54,  s.  6,  enacts,  <'  That  it  shaU  be  lawful  for  the 
'*  Governor  and  Company  of  the  Bank  of  Ireland  to  authorise  and 
"  direct  persons  to  keep  books,  wherein  all  assignments  or  transfers 
*'  of  the  said  principal  sum  or  stock  shall  be  entered  and  registered 
"  in  such  manner  as  they  shall  direct,  and  every  iuA  entry  shall  he 
**  signed  by  the  person  or  persons  making  sueh  assignmeut  or 
'*  tranrfer  ;  or  if  such  person  or  persons  be  absent,  by  his,  her,  or 
**  their  attorney  or  attorneys  thereunto  lawfidly  authorised  in 
'*  writing,  under  his,  her,  or  their  hand  and  seal,  or  hands  and 
^*  seals,  to  be  attested  by  two  or  more  credible  witnesses/*  The 
property  in  public  funds  or  stock,  therefore,  cannot  be  divested  (that 
is,  transferred  from  one  person  or  party  to  another),  unless  the  entry 
shall  be  signed  by  the  person  making  the  transfer,  or  by  the  attorney 
thereunto  lawfully  authorised,  in  writing,  under  his  or  their  hand 
and  seal,  to  be  attested  by  two  or  more  credible  witnesses.  Aod 
this,  perhaps,  may  account  for  the  singular  attestation  to  the  genuine 
power  of  attorney  to  receive  the  dividends  first  set  out  in  the  bill  of 
exceptions,  viz.,  **  Signed,  sealed  and  delivered  in  the  presence  of  ni, 
**  by  Parr  Eingsmill,  Mnyor  of  Kilkenny,  Joseph  Bourke,  Dean  of 
**  Ossory,"  both  these  gentlemen  being  trustees.  Perhaps  it  was  cfin- 
sidered  they  thereby  satisfied  the  terms  of  the  statute — ^the  two  tntf* 
tees  having  signed,  sealed  and  delivered  the  instrument,  and  likewiss 
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attested  the  fact,  and  certainly  the  Bank  acted  on  it  as  a  sufficient  T.  T*  1862. 

JExeh.  Cham. 
power.    Bat  with  regard  to  the  five  powers  of  attorney  to  transfer     v— .,, f 
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or  selly  it  is  admitted  that  none  of  these  were  signed,  sealed  or  deli-     ikeland 
vered  by  the  plaintiffs,  or  any  of  them — that  they  are  forgeries.  ^' 

TRUSTEES 

None  of  them,  in  the  attestation,   profess   to  be  signed  by  the    q^  evans' 

trustees  ;  and,  perhaps,  in  the  case  of  a  corporation  aggregate  th^t    charities. 

is  not  necessary.     The  first  purports  to  have  been  sealed  and  deli- 

vered  by  James  Bnrnham,  Mayor  of  Kilkenny,  and  chairman  of  the 

trustees,  in  presence  of  two  witnesses.     But  Bumham  proves  he 

never  sealed  and  delivered  any  power  of  attorney,  and  never  saw 

the  seal,  or  authorised  any  transfer. 

The  next  purports  to  be  sealed  and  delivered  (but  it  does  not  say 
h^)  James  Bumham,  Mayor,  and  chairman  of  the  trustees,  he  being 
thereto  authorised  by  them. 

The  third  and  fourth  bear  the  same  attestation  as  the  first,  and 
the  fifth  purports  to  be  sealed  and  delivered  in  presence  of  two 
witnesses,  by  the  Rev.  Wilberforce  Caulfield,  as  the  chairmian  on 
behalf  of  the  trustees.  I  have  noticed  the  several  differences 
between  the  genuine  and  forged  powers  of  attorney.  They  will  be 
important  in  reference  to  another  question  in  the  case ;  and  there  is 
this  further  observation,  that  Grace  was  the  attorney  to  receive  the 
dividends  on  the  genuine  power  of  attorney,  but  not  on  any  of  the 
forged  instruments. 

It  remains  to  consider  the  duty  and  liability  of  the  Bank.    It  is 

their  duty  (and  they  receive  considerable  remuneration  from  the 

public  for  the  performance  of  it)  to  keep  books  in  which  all  entries 

of  tranfers  shall  be  made;  which  entries  must  be  signed  by  the 

party  transferring,  or  by  his  attorney,  lawfully  authorised,  as  we 

have  seen*    This  is  the  only  effectual  conveyance  or  transfer  of  the 

property.    It  is  also  their  duty,  at  their  peril,  to  see  that  transfers 

are  duly  made.   The  Bank  must  also  keep  other  books,  in  which  are 

entered  the  names,  descriptions  and  address  of  all  original  owners  or 

holders  of  stock  by  transfer,  and  also  a  debtor  and  creditor  account 

with  every  owner  or  holder  of  stock,  showing  the  amount  of  stock 

of  which  each  became  possessed  from  time  to  time,  and  the  amount 

which  they  transfer  to  others  from  time  to  time.   These  latter  books 
VOL.  3.  39  L 
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JExcA.  Cham. 
-  ^»  ■  ..^     each  person  is  possessed  of  at  anj  given  time,  so  as  to  gnide  the 

BANK  Of 

IRELAND      ?A^  ^  permitting  or  refusing  to  permit  transfers  to  be  made,  and 
V*  also  to  enable  the  Bank  to  ascertain  the  half-yearly  dividends  paj- 

TKD8TEKS 

OF  EVANS'  ^^^^  ^  ®^^  stockholder.  But  the  entries  in  these  latter  books,  ot 
CHARITIES,  ledgers,  ha^e  no  operation  at  all  upon  the  transfer  of  the  property, 
which  can  only  be  effected  by  the  signature  of  the  party  or  hia 
attorney  to  the  entry  in  the  transfer  book.  What  then  are  the 
relative  positions  of  the  plaintiffs  and  the  Bank  ?  The  plaintiffs  are 
creditors  of  the  public  to  a  certain  amount  of  principal  debt,  not 
ear-marked  or  tangible.  Being  so,  they  are  entitled  to  transfer 
the  whole  or  any  part  of  that  principal  to  any  one  they  please; 
and,  in  the  meantime^  until  they  have  done  so,  to  receive  the  half- 
yearly  dividends  upon  it.  The  Bank  are  the  bookkeepers  and 
accountants  employed  and  paid  by  the  publie,  who  are  the  debtors, 
for  superintending,  permitting  and  recording  the  transfer — ^for  keep- 
ing correct  accounts  to  show  who  are  the  public  creditors  at  aoj 
given  point  of  time,  and  they  are  the  medium  through  which  the 
public  pays  to  its  creditors  the  dividends,  or  the  principal,  whenever 
the  debt  is  paid  off  at  par.  It  is  obvious  that  no  entries  made  or 
permitted  by  the  Bank,  the  servants  of  the  debtor,  can  divest  the 
property  of  the  creditor  in  his  proportion  of  the  principal  debt. 
Nothing  short  of  his  signature,  or  that  of  his  attorney,  dnlj 
appointed,  in  the  transfer  book,  can  transfer  it  from  him.  Corbet, 
then,  not  having  been  plaintiffs'  attorney  to  sell,  his  signature  has 
not  divested  the  plaintiffs'  property ;  and  if  it  remains  in  the 
plaintiffs,  )he  Bank  are  bound  to  permit  them  to  transfer  when 
desired,  and  in  the  meantime  to  hand  over  to  them  the  dividends 
which  they  have  received  for  that  very  purpose.  In  this  view,  I 
conceive,  the  action  in  this  case  must  be  sustained  upon  the  counts 
for  not  permitting  the  transfer,  and  for  not  paying  the  dividends. 
The  trustees  have  suffered  no  loss,  as  yet,  in  respect  of  the  prin- 
cipal. 

The  •  ,  as  between  the  Bank  and  the  transferee  of  the  stock,  is 
subject  io  '  very  different  consideration.  The  transferee^ accepts  the 
transfer,  and  pays  his  money  for  the  stock  upon  the  faith  and 
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JBaxh.  0ham, 
have  permitted  and  recorded  the  transfer.   The  debtor  is  in  justice,     v..^. f 

BANK  OI* 

as  well  as  in  law,  bound  by  the  act  of  their  servants.    Besides,  it     mgLAND 
would,  in  most  cases,  be  impossible  to  trace  or  ear-mark  it.    I  think  r. 

the  case  of  Davis  v.  The  Banh  of  England  fully  supports  this  view.  ^^  evans^ 
The  doctrine  established  by  it  has  been  acted  on  in  many  cases,  and  charities. 
was  recognised  fully  by  Lord  Denman,  C.  J.,  in  Coles  v.  The  Bank 
of  England^  and  in  KeUy  v.  The  Banh  of  Ireland:  though  Counsel 
have  said  arguendo  that  it  has  been  disapproved  of,  and  though  the 
judgment  was  reversed  in  The  Bank  of  England  v.  Davis  (a),  it 
was  only  for  want  of  an  averment  in  the  declaration  that  the  Bank 
had  received  the  money  from  the  Government  to  pay  the  divid^ds, 
which  averment  has  been  carefully  inserted  in  the  present  declara- 
tion ;  and  that  case  has  never  been  overruled.  It  may  be  hard  on 
the  Bank,  but  the  security  of  the  public  requires  that  ^he  responsi- 
bility should  rest  on  the  Bank.  Best,  C  J.,  in  Davis  v.  The  Banh- 
of  England^  answers  the  argument  from  hardship  well ;  in  giving 
judgment,  he  says : — "  We  feel  that  the  circumstances  may  occasion 
*' difficulty  and  embarrassment  to  the  Bank.  We  think,  however, 
"that  the  Bank  should  be  subjected  to  such  difficulty  and  embar- 
"  rassment,  rather  than  the  stockholder  should  suffer  injustice.  It 
*'  is  the  duty  of  the  Bank  to  prevent  the  entry  of  a  transfer  until 
^*eheg  are  satisfied  that  the  person  who  claims  to  be  allowed  to 
*<  make  it  is  duly  authorised  to  do  so."  Were  the  law  otherwise, 
the  whole  property  of  every  stockholder  would  be  at  the  mercy 
of  the  clerks  of  the  Bank.  Such,  then,  is  the  state  of  the  law, 
and  such  the  public  policy  on  which  that  law  is  founded.  And 
therefore  I  hold  that  mere  negligence  on  the  stock-owner's  part,  and 
especially  negligence  entirely  unconnected  with  the  making  of  the 
transfer  in  question,  cannot  absolve  the  Bank  from  responsibility,  if 
they  permit  his  stock  to  be  transferred  without  his  authority. 

I  have  said  no  case  has  been  cited,  nor  have  I  been  able  to  find 
any,  in  which  such  negligence  as  is  here  imputed  furnished  a 
defence  to  the  action.  I  think  they  are  all  cases  in  which  the  party 
seeking  to  hold  the  Bank  answerable  was  guilty  of  fraud  or  bad 

(«)  5  B.  &  C.  185. 
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''— V '     the  commission  of  the  fraud  hj  another,  or  had  in  some  manner 
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IKELAITD      authorised  the  transfer,  or  recognised  it  as  being  valid  after  it  had 
V-  been  made,  or  appeared  to  have  been  more  or  less  implicated  in  or 

T&U8TEES 

OF  EVANs'  concerned  with  the  particular  transaction  for  which  he  sought  to 
CHABiTixs.  make  the  Bank  answerable.  If  the  trustees  of  the  charity  have 
"been  guilty  of  the  species  of  negl^t  imputed  to  them  (and  I  am  far 
from  saying  that  they  have  been  as  careful  as  they  should  have 
been  as  to  the  custody  of  their  seal),  the  Bank  having  suffered  loss 
thereby,  they  might,  perhaps,  maintain  an  action  against  the  trus- 
tees. But  I  think  they  would  probably  be  met  by  the  defence  they 
have  set  up  to  this  action,  for  I  do  not  consider  the  Bank  free  from 
blame  in  this  matter.  There  was  quite  enough  upon  the  face  of  the 
forged  powers  of  attorney,  if  not  to  excite  suspicion,  at  least  to  call 
for  inquiry,  and  no  inquiry  was  made.  The  striking  difference 
between  the  attestation  of  the  genuine  power  of  attorney,  and  every 
one  of  the  forgeries,  was,  in  my  mind,  quite  sufficient  to  make  it 
their  duty  to  ascertain  the  genuineness  of  the  documents  before  they 
allowed  a  transfer,  and,  as  Best,  C.  J.,  says,  in  Davis  v.  J%e  Bank 
of  England  .*-^*'  The  Bank  may  take  reasonable  time  to  make 
'*  inquiries,  and  require  proof  that  the  signature  to  the  power  of 
"  attorney  is  the  writing  of  the  person  whose  signature  it  purports 
"to  be." 

Much  of  what  I  have  already  said  is  equally  applicable  to  the 
Second  charge  of  neglect  imputed  to  the  trustees— namely,  that  the 
trustees  had  been  cautioned  respecting  the  character  and  conduct 
of  Grace,  and  had  failed  to  take  any  precautionary  measures 
whereby  the  loss  of  property  might  have  been  prevented ;  I  shall 
only  add,  respecting  it  that,  even  supposing  it  were  such  neglect  as 
would  avail  the  defendants  in  this  action  (which,  for  the  reasons 
I  have  given,  I  think  it  is  not),  yet  it  could  only  affect  the  last 
transfer ;  for  it  appears  it  was  during  Smithwick^s  mayoralty  that 
Dean  Vignoles  received  the  caution.  It  appeared  from  the  evidence 
that  Smithwick's  mayoralty  expired  at  the  close  of  1844.  He  must 
have  succeeded  Burnham,  who  was  mayor  in  1843,  and  all  the 
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forged  powers  of  attorney  appear  to  have  been  made  during  Burn-  T.  T.  1852. 

Exch,  Cham. 
ham's  mayoralty,  except  the  last.  ^^ v ' 

BANK  OF 

I  am  therefore  of  opinion  that,  whether  we  are  to  confine  our      Iceland 
attention  to  the  transmiss  of  the  record  first  sent  up  to  this  Court,  or  «• 

TRUSTEES 

whether  we  are  to  extend  it  to  the  additional  matter  returned  to  ^p  evans' 
the  certiorari^  the  judgment  of  the  Court  of  Queen's  Bench  is  free  charities. 
from  error.  It  is  not,  indeed,  suggested  that  there  is  any  error  in 
the  transmiss;  and  with  respect  to  the  rule  pronounced  upon  the 
bill  of  exceptions,  I  think  the  exceptions  were  rightly  allowed,  that 
the  venire  de  novo  was  properly  awarded,  the  second  trial  and 
verdict  properly  had,  and  that  the  final  judgment  entered  thereon 
ought  to  be  affirmed. 


Ball,  J. 

Two  questions  are  to  be  disposed  of  in  this  case. 

As  to  the  first  point,  the  proposition  contended  for  by  the  defend- 
ants in  error  is  this : — ^that  the  verdict  on  the  first  trial,  and  the  bill 
of  exceptions  to  the  Judge's  charge,  and  the  allowance  of  the  excep- 
tions by  the  Court  of  Queen's  Bench,  and  the  award  of  a  venire  de 
novot  consequent  on  that  allowance,  constitute  no  part  of  the  record 
of  the  judgment  of  the  Court  below,  and  consequently  are  not  ex- 
aminable by  this  Court,  and  ought  not  to  be  adjudicated  upon  on 
the  present  writ  of  error. 

It  is  admitted,  however,  on  the  part  of  the  defendants,  that  if, 
instead  of  allowing  the  exceptions,  the  Court  below  had  overruled 
them,  such  overruling  should  appear  on  the  record  of  the  judgment, 
and  consequently  would  be  examinable  upon  a  writ  of  error.  Ac- 
cordingly, the  defendants'  proposition  is  in  substance  this,  that  no 
reciprocity  exists  in  point  of  law  as  between  litigants  circumstanced 
as  are  the  parties  on  this  record,  in  reference  to  the  redress  against 
an  erroneous  decision  of  the  inferior  Court,  the  party  excepting  tQ 
the  Judge's  charge  being  entitled  to  a  writ  of  error  if  his  exceptions 
be  overruled ;  but  the  party  deprived  of  his  verdict  by  the  allow- 
ance of  the  exceptions,  having  no  right  to  a  writ  of  error,  and  being 
left  without  any  redress  against  an  erroneous  decision  of  the  Court 
below,  the  efiect  of  this  doctrine  would  be,  that  the  party  having 
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T.  T.  1 862.  the  opinion  of  the  Judge  in  point  of  law,  besides  t^^e  verdict  of  the 
Exch.  Cham,     .  .     ,  .     y, 
, jury,  m  his  fayour,  and  who  therefore  maj  be  taken,  presumaUj, 

iBEiiAND     ^^  ^  ^^  ^^®  righ^i  is  to  be  concluded  bj  the  erroneous  judgment  (u 
V.  it  may  be)  of  the  Court  below ;  whereas  the  rights  of  appeal  would 

TRUSTEES 

OF  EVANs'    ^  afforded  to  the  other  party,  who,  jirtma/act>,  at  least,  would  be 

CHARITIES,  supposed  to  be  in  the  wrong.    Against  a  doctrine  so  anomalous,  and 

so  fraught  with  apparent  injustice,  it  appears  to  me  that  we  are 

bound  to  struggle,  and  not  to  yield  to  it  our  assent,  unless  satisfied 

that  it  rests  upon  undoubted  principles  of  law. 

As  an  answer  to  this  imputation  of  unreasonableness  and  unfair- 
ness, it  has  been  urged,  on  the  part  of  the  defendants  in  error,  that 
the  judgment  of  the  Court  below,  overruling  exceptions,  being  in  its 
nature  final,  is  properly  the  subject  of  a  writ  of  error;  whereas  the 
allowance  of  exceptions,  according  to  the  case  of  Kennedy  v.  Gre^t 
is  only  an  interlocutory  judgment,  and  therefore  not  the  proper  sub* 
ject  for  such  writ.  If  the  case  of  Kennedy  v.  Gregg  was  rightly 
decided,  such  would  appear  to  be  its  legal  result ;  though  if  that 
decision  were  to  be  reviewed,  it  might  perhaps  admit  of  consider- 
ation, whether  the  allowance  of  exceptions  should  be  deemed  a  mere 
interlocutoiy  judgment,  in  the  sense  in  which  such  judgments  have 
been  held  not  to  be  examinable  upon  writs  of  error ;  as,  for  ex- 
ample, in  assumpsit,  the  judgments  quod  comjnUei,  and  such  like. 
However,  taking  that  decision  to  be  law,  does  it  do  more  than  serve 
to  account  for  the  anomaly,  on  the  ground  of  the  distinction  between 
interlocutoiy  and  final  judgments  quoad  the  right  to  bring  writs  <^ 
error;  without  showing  that  the  allowance  of  exceptions  (even 
though  it  should  amount  to  no  more  than  an  interlocutory  judg- 
ment) should  not  appear  upon  the  roll  of  final  judgment  when  made 
up,  and  be  thus  examinable  in  this  Court  upon  a  writ  of  error 
brought  on  such  final  judgment?  If  it  doies  not  show  this,  it  affords 
no  answer  to  the  argument  based  upon  that  anomalous  condition  of 
the  litigant  parties,  which  would  be  the  result  of  the  doctrine  for 
which  the  defendants  in  error  here  contend. 

But  further,  ip  answer  to  this  objection,  it  has  been  argued,  on 
the  part  of  the  defendants  in  error,  that  there  is  no  more  injustice 
in  refusing  a  writ  of  error  to  a  suitor  deprived  of  his  verdict  by  the 
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allowance  of  exceptions  ai^d  the  award  of  a  ventre  de  novo^  than   T.  T.  1862. 

„       .  .,  Exch.^Cham. 

m  refusing  an  appeal  to  a  party  whose  verdict  is  set  aside  on  a     <—    y-   .^ , 

motion  for  a  new  trial.     But  is  there  not  this  distinction  between      ,„_.  ^^-^ 

the  two  cases,  that  in  the  former,  the  party  whose  exceptions  are  v- 

'TRITS'I'SES 

disallowed  has  his  writ  of  error,  while,  if  the  exceptions  be  allowed,    ^^  evans' 
his  opponent  is  without  remedy?  whereas  on  a  motion  for  a  new    charities. 
trial,  the  order  of  the  Court,  whatever  it  may  be,  is  conclusive  upon 
both  parties — ^both  are  equally  without  redress. 

Then  it  is  said  that  there  is  nothing  unfair  or  unreasonable  in 
this  anomalous  condition  of  the  suitor,  deprived  of  his  verdict  by 
the  award  of  a  venire  de  navo^  without  any  right  of  appeal  from  that 
judgment ;  because  it  was  in  his  power  to  have  appeared  on  the 
second  trial,  and  to  have,  either  by  a  second  bill  of  exceptions,  or  a 
special  verdict,  raised  the  same  question  which  had  been  disposed  of 
by  the  allowance  of  the  first  bill  of  exceptions,  and  eventually  ob- 
tained the  decision  of  a  Court  of  Error  on  the  matter  in  controversy ; 
but  I  cannot  hold  it  to  be  either  just  or  reasonable,  that  a  party 
should  be  thus  subjected  to  the  delay  and  expense  of  appearing  on 
a  second  trial,  and  encountering  a  second  bill  of  exceptions  or  a 
special  verdict,  for  the  sole  purpose  of  obtaining  a  decision  which 
might  have  been  had  in  the  first  instance  by  simply  bringing  under 
the  review  of  the  Court  of  Error  the  judgment  of  the  Court  below 
upon  the  first  bill  of  exceptions :  and  it  is  the  more  difiicult  to  feel 
reconciled  to  such  a  doctrine,  when  it  is  put  forward  on  the  result  of 
the  true  construction  of  28  6r.  3,  c.  31,  a  statute  which,  in  its  pre- 
amble, recites  the  object  of  the  Legislature,  in  framing  it,  to  have 
been  to  avoid  the  great  delay  and  expense  incident  to  bills  of  ex- 
ceptions. 

Then,  upon  what  ground  is  it  insisted  that  this  Court  is  not  at 
liberty  upon  this  writ  of  error  to  adjudicate  upon  the  allowance  of 
the  exceptions  by  the  Court  below  ?  It  is  admitted  that  in  England 
the  doctrine  here  contended  for  on  the  part  of  the  defendants  in 
error  would  be  altogether  unsustainable,  the  Statute  of  Westmin- 
ster having  provided  that  exceptions  shall  be  put  upon  the  judgment 
roU,  and  further,  that  the  Court  of  Error  shall  proceed  to  judgment, 
as  to  whether  the  exceptions  should  be  allowed  or  disallowed,  that 


308  COMMON  LAW  REPORTS. 

T.  T.  1852.  is  to  say,  that  both  parties,  and  not  merely  the  one  whose  ezoep* 
Exch.  Cham, 
^«— V ^     tions  are  disallowed,  are  to  be  entitled  to  the  judgment  of  the  Court 

IRELAND      ^^  Error.    But  it  is  contended  that  this  provision  of  the  Statute  of 

V.  Westminster  has  been  impliedly  repealed  in  Ireland,  by  28  G.  3, 

TRUSTEES 

OF  E vans'  ^°^  ^^^^  ^^  effect  of  that  statute  is  to  confine  the  right  to  the  judg- 
CHARITIES,  ment  of  the  Court  of  Error  to  the  party  whose  exceptions  have  been 
overruled.  To  establish  this  position,  the  defendants  in  error  rely, 
in  the  first  place,  on  the  language  of  the  statute  itself;  secondly,  on 
the  practice  in  Ireland  since  the  statute,  furnishing,  as  they  insist, 
a  contemporaneous  exposition  of  its  provisions;  and  thirdly,  they 
insist,  that  without  contradicting  the  record  made  up  in  conformity 
with  this  practice,  this  Court  cannot  enter  upon  the  examination  of 
the  judgment  of  the  Court  below  allowing  the  exceptions,  or  adjudi^ 
cate  thereon. 

As  to  the  first  point,  they  insist  that  the  effect  of  the  provision 
of  28  Cr.  3,  c.  31,  that  the  exceptions  shall  be  incorporated  with  the 
pasteOf  is  to  repeal,  by  implication,  the  enactment  of  the  Statate  of 
Westminster,  that  the  exceptions  should  be  placed  on  the  roll  for 
the  judgment  of  a  Court  of  Error ;  for  inasmuch  as  iheposiea  itself 
did  not  appear  on  the  roll,  the  incorporation  of  the  exceptions  with 
that  which  was  excluded  from  the  roll  amounted  in  effect  to  their 
exclusion  also.  I  cannot  say  that  this  process  of  reasoning  has  sat- 
isfied my  mind  that  the  foregoing  provision  of  28  Cr  3,  c.  31,  has 
had  the  effect  of  depriving  of  his  writ  of  error,  under  the  Statute  of 
Westminster,  the  party  prejudiced  by  the  allowance  of  exceptions  in 
the  Court  below.  I  find  no  such  intention  indicated  by  the  recitals 
or  preamble  of  the  28  G^.  3,  c.  31,  and  it  does  not  occur  to  me  that 
any  sound  reason  exists  for  the  introduction  into  Ireland  of  a  rule 
of  practice  so  essentially  different  from  that  which  has  prevailed  for 
so  many  centuries  in  England.  The  incorporation  of  the  exceptions 
witb  the  posteOf  as  directed  by  28  G.  3,  does  not  appear  to  me  so 
inconsistent  with  the  exercise  of  the  judgment  of  the  Court  of  Error, 
both  for  and  against  the  exceptions,  as  provided  by  the  Statute  of 
Westminster,  as  to  warrant  me  in  holding  that  that  direction 
amounts  to  a  virtual  repeal  of  the  latter  statute  in  the  foregoing 
particular.    I  should  rather  hold  that  no  sufficient  ground  appears 
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for  the  inference  that  any  thing  more  was  intended  to  be  effected  by  T.  T.  1 852. 

JExch.  Cham, 
the  28  G,  3,  c.  31,  than  is  expressed  in  iis  two  enactments;  the      .^*-^...— ^ 

first  enabling  the  inferior  Court  to  dispose  of  bills  of  exceptions  in     iilsla.ni> 

the  same  manner  as  the  Court  of  Error  was  authorised  to  do  by  the  v. 

TRUSTEES 

Statute  of  Westminster,  and  the  second  substituting  the  signature  ^^  'evans' 
of  the  Judge  to  the  bill  of  exceptions  in  lien  of  his  seal,  which  had  chakities. 
been  required  by  the  Statute  of  Westminster. 

It  is  then  argued,  on  the  part  of  the  defendants  in  error,  that, 
apart  from  the  question  of  the  repeal  of  the  Statute  of  Westminster, 
by  the  28  6r.  3,  c.  31,  the  allowance  of  exceptions  should  not  appear 
on  the  roll  of  final  judgment;  for  this  reason,  that  such  allowance  is 
a  mere  order  of  the  Court  below  on  a  nuitter  collateral,  and  not  a 
judgment  of  that  Court.    To  establish  this  point,  the  precise  terms 
of  the  statute  28  G.  3  are  reHed  on ;  the  Court  below  *'  shall  have 
**auihoiity  to  examine  bills   of   exceptions,  and  give  judgment 
"thereon,  or  make  such  order,  either  by  arresting  the  judgment, 
^  granting  a  9enire  de  navo^  or  otherwise,  as  shall  be  agreeable  to 
'* justice."    It  is  insisted  that  the  term  ** judgment"  is  used  in  the 
foregoing  enactment  as  iqpplicable  to  the  disallowance  of  exceptions 
only,  and  not  to  their  allowance,  and  that  the  term  ^'  order  ^'  is  there 
used  as  applicable  to  the  allowance  of  exertions,  with  the  award  of 
a  vemire  de  novo  consequent  thereon ;  however,  Chief  Justice  Tin- 
dal,  in  pronouncing  the  opinion  of  the  Judges,  in  TrinUesUntm  y. 
Kemmis,  which  was  adopted  by  the  House  of  Lords  in  giving  judg- 
ment in  that  case,  appears  to  have  put  an  opposite  construction 
upon  the  above  enactment,  with  reference  to  the  meaning  of  the 
terms  "judgment"  and  '* order"  therein  contained.      The  words, 
"  to  give  judgment  thereon  (says  the  Chief  Justice),  means  either 
^for  the  plaintiff  or  defendant,  aeeording  to  the  merits  of  the  excep- 
^  taons ; "  that  is  to  say,  that  it  is  equally  a  Judgment  of  the  Court 
whether  the  exceptions  be  disallowed  or  allowed,  and  a  venire  de 
novo  awarded.:  and  again,  '*to  grant  a  venire  de  novo  (says  die 
'*  Chief  Justice)  means  the  ordinary  judgment  when  the  exceptions 
''  are  aUowed,"  thus  reiterating,  in  effect,  the  statement,  that  to  grant 
a  venire  de  novo  is  to  pronounce  a  judgment.     To  this  may  be 
added,  that  as  ihe  term  "order"  is  applied  in  the  foregoing  enact- 
VOL.   3.  40  L 
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T.  T.  1852.  ment,  as  veil  "  to  the  arrest  of  the  judgment"  as  to  the  award  of 
jExck,  Cham. 
^ ^— -^     a  venire  de  novo,  and  as  an  order  to  arrest  the  judgment  is  admit- 

BA.IIK.    OP 

IRELAND     ^^^  ^^^^  ^  judgment  of  the  Court,  it  appears  reasonable  to  infer, 
V*  that  as  ''order*'  means  judgment  of  the  Court,  when  applied  to  arrest 

TRUSTEES 

OF  EVAHs'    ^^  judgment,  it  should  have  the  same  meaning  when  applied  in  the 
CHARITIES,  same  sentence  to  the  award  of  a  venire  de  novo. 

It  is  further  contended,  on  the  part  of  the  defendants  in  error, 
that  apart  from  all  reasoning  upon  the  construction  which  should  be 
given  to  the  28  G.  3,  c  31 — the  practice  which  has  prevailed  in  Ire- 
land ever  since  the  passing  of  that  Act— ^f  omitting  from  the  roll  of 
final  judgment  the  bill  of  exceptions  and  award  of  venire  de  mono 
thereon,  as  if  the  latter  were  a  mere  order  for  a  new  trial — should  be 
deemed  a  contemporaneous  exposition  of  the  statute,  and  condusive 
of  its  true  construction  at  the  present  day.  Upon  this  I  may  ob- 
serve, that  the  same  evidence,  whereby  we  are  made  aware  of  the 
existence  of  this  {mustice  since  the  passing  of  the  Act,  has  also  in- 
formed us  that  it  existed  in  Ireland  long  before  the  Act  passed;  and 
this  being  so,  it  may  be  asked,  whether  it  be  entitled  to  be  treated  as 
a  contemporaneous  exposition  of  the  statute  ?  When  a  practice  is 
introduced  for  the  first  time,  consequent  upon  the  enactment  of  a 
statute,  and  continued  for  a  long  period  without  interruption,  it  may 
be  reasonable  to  infer  that  the  new  practice  was  adopted  by  the 
ofiBicers  of  the  Court,  on  consultation  with  personfr  of  competent  judg- 
ment and  information,  and  upon  consideration  had  by  the  Judges, 
and  with  their  sanction.  It  can  hardly  be  presumed  that  any  import- 
ant alteration  in  the  practice  of  the  Court  can  take  place  under  any 
other  circumstances;  such  new  practice,  when  uninterrupted  and 
unquestioned  after  a  considerable  period  of  time,  may  be  well  entitled 
to  respect,  as  a  contemporaneous  exposition  of  the  statute  in  which 
it  originated ;  but  when  a  practice,  instead  of  commencing  on  the 
passing  of  an  Act,  was  in  force  long  before,  and  was  only  noi  al- 
tered after  the. statute,  it  is  quite  another  question  whether,  under 
such  circumstances,  any  sufficient  ground  is  afforded  for  presuming 
that  the  attention  either  of  the  officers  of  the  Court  or  of  the  Judges 
was  called  to  the  construction  of  the  Act,  and  whether  it  is  not  as 
reaaonabk  to  conjecture,  that  whereas  before  the  statute  the  prae^ 
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tice  had  been  to  treat  the  award  of  the  Court  below  for  a  venire  de  T.  T.  1852. 

Exchm  Chtnn, 
novo  as  a  mere  order  for  a  new  trial,  and  in  point  of  law  it  could      %^...-v«..^ 

be  nothing  more,  and  to  omit  it  accordinglj  from  the  record  of  the     mE^^uD 

judgment.    TheT  effect  of  the  statute  in  giving  legal  validity,  as  a  «• 
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judgment  of  the  Court  below,  to  what  had  been  previously  a  mere  ^^  bvans' 
order  of  that  Court,  may  not  have  been  at  all  adverted  to ;  and  the  charities. 
old  practice  may  have  in  this  way  remained  unaltered. 

But  again,  has  this  practice  continued  without  interruption  since 
the  passing  of  28  G.  3,  c.  91?    It  may  be  observed,  that  the  in- 
stances are  not  likely  to  have  been  numerous,  when  it  could  have 
been  the  interest  of  any  party  to  question  the  validity  of  this  prac- 
tice.   I  apprehend  it  could  have  been  only  in  the  comparatively  rare 
cases  (like  the  present),  when  parties  who  had  lost  the  benefit  of  the 
verdict  they  had  obtained,  by  the  allowance  of  a  bill  of  exceptions 
in  the  Court  below,  and  declined  to  appear  on  the  second  trial,  and 
then  brought  a  writ  of  error  after  final  judgment,  relying  on  the 
erroneous  judgment  of  the  Court  below,  in  awarding  a  venire  de 
novo.    Two  cases,  however,  have  been  cited  {Howard  v.  Shaw^  and 
Beghie  v.  Clark)  ^  wherein  the  parties  so  circumstanced  appear  to 
have  asserted  their  right  to  have  the  award  of  the  venire  de  novo, 
and  the  proceedings  which  led  to  it,  set  forth  upon  the  roll  of  final 
judgment ;  and  their  opponents,  instead  of  relying  upon  the  practice 
of  the  Court,  as  precluding  a  review  of  the  award  of  a  venire  de 
novo  by  the  Court  of  Error,  appear  to  have  yielded  the  point,  and 
consented  to  the  bill  of  exceptions,  and  the  award  of  the  venire  de 
novo  being  set  forth  on  the  roll  of  the  judgment.     Then  it  is  said, 
that  the  practice  in  question,  having  no  legal  existence  previous  to 
the  passing  of  28  G,  3,  c.  31,  it  was  presumably  for  the  purpose  of 
legalising  it  that  the  statute  was  passed.     It  may  be  asked,  however, 
what  warrant  have  we  for  presuming  such  to  have  been  the  inten- 
tion of  the  Legislature?      The  object  of  the  Act  appears  by  its 
recital,  and  by  its  express  enactments.     It  recites,  that  it  had  been 
holden  that  the  practice  which  had  prevailed  before  the  Act,  for 
the  Court  below  to  entertain  bills  of  exceptions  and  make  orders 
thereupon,  was  not  conformable  to  law;  and  it  then  proceeds  to 
legalise  that  practice ;  but  as  So  the  practice  here  in  question,  of 
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T.  T.  1852.  omitting  the  bill  of  exceptions  and  the  award  of  the  venire  from 
Em:h.  Cham, 
^— V '     the  record   of  the  judgment,  the  Act  is  silent^  making  no  refer- 

BANK   OP  .  .  ,  .        , 

IRELAND     ®°^^  ^  ^^   either  m  its  preamble  or  in  its  enactments;  and  is 
V*  it  not  reasonable  to  account  for  this,  bj  the  consideration  that 

TBUSTEES 

OF  EVANS*  ^^®  omission  of  the  bill  of  exceptions  and  the  award  of  the  tenire 
CHABiTiES.  de  novo  from  the  judgment  roll,  being  a  proper  practice  as  long 
as  such  award  amounted  to  a  mere  order  of  the  Court  below,  it 
would  cease  to  be  such  the  moment  when,  by  force  of  the  statute, 
such  award  was  to  become  a  judgmeht  of  that  Ck>urt,  and  conae- 
quentlj  no  legislation  on  the  subject  of  that  practice  could  be  re- 
quired ? 

Then,  as  to  the  assumed  binding  character  of  this  long  coune 
of  practice,  see  how  other  practices  of  Courts  of  Law  in  Ireland 
have  fared  when  they  come  to  be  inquired  into  by  the  ultimate 
tribunal  of  the  country.  In  Qraifs^  case{a\  the  House  of  Lords 
had  to  consider  a  practice  which  had  prevailed  in  Xreland  from 
a  remote  period,  of  refusing  to  persons  charged  with  felonies,  not 
capital,  the  right  of  peremptory  challenge ;  that  practice  had  been 
throughout  uniform  and  uninterrupted,  and  had  been  repeatedly 
sustained  by  the  decisions  of  the  Judges  in  Ireland ;  *'  and  yet," 
says  Judge  Patterson,  in  delivering  his  opinion  in  the  House  of 
Lords  (p.  465),  on  the  question  of  its  legal  validity,  **  the  practice 
"  in  Ireland  appears  to  have  been  different,  and  there  are  deci- 
'*  sions  of  very  eminent  Judges,  against  the  allowing  such  chal- 
^Vlenges,  before  the  present  case  arose.  Those  decisions  are  entitled 
*'  to  great  consideration^  and  should  not  be  lightly  overruled ;  but  I 
*'  do  not  feel  them  to  be  of  so  stringent  a  force  as  to  prevent  us  from 
"  freely  inquiring  into  their  soundness.''  Accordingly,  in  conformity 
with  his  opinion,  and  that  of  all  the  English  Judges,  with  a  angle 
exception,  the  House  of  Lords  declared  by  their  judgment  the  Irish 
practice  to  be  unsound  in  principle  and  unsustainaUe  in  law,  and 
they  abrogated  it  accordingly.  We  are  here  dealing  with  a  prac- 
tice not  uninterrupted  and  uniform,  as  in  Gra^s  ease^  not  sanctioned 
by  repeated  decisions  of  eminent  Judges,  but  a  practice  apparently 
given  up  as  unsustainable  in  the  only  two  cases  wherein  parties 

(a)  11  CI.  &  F.  4d5. 
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appear  to  have  had  an  interest  in  questioning  its  validity;  uncoun-  T.  T.  1852. 
tenanced  by  a  single  judicial  decision  in  its  favour,  and  which,  instead     — I,, — L 
of  originating  in  the  passing  of  the  Act,  had  existed  long  before,     ihbland 
and  was  suffered  to  continue,  through  inadvertence,  as  it  may  have  v. 

been,  after  the  statute  had  impliedly  rendered  its  continuance  illegal.  eyans' 

I  am  aware  that  the  Irish  praetiee,  which  was  condemned  in  Gra^^s  CHAaims. 
ctfwtf,  was  encountered  by  a  contrary  practioe  in  England,  and  that 
it  had  been  relied  on,  not  as  an  exposition  of  a  statute,  as  here,  but 
as  evidence  of  what  was  the  common  law  on  the  subject :  in  those 
particulars,  therefore,  it  may  be  distinj^uishable  from  the  present 
case;  but  I  cite  it  as  an  illustration  of  the  length  to  which  the 
highest  tribunal  in  the  country  is  disposed  to  go,  in  order  to  sustain 
sound  principles  of  law,  in  the  face  of  an  erroneous  practice  in  Courts 
of  Justice. 

Finally,  it  is  insisted  that  we  cannot  tretft  the  allowance  of  the 
exceptions  and  the  award  of  the  nenire  de  novo  as  part  of  the  record 
of  the  judgment  in  this  case,  without  contradicting  the  record  itaelf, 
which  sets  forth  continuances  by  vice  comes  mm  misii  breve,  in  lieu 
of  the  proceedings  on  the  bill  of  exceptions  which  actually  took 
place.  To  this,  a  sufficient  answer  appears  to  have  been  given,  to 
this  effect,  namely  that  the  continuances  being  admittedly  fictitious, 
and  having  been  declared  by  the  Legislature,  in  the  Process  and 
Practice  Act  (14  &  15  Vie.)  to  be  mere  fictions;*  and  this  Court, 
having  now  before  it,  on  the  return  of  the  certiorari,  the  proceed- 
ings which  really  took  place,  is  warranted  in  treating  those  pro- 
ceedings as  if  they  had  been  placed  on  the  record  of  the  judgment, 
where,  in  point  of  law,  they  ought  to  have  stood,  and  in  giving 
judgment  thereon  accordingly. 

For  the  foregoing  reasons,  therefore,  I  am  of  opinion,  upon  the 
first  question,  that  the  verdict,  bill  of  exceptions  on  the  first  trial, 
and  the  allowance  of  the  biU  of  exceptions,  and  the  award  of  the 
venire  de  novo  consequent  thereon,  should  be  deemed  part  of  the 
record  of  the  final  judgment  in  this  case,  and  examinable  by  this 
Court  upon  the  present  writ  of  error. 

As  to  the  second  question  which  we  are  called  on  to  decide,  it 
amounts  to  this : — does  the  mere  fact  of  the  corporation  seal  having 
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T.  T.  1852.  been  left  in  the  custody  of  Grace  amount  to  such  negligence  on  the 
Exch.  Cham.  .    ,  ,.        .  ,       ,  ......    ^ 

'^ , —       part  of  the  trustees  as  disentitles  them  to  recover  m  this  action  ;    1 

iBELAND      ^^^^  ^^^  ^^®  simple  fact  of  the  committing  of  the  seal  to  Grace's 
V,  custody,  because  this  is  the  only  evidence  given  in  the  case  whicL  I 

TBP9TKK8 

OF  EVANs'    ui^^l^i^^^A'^d  is  relied  on,  on  the  part  of  the  Bank,  to  establish  the 

CHABiTncs.   charge  of  negligence  against  the  trustees. 

Something  indeed  was  said  by  the  Counsel  in  argument  at  the 
bar,  on  behalf  of  the  Bank,  as  to  the  evidence  given,  to  the  effect 
that  some  suspicion  had  been  entertained  in  reference  to  Grace's 
conduct  on  a  former  occasion ;  this  suspicion  appears  to  have  oc- 
curred to  one  of  the  trustees,  but  it  was  years  before  the  transaction 
in  question,  and  it  was  stated  to  have  been  afterwards  removed  from 
his  mind ;  and  furthermore,  it  had  no  reference  to  any  misconduct 
on  the  part  of  Grace  with  respect  to  the  seal,  but  it  related  to 
another  matter,  foreign  to  the  present  inquiry.  Under  these  cir- 
cumstances, I  do  not  consider  it  a  transaction  which  ought  to 
affect  our  judgment  upon  the  question  at  issue. 

Upon  that  question,  my  opinion  is  in  favour  of  the  trustees.  1 
distinguish  between  the  simple  committing  of  the  seal  to  Grace 
for  safe  custody,  and  permitting  him  to  make  use  of  it  for  anj 
purpose;  and  I  apprehend  that  a  great  deal  of  the  argument 
used  against  the  trustees  has  resulted  from  the  confounding  toge- 
ther of  two  thiilgs  essentially  distinct,  namely,  the  bare  custody 
of  the  seal,  and  the  permission  to  use  it.  Had  the  trustees  aa- 
thorised  Grace  to  affix  the  seal  to  such  instruments  as  were 
required  to  be  executed  on  the  part  of  the  corporation,  and  he 
had  abused  his  authority  by  affixing  it  to  instruments  for  the 
transfer  of  the  stock  of  the  corporation  for  his  own  private  pur- 
poses, possibly  the  Bank  might  have  established  a  defence  against 
his  claim,  on  the  ground  that  the  trustees,  having  confided  to 
him  the  use  of  the  seal,  had  made  themselves^  in  some  sense, 
parties  to  any  abuse  of  it  he  might  commit.  I  give  no  opinion 
as  to  whether,  even  in  that  case,  this  action  could  have  been 
successfully  defended  under  the  circumstances  which  occur  here; 
but  the  question  with  which  we  have  to  deal  is  wholly  different. 
The  custody  of  the  seal  must  have  been  entrusted  to  some  person. 
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Grace  appears,  upon  the  evidence,  to  have  been   at   the   time   a  T.  T.  1852. 
man   of  respectable  character,  and  he  held  the  confidential  office      v^--^ ' 

SAUK.   OF 

of  secretary  to  the  trustees ;  to  him,  then,  naturally  and  reasonably      ntsL^i^i) 
was  confided  the  custody  of  the  seal.     That  he  should  make  use  v- 

of  it  for  the  commission  of  a  forgery,  was  neither  the  necessary  >  ^^  evans' 
nor  natural  consequence  of  its  being  left  in  his  care;  he  was /not  chakities. 
armed  with  any  authority  to  make  use  of  it  for  any  purpose ;  and 
if  he  did,  without  authority,  affix  it  to  an  instrument,  that  mere 
act  alone  imparted  no  validity  to  the  document,  inasmuch  as  the 
signatures  of  two  witnesses  attesting  the  fact  of  the  seal  having 
been  affixed  by  proper  authority  appears  to  have  been  essential, 
to  Yalidaie  the  transaction,  as  the  affixing  of  the  seal  itself.  The 
trustees  must  be  taken  to  have  been  aware  of  this,  and  the  ques- 
tion may  therefore  be  asked,  with  reason,  to  which  of  the  two 
parties  the  charge  of  negligence  is  imputable  in  this  transaction — 
to  the  trustees,  who  must  be  taken  to  have  known  that  the  mere 
affixing  of  the  seal  by  Grace,  without  due  authority,  could  not 
authorise  the  transfer — or  to  the  Bank,  who  appear  to  have  made 
no  inquiry  as  to  whether,  in  point  of  fact,  the  requisite  authority 
for  the  affixing  of  the  seal  had  been  given,  so  as  to  warrant  them  in 
giving  efiTect  to  the  transfer  ?  It  may  be  admitted,  that  in  leaving 
the  seal  in  the  custody  of  Grace,  the  trustees  afforded  to  him,  to  a 
certain  exteht,  an  opportunity  of  attempting  the  commission  of  for- 
gery; that  the  possession  of  the  seal  even  furnished  him  with  a 
temptation  to  commit  it,  and  that  the  trustees  may  thus,  in  some 
sense,  have  contributed,  indirectly  and  remotely,  to  the  perpetration 
of  the  offence ;  but  if  this  were  to  amount  to  negligence  on  their 
part,  constituting  a  defence  to  this  action,  could  they  have  acted  in 
almost  any  respect,  with  reference  to  the  seal,  in  such  a  way  as  to  be 
secure  against  the  charge  of  having  been  the  indirect  or  ultimate 
occasion  of  the  forgery  being  committed  ?  Suppose  that,  instead  of 
entrusting  the  custody  of  the  seal  to  their  secretary,  they  had  left  it 
in  the  care  of  one  of  their  own  body,  and  that  he,  by  having  the 
possession  of  the  seal,  had  been  enabled  to  transfer  the  stock  of  the 
corporation,  as  was  done  by  Grace ;  or  suppose,  that  without  com- 
mitting the  custody  of  the  seal  to  any  one  trustee,  they  had  kept  it 
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£  .T.  1852.  in  their  joint  possession,  under  lock  and  key,  and  that  the  key  or 
Exch,  Cham. 
^-<^^     keys  had  been  lost  by  accident,  and  that  sotne  person  had  been 

SA.IIK    OF 

IBXLAHD     ^i^c^^l^)  ^y  finding  the  key,  to  obtain  possession  of  the  seal,  and  to 
V.  make  use  of  it  in  the  commission  of  a  forgery;  or,  soppose  the 

OF  BVAHs'    ™^^c^^c^  construction  of  the  lock  not  to  have  been  of  a  character 
CHABiTiES.   so  supeHor  as  to  defy  any  attempt  to  open  it  without  the  key,  and 
that  in  consequence  it  was  opened  by  undue  means,  and  the  seal 
was  abstracted,  and  a  forgery  thereby  committed :  in  all  these  cases, 
the  act  of  the  trustees  in  reference  to  the  seal,  or  their  manner  of 
disposing  of  it,  may  be  said  to  have  been  the  indirect  or  remote 
cause  of  the  forgery  being  committed ;  and  yet,  could  negligence  be 
imputed  to  them  as  a  defence  against  their  claim  for  redress  agaimt 
the  forgery  ?     Again,  take  the  case  of  a  party  having  an  account  at 
a  banker's,  and  not  being  in  the  habit  of  locking  up  his  cheque 
book,  and  suppose  some  person  in  his  establishment  to  abstract  fiom 
it  a  blank  cheque,  and  forge  his  name  to  it,  and  thereby  obtain 
money  from  the  banker ;  the  omission  of  the  party  to  lock  up  bis 
cheque  book  may  have  indirectly  enabled  the  other  to  commit  the 
forgery,  and  yet,  could  that  omission  be  relied  on  successfully  as  a 
defence  to  an  action  for  the  recovery  of  the  amount  obtained  by  the 
forgery  ?    If  it  could,  where  would  you*  draw  the  line  between  acts 
or  omissions  on  the  part  of  the  plaintiff  in  such  an  action,  which 
would  disentitle  him  to  recover,  and  those  which  would  not  have 
that  effect  ?     It  would  come  to  this,  that  no  man  would  be  safe  in 
allowing  his  signature  to  go  abroad,  lest  some  person  should,  by 
close  observation  of  the  handwriting,  become  enabled  to  copy  it  sue- 
cessfuUy,  and  thereby  to  ^commit  a  forgery ;  for  the  man  who  writes 
his  signature,  and  allows  another  to  look  at  it,  may,  by  so  doing, 
indirectly  enable  that  other  to  become  familiar  with  it,  and  to  forge 
it.     Under  all  the  circumstances,  it  appears  to  me,  that  to  establish 
a  case  of  negligenoe  in  the  trustees,  which  should  disentitle  them  to 
recover  in  this  action,  something  done  or  omitted  by  them,  in  refer* 
ence  to  the  very  act  of  forgery  itself,  should  have  been  shown  ;  they 
should  have  been  proved  to  have  been  directly  concerned,  to  ( 
extent,  at  least,  in  the  framing  of  the  forged  instrument. 
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The  caaeB  on  the  subject  which  have'  been  cited  at  the  Bar  ap-  T.  T.  1852. 
pear  to  sustain  this  view.    Where  a  person  signed  a  bank  cheque,     ^ \r-^ ' 

H  A  WIT      ^^17 

and  left  it  negligently  in  the  way  of  another  party,  who  filled  it  up     pjela^nd 
without  the  authority  of  the  former,  and  obtained  money  upon  it,  f>, 

the  transaction  was  one  in  which  the  person  who,  in  the  first  in-    ^„  «,r*«a» 

0<    £VAN9 

stanoe,  attached  his  signature  to  the  cheque,  became  thereby  partici-  charities. 
pator,  as  it  were,  in  the  framing  of  the  forged  instrument,  and 
contributed  directly  to  give  it  currency.  In  like  manner,  where  a 
person,  in  drawing  a  cheque,  incautiously  left  a  space  blank  imme- 
diately before  the  sum  for  which  the  cheque  was  drawn,  and 
thereby  enabled  another  to  prefix  an  additional  sum  to  that  which 
the  drawer  had  inserted,  the  latter,  by  his  own  negligence  in  the 
manner  of  drawing  the  cheque,  whereby  he  afforded  to  the  other 
the  means  of  committing  the  forgery,  became  himself,  in  some  sense, 
directly  and  immediately  a  contributor  to  that  result. 

If  this  be  a  sound  view  of  the  law  as  applicable  to  the  present 
caae,  it  disposes  of  the  second  question  in  favour  of  the  trustees ; 
and  this  being  my  view,  I  am  of  opinion  that  the  exceptions  were 
rightly  ruled  by  the  Court  of  Queen's  Bench  in  their  favour,  and 
that  the  judgment  of  that  Court  should  in  this  respect  be  affirmed. 

PSBBIN,  J.  . 

In  my  opinion,  there  was  no  valid  defence  to  tbe  plaintifis' 
action.  I  shaU  first  advert  to  the  statutes  7  Vie.,  cc.  4  &  5.  By 
the  provisions  of  these  statutes,  stock  was  placed  under  the  manage- 
ment of  the  Bank;  and  it  is  to  be  observed,  there  is  an  essential 
difference  between  the  provisions  of  these  statutes  and  the  37  G.  3, 
c  54,  creating  this  stock.  The  annuities  created  by  the  7  Ftc, 
oc  4  &  5,  were  enacted  to  be  a  joint  stock,  and  that  all  persons  and 
bodies  corporate  should  have  a  proportional  interest  and  share 
tfaeran,  and  the  annuities  attending  the  same,  which  shall  (the  stock 
or  share,  and  the  annuity  attending  the  same)  be  assignable  and 
transferable,  as  this  Act  directs,  and  not  otherwise.  They  also  pro- 
vide that  a  book  shall  be  kept  in  the  office  of  the  Accountant- 
Greneral  of  the  Bank,  wherein  all  assignments  or  transfers  of  stock 
and  proportionable  annuity  shall,  be  entered  and  registered^  in  pro- 
vol3.  41  l 
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T.  T.  1862.  per  words  for  that  purpose,  and  signed  by  the'  partj  making  the 
s..-^^.*^     assignment  or  transfer,  or  his  or  their  attorney  lawfulfy  mUhorifed 

It  A  NIT     tW 

rB«T  «»^      hf  meriting  under  hie  or  their  hands  and  eeale,  to  be  attested  bj 
V*  two  or  more  credible  witnesses  $  and  the  assignee  may  indorse  bis 

OF  E  vans'  ^<^^P^^<^^>  ^^^  "^  other  method  of  assigning  or  transferring  said 
CHABiTD&s.  stock  and  annuity  shall  be  good  and  available  in  law.  They  further 
provide,  that  all  persons  or  corporations  entitled  to  any  such  an- 
nuity, their,  executors,  successors  and  assigns,  and  all  persons 
lawfully  claiming  under  them,  shall  have  good,  sure^  absolute  and 
indefeasible  estates  and  interest  in  said  annuity,  and  shall  be  pos- 
sessed thereof  as  of  a  personal  estate,  devisable  as  such,  &c. ;  that 
the  Bank  officers  and  servants  are  to  be  indemnified  for  all  things 
done  or  permitted  to  be  done  pursuant  to  this  Act,  and  the  same 
not  to  be  questioned  or  impeached  in  any  Court  to  their  prejudice 
or  detriment  And  they  direct  that  the  Bank  shall  appoint  8 
cashier  and  Acoountant-Greneral ;  that  the  moneys  applicable  to  paj 
the  annuities  shall  be  issued  to  the  chief  cashier,  who  shall  apply 
and  pay  same,  and  that  the  Accountant-General  shall  inspect  and 
examine  all  receipts  and  payments  of  cashier,  and  vouchers  relating 
thereto — ^that  must  include  the  transfer  and  authority  which  entitles 
claimants  to  the  annuity  or  dividend,  letters  of  attorney,  probates 
and  administrations — ^in  order  to  prevent  any  fraud,  negligence  or 
delay. 

The  plaintiffs  had  been  possessed  of  the  stock — ^they  had  that 
proportional  share  and  interest  therein,  and  the  annuities  attending 
the  same,  which  was  entered  and  registered  in  the  books  of  the 
Bank,  kept  in  the  office  of  the  Accountant*GeneraL  They  were 
entitled  to  the  annuity  attending  that  stock,  and  had  (in  the  words 
of  the  Act)  a  good,  true,  absolute  and  indefeasible  estate  and 
interest  in  said  annuity,  and  were  possessed  thereof,  as  their  per- 
sonal estate,  assignable  and  transferable,  as  the  Act  directs,  and  mat 
otherwise  ;  that  is,  by'  assignment  or  transfer  entered  and  registered 
ib  the  books  of  the  Bank,  signed  by  them,  or  their  attorney,  law- 
fully authorised,  by  writing  under  their  hands  and  seal,  attested  by 
two  or  more  credible  witnesses ;  no  other  assignment  of  stock  and 
transfer  aaii  be  good  and  available  in  law.    The  stock  wai  not 
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transferred  by  them,  or  their  attorney,  lawfuUy  authoriaed ;  therefore  T.  T.  1 852. 

they  remained  entitled  to  it  and  the  annaity  attending  it,  that  is,  to     ^ , > 

the  dividends  or  interest,  and  continued  to  have  their  absolute  and     ,„,,  ^.^ 

'  IRELAND 

indefeasible  estate  therein,  and  to  be  possessed  thereof  as  their  v, 

TRUSTEES 

personal  estate,  and  entitled  to  assign  and  transfer  it,  as  the  Act    ^^  evans' 
directs;  and  the  Bank  having  refused  to   pay  the  dividends  or  charities. 
annaity  accrued  due,  and  to  permit  the  transfer  pursuant  to  the 
Act,  the  plaintiffs  were  entitled  to  a  verdict. 

The  letters  of  attorney,  produced  by  Corbet,  were  forgeries — 
they  were  not  the  acts  of  the  plaintiffs — ^they  never  authorised 
Corbet  to  act — ^he  was  not  their  attorney — ^they  were  not  privy  to, 
Dor  adopted,  his  act;  therefore  they  remained  entitled  to  and 
owners  of  the  stock  ;  their  estate,  interest  and  possession  continued 
undisturbed  and  unaffected  by  these  forgeries,  or  by  any  thing  done 
by  Corbet,  or  permitted  by  the  Bank,  under  them  ;  they  remained 
the  owners  entiUed  to  receive  the  interest  and  annuity,  and  to 
transfer  the  stock — they,  and  they  only — ^no  one  else,  by,  pursuaniy 
and  according  to  the  plain  words  and  enactments  of  the  statute  : 
and  therefore  the  Bank  were  bound  to  pay  the  dividends  and  permit 
the  transfer  demanded  by  CoUes,  and  not  to  refuse  to  do  either,  and 
transgressed  their  obligation  and  the  enactments  of  the  statute  in 
each  such  refusal ;  and  there  ought  to  be  a  verdict  for  the  phiintiffs, 
unless  the  facts  in  evidence  presented  some  other  sufficient  defence. 
Davis  V.  The  Bank  of  England  is  exactly  and  directly  in  point ; 
it  has  not  been  shaken,  and  is,  in  my  mind,  law.  The  Attorney- 
General  cited  no  authority  for  his  assertion  disparaging  it,  or  that 
an  action  for  money  had  and  received  had  been  substituted. 

For  the  defendants  it  was  urged,  that  if  the  jury  believed  that 
the  use  made  of  the  common  seal  in  the  several  forgeries  and  coun- 
terfeits of  the  letters  of  attorney,  fabricated  by  Grace  feloniously 
affixing  the  seal  to  them  without  the  privity  or  authority  of  the 
plaintiffs,  and  forging  and  procuring  the  false  attestations  of  due 
execution  thereof,  and  the  successful  utterance  thereof,  through 
Corbet,  to  the  officers  of  the  Bank,  whereby  the  defendants  were 
imposed  on  and  defrauded  (that  is,  whereby  the  fraudulent  and 
fictitious  transfers  were  entered,  made  and  permitted  in  the  Bank 
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T.  T.  1852.  books),  were  caused  •xehuivelu  by  the  nedect  and  default  of  tk 
Exch,  Cham, 
' ^ '     plaintiffs,  they  should  find  for  defendants ;  but  thus  qualified,  if 

BANK  OF 

IRELAND      *^®™  ^^  (^°  ^®"'  opinion)  any  neglect  or  default  of  defendants 
^'  in  examining  or  inquiring  into  the  genuineness  of  the  forgeries, 

TRUSTEES 

OF  EVANs'    ^^cl^  contributed  to   the    imposition,   they  should   find   for  the 

CHARITIES,  plaintiffs. 

For  the  plaintifi^s  it  was  insisted,  that  the  evidence  adduced  and 
relied  on,  in  support  of  the  allegation  of  such  neglect  or  default,  did 
not  excuse  or  justify  defendants  in  acting  on  the  forgeries.  That  if 
they  were  forgeries,  the  plaintifis  were  entitled  to  a  verdict,  unless 
they  did,  by  some  conduct  of  theirs,  adopt  the  forgeries  or  the  trans- 
fers made  thereunder,  and  thereby  estop  and  disable  themselves. 

The  Chief  Justice  told  the  jury,  that  on  the  evidence  the  letters 
of  attorney  were  forgeries  ;  that,  therefore,  they  were  bound  to  find 
for  the  plaintiffs,  unless  their  fabrication  and  imposition  on  the 
defendants  was  caused  exclusively  by  the  neglect  and  default  of  the 
.  plaintiffs — ^that  is  (as  argued),  without  any  neglect  or  default  on  the 
part  of  the  defendants,  to  examine  them  or  inquire  whether  thej 
were  genuine :  that  is,  that  though  they  were  forgeries,  yet,  if  their 
fabrication  and  imposition  upon  the  defendants  was  caused  exclu- 
sively by  the  neglect  and  default  of  the  plaintiffs  themselves,  in  the 
absence  of  any  neglect  or  default  on  the  part  of  the  defendants,  the 
plaintiffs  could  not  recover  from  or  make  the  defendants  responsible 
for  a  loss  caused  by  their  own  (exclusive)  mere  faulty  and  to  which 
the  defendants  in  no  part  contributed.  As  an  abstract  proposition, 
this  proposition  and  direction  seems  unquestionable,  and  therefore, 
though  the  jury  might  have  been  mistaken  in,  their  opinion  and 
conclusion  on  the  matter  of  fact  t^xm  the  evidence^  yet  as  there 
was  no  evidence,  the  propriety  of  the  proposition  and  the  direc- 
tion fails ;  therefore,  though  the  plaintiffs'  Counsel  did  not  saj 
that  there  was  no  evidence  that  the  fabrication  or  the  imposition 
was  caused  by  the  default  of  the  plaintiffs,  nor  insist  that  there  was 
specific  evidence  of  default  on  the  part  of  the  defendants,  and  call 
upon  the  Chief  Justice  to  direct  the  attention  and  considenitioa 
of  the  jury  thereto,  and  that  if  they  believed  thereupon  that  there 
was  default  on  the  part  of  the  defendants,  which  contributed  or 
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occasioned  the  imposition  and  loss,  to  tell  them  to  find  for  the  T.  T.  1852. 

JExch,  Chttm, 
plaintiffs ;  yet,  they  called  on  the  Chief  Justice  to  say,  that  if     ,< / 

BANK  OP 

there  was  evidence  to  satisfy  them  that  they  were  forgeries,  they     Iceland 
should  find  for  the  plaintiffs,  notwithstanding  the  evidence  relied  on  v. 

by  the  defendants — ^that  was  to  withdraw  the  whole  case  from  the  ^^  evans' 
jury,  save  the  considei^tion  of  the  (admitted)  fact  that  they  were  charities. 
forgeries.  May  it  not  be  thus  maintained,  viz.,  for  that,  if  forgeries, 
no  evidence  has  been  offered  on  the  part  of  the  defendants  to 
preclude  or  bar  plaintifis'  claim  to  their  admitted  share  of  the  stock, 
to  raise  any  bar  or  estoppel  to  their  otherwise  undeniable  undoubted 
right,  none  of  any  legal  defence,  or  which  ought  to  be  submitted  to 
-  the  jury  ?  And,  secondly,  that  if  they  were  forgeries  (which 
plaintiffs  did  not  authorise  or  know  of),  never  adopted  by  the 
plaintiffs,  either  the  letters  themselves  or  the  acts  done  under  colour 
of  them,  they  should  find  for  the  plaintiffs  ?  There  was  no  evidence 
to  raise  the  question  or  qualification,  whether  the  fabrication  and 
imposition  had  been  caused  merely  and  exclusively  by  the  default  of 
the  plaintiffs,  or  to  warrant  the  Judge  in  submitting  it  to  the  consi- 
deration of  the  jury ;  it  could  not,  with  propriety,  be  submitted  to 
them,  and  the  exception  is  proper.  The  case  appears  to  have  been 
left  to  the  jury  altogether,  the  Chief  Justice  telling  them  that,  if 
they  believed  the  forgeries,  and  their  successful  utterance  and 
fraud,  was  caused  by  the  default  of  the  plaintiffs,  they  should  find 
for  the  defendants,  without  specifying  ^  any  default  or  evidence  of 
default,  or  directing  their  attention  to  any ;  but  if  there  was  any 
neglect  or  default  of  defendants  in  examining  or  inquiring  into 
the  authenticity  or  genuineness  of  the  forgeries,  which  contributed 
to  their  imposition  and  fraud,  to  find  for  the  plaintiffs. 

I  have  already,  in  the  Court  below,  expressed  my  opinion,  and 
the  grounds  on  which  I  founded  it,  at  great  length.  I  shall  not 
repeat  them  here ;  but  after  much  consideration  and  reflection  and 
attention  to  the  arguments  on  this  head  in  this  Court,  I  feel  bound 
to  adhere  to  that  opinion.  I  am  satisfied  there  was  no  evidence  of 
any  neglect  or  default,  which  would  have  caused  the  acts  comprised 
in  the  ambiguous  phrase  "  the  use  of  the  common  seal,"  a  phrase 
very  likely  to  perplex  and  mislead,  rather  than  direct  the  jury. 
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T.  Tk  1852.  The  case  went  to  the  jury  as  if  the  seal  only  was  necessarj  to  the 

— 1^ '    printed  formi    If  the  seal  when  affixed  made  a  perfect  instrument 

(as  some  seals  do  to  some  instruments),  on  proof  of  the  seal,  then 
V.  the  permission  to  Grace  to  hold  the  seal  would  have  enabled  him  ta 

OP  RvANs'  "^^®  ^^^  transfer.  The  corporation  would  thereby  wilfully  enaUc 
CHARITIES,  him  to  cause  the  Bank  to  believe  it  genuine,  and  to  induce  the  Bank 
to  act  on  it  and  that  belief,  so  as  to  alter  their  position — ^to  sanction 
the  entry  of  a  transfer  of  the  stock  by  Corbet  as  their  attornej, 
whereby  not  only  is  the  transfer  entered  as  made  by  the  corpora- 
tion,  and  from  them  of  their  property  to  another,  but  the  Bank 
became  liable  to  that  other  for  that  amount ;  and  in  such  a  case, 
according  to  Prichard  v.  Sears,  .the  corporation  would  be  con- 
cluded from  averring  that  a  different  state  of  things  existed  at  that 
time,  or  that  that  state  of  things,  of  which  they  had  before  caused 
the  Bank  to  believe  the  existence,  and  on  faith  thereof  to  act,  did 
not  exist. 

But  is  that  the  true  statement  of  this  case  ?  It  is  not.  The  seal, 
though  affixed,  did  not  make  a  perfect  instrument,  nor  one  which, 
on  proof  that  it  was  the  genuine  seal  merely,  could  or  would  have 
enabled  Grace,  by  Corbet,  to  make  the  transfer.  It  is  established 
doctrine,  that  though  no  formal  delivery  is  necessary  to  be  proved, 
to  validate  the  deed  to  which  the  seal  is  affixed,  yet  if  the  intent  be 
different,  and  that  act  is  accompanied  -  with  a  direction  to  retain 
it  until  a  condition  performed,  the  deed  is  not  effective ;  and  here, 
by  the  positive,  express  enactments  of  the  statute,  if  the  owner  or 
seller  of  stock  be  absent,  the  entry  of  the  transfer  shall  be  signed 
by  his  or  their  attorney,  lawfully  authorised,  in  writing,  under  his 
or  their  hands  and  seals,  to  be  attested  by  two  or  more  credible 
witnesses ;  so  that  the  mere  production  of  the  letter  of  attorney, 
with  the  genuine  seal  affixed,  was  not  sufficient — ^that,  merely,  did 
not  authorise  Corbet  to  sign  the  entry;  the  attestation  of  two 
credible  witnesses  was  a  previous  requisite  that  it  had  been  affixed 
by  the  order  and  direction  of  the  corporation  or  trustees,  or  a 
majority  of  them.  The  corporation  enabled  Grace  to  attach  the 
seal  to  the  letter  of  attorney,  but  they  did  not  authorise  him  to  do 
so ;  the  attestation  was  as  essential  as  the  seal,  and  required  exami- 
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nation  and  inquiry  as  strict  and  perfect  as  the  genuineness  of  the  T.  T.  1862. 
seal — perhaps  more  sOy  as  anj  other  seal^  if  affixed  by  order  of  the     . 1^. / 

HANK    C%V 

trustees,  would  make  a  perfect  deed. 

*  '^  IRELAND 

Was  there  any  proof  of,  or  foundation  for,  the  assertion  or  pro-  v. 

position,  that  the  corporation  wilfully  enabled  him  to  cause  the  ^^^^"^^^^^ 
Bank  to  believe  the  letter  of  attorney  genuine  ?  If  the  plaintiffs  charities. 
had  kept  the  seal,  and  not  left  it  with  their  servant  or  officer,  the 
fraud  could  not  have  been  committed  with  the  same  facility,  the 
seal  itself  could  not  have  been  applied — plaintiffs  afforded  the 
means  of  fixing  the  impression ;  but  the  impression  alone  did  not 
confer  authority :  a  seal  might  have  been  made  from  bread  or  soft 
wax  from  an  impression ;  attestation  by  two  credible  witnesses  was 
necessary.  The  Bank  were  bound  to  look  to,  and  see  a  true  and 
genuine  authority  for  a  transfer — ^to  be  acquainted  with  the  cor- 
poration— the  members — their  titles — whose  seal  it  was — ^whose 
property  they  disposed  of — to  have  their  authority  to  dispose  of 
their  property.  They  had  a  genuine  letter  of  attorney,  sealed  with 
this  seal,  and  signed  by  two  of  the  members,  authorising  them  to 
pay  the  interest  on  their  share  in  the  new  £3^  per  cents,  to  Grace. 
They  were  bound  not  to  transfer  unless  the  apposition  of  the  seal 
was  attested  by  two  credible  witnesses ;  there  was  time  allowed  and 
taken  for  examination  and  inquiry,  and  none  made;  the  attorney 
and  stockbroker  could  have  told  them  who  put  him  in  action — to 
whom  he  was  to  remit  the  proceeds.  The  officer  of  the  Bank  did 
not  do  his  duty.  He  made  no  examination  nor  inquiry  as  to  those 
letters  of  attorney,  the  vouchers  for  the  transfer,  and  the  authority 
for  them,  and  the  future  payment  of  the  annuity  or  dividends  to  the 
▼endee  or  transferee,  which  it  was  the  duty  of  the  Acconntant- 
General,  or  other  officer  under  him,  to  examine  and  authenticate. 
There  was  no  evidence  of  any  examination,  nor»  indeed,  of  what 
would  have  been  proper  or  sufficient  examination ;  but  here  there 
was  none.  The  transfer  was  made  upon  the  similarity  of  the 
impression  or  seal — no  inquiry  as  to  the  execution,  as  to  the 
attestation,  or  of  or  from  the  witnesses,  or  from  the  broker.  On 
these  documents  the  Bank  transferred,  or  permitted  the  transfer, 
of  £9000  of  the  plaintiffs'  property.    Would  the  Bank  have  paid 
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T.  T.  1852.  £9000  of  their  own  money  on  such  documents,  or  on  such  non- 

Ejfch.Ckom.    .       .      ^    ,^,  ,,  ,  .^       .       ^      .  .       ,..  , 

w-^, inquiry  ?    What  would  any  purchaser,  if  acting  for  himself,  have 

BA.I9K.  OF  __ 

iHELAND      "q^ifed?    Would  he  have  paid  £9000  without  seeing  for  whom 
V.  Corbet  was  acting?    and  would  he  have  taken  Grace's  attestatioa 

TRUSTEES 

^«  ^wr  A  «ro»    ^  l^ifl  own  title  deed  ?    Would  he  not  have  satisfied  himself  from 

OF  EVANS  « 

CHABiTiES.  the  attesting  witnesses  ?  Would  he  not  have  contrasted  them  with 
that  attested  by  the  signatures  of  two  of  the  trustees,  the  Mayor 
and  Dean?  It  was  the  duty  of  the  Bank  to  examine  and  be 
satisfied  that  the  power  of  attorney  was  genuine,  as  well  by  the 
seal  as  also  by  the  attestation,  and  by  inquiring  from  Corbet,  who 
demanded  to  act  by  it,  who  procured  the  blank  draft — who  trans- 
mitted it  for  execution — ^who  brought  it  executed,  and  required  to 
be  admitted  as  attorney  of  the  trustees — by  inquiry  concemint^ 
and  from  the  attesting  witnesses,  who  they  were — ^whether  in- 
terested— ^why  it  was  not  signed  by  two  of  the  trustees,  to  attest 
the  delivery  and  sealing,  as  the  letter  of  attorney  to  receive 
dividends  had  been   and  was. 

I  am,  therefore,  satisfied  that  this  case  was  not  properly  sent  to 
the  jury.  I  dp  feel  that  justice  has  not  been  done — that  further 
inquiry  was  requisite,  and  the  opportunity  for  that  was  given. 

I  regret  very  much  that  the  advice  given  by  my  Lord  Chikf 
Justice  and  myself  to  the  Bank,  if  they  intended  to  defend  further, 
was  not  followed,  viz.,  to  have  a  special  verdict :  they  have  not 
done  so,  nor  pursued  the  usual  ordinary  course  on  such  occasions, 
when  a  venire  de  novo  is  ordered,  to  appear  and  offer  further 
evidence,  if  they  had  it ;  if  not,  they  should  except  to  the  opinion 
which  the  Chief  Justice  announced  that  he  should  adopt.  They 
have  done  neither — ^they  have  not  appeared  on  the  trial.  What 
evidence  has  been  given,  we  know  not;  but  a  verdict  was  had 
before  my  Brother  Crampton,  which,  I  presume,  was  perfectly 
satisfactory  to  him,  upon  sufficient  evidence,  sent  with  proper 
caution  and  direction  to  the  jury,  and,  most  probably,  under  the. 
surveillance  of  those  concerned  for  the  defendants.  The  defendants 
have,  by  a  perfectly  new  course  and  practice  (a  practice  calculated, 
if  not  contrived,  to  avoid  further  inquiry,  and  baffle  the  plaintiff 
whatever  may  be  the  justice  of  the  case — upon  a  question  quite 
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beside  the  real  merits),  namely,  upon  the  form  of  the  exceptions.  T.  T.  1852. 

Exch.  Cham, 
I  own  I  am  surprised,  nay,  more  than  surprised,  that  such  a  body     >«.:— n^ ' 

as  the  Directors  of  the  Bank  of  Ireland  haye  taken  that  course,  and     ji^^i^^kd 
that  they  have  been  so  advised,  if  their  eminent  Counsel  have  so  v* 

advised  them — to  hold  by  a  verdict  on  a  chance  misdirection,  the  ^^  evans' 
ambiguity  of  which  has  raised  difficulty,  and  endeavour  to  obtain  a  charities. 
judgment,  not  on  a  full  and  considered  opinion  of  the  case,  but  on 
a  Nisi  Prius  accident.  On  that  subject  my  opinion  is  only  material 
as  to  the  legal  result ;  and  I  am  of  opinion  that  the  course  they 
have  taken,  though  it  has  prolonged  litigation  and  delayed  justice, 
ought  not  to  defeat  it. 

The  exceptions  having  been  allowed,  a  new  trial  was  to  be  had, 
and  an  order  for  a  fresh  venire  made,  as  the  former  venire  was 
exhausted  by  the  imperfect  trial.  That  was  done  according  to  the 
practice  of  the  Queen's  Bepch,  as  far  back  as  can  be  traced,  and 
also  to  the  practice  of  the  Common  Pleas  and  Exchequer.  It  was 
the  universal  practice,  in  Ireland,  as  far  back  as  the  statute 
10  Hen.  7,  when  13  Edw.  1  became  law  here.  The  practice  has 
been  to  discuss  the  matter  of  the  exceptions  on  the  return  of  the  * 

posteOy  with  which  it  is  incorporated;  and  if  the  exceptions  be 
disallowed,  and  the  ruling  of  the  Judge  affirmed,  and  the  verdict 
upheld,  to  enter  judgment  thereon :  when  the  bill  of  exceptions, 
as  well  as  the  verdict,  being  part  of  the  postea,  are  incorporated 
with  the  record  or  plea  roll,  and  remain  thereon ;  or  if  they  are 
allowed,  and  the  ruling  disaffirmed  and  overruled,  the  verdict  is 
put  aside  with  the  posiea^  and  a  new  triid  had  upon  a  fresh  venire 
de  novOf  which  issues  upon  a  rule  or  order  of  the  CoUrt,  and  has 
not,  in  practice,  been  entered  on  the  record,  no  more  than  in  any 
case  when  a  new  trial  is  granted  on  motion,  and  a  venire.de  novo 
issued  for  that  purpose.  When  the  formier  pottea^  and  the  verdict 
thereon,  disappear,  such  a  new  trial  is  had,  where  the  party  may 
pat  his  objection  and  legal  view  upon  the  record  by  an  exception 
to  the  considered  judgment  without  increased  expense  and  delay, 
and  if  the  party  be  dissatisfied  with  the  ruling  of  the  exceptions, 
he  is  not  precluded  firom  having  them  considered  by  a  Court 
of  Error.  He  may  excepft,  at  the  new  trial,  to  tlie  new  ru]e 
vox«.  3.  4i2  L 
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T.  T.  1852.  against  him,    and    insist   upon    the    law    as   laid   down  by  the 
Exch,  Chcm,     ^  .  ,      i.  .  ,  ,     ,  .         .  ,        .   . 

Judge  at  the  former  tnal,  and  there  is  neither  injury  nor  delaj. 

A  venire  de  novo  issues  in  every  case  where  there  is  a  new  trial 
after  a  verdict  set  aside,  either  on  motion,  or  allowance  of  a  bill 
of  exceptions,  or  after  argument  of  a  special  verdict:  Loundei 
case  (a).  In  Ireland  it  is  the  same  in  form  after  a  bill  of  exoeptiou 
as  after  a  rule  for  a  new  trial. 

Such  was  the  practice  in  Ireland  from  the  oldest  period,  as 
appears  not  only  from  Howard^  but  Cowper  and  Blaekstone,  In 
Davenport  V.  Tyrrell  (6),  the  Judge  directed  the  jury  to  find  for 
the  plaintiff — ^the  exceptions  were  sealed  and  returned  to  the  Court 
with  the  Nisi  Prius  record.  After  argument,  and  judgment  for  the 
defendant  on  the  examination  of  the  biU  of  exceptions,  it  was  held 
wrong  for  the  Irish  Court  to  determine  on  a  bill  of  exceptions  con- 
trary to  the  general  practice.  Blackstone,  in  his  argument,  sajs, 
the  construction  is  warranted  by  cases,  and  is  agreeable  to  rea^n 
and  common  sense ;  so,  in  Summers  v.  The  King,  Lord  Mansfield 
objects  that  the  Court  below  heard  arguments  on  the  exceptions^ 
he  says,  *'  that  was  by  mistake,  until  very  lately  there  was  no  bill  pf 
exceptions  in  Ireland.''  And  shortly  after  these  cases,  contrary  to, 
and  disturbing  a  practice  of  500  years,  and  after  the  appellate 
jurisdiction  was  restored  to  the  Lords  in  Ireland,  in  1788,  the 
28  6r.  3,  c.  31,  was  passed,  reciting —  "  Whereas  it  has  been  holden 
*' (alluding  to  those  cases  ao  held  contrary  to  the  Irish  pracdce) 
"  that  bills  of  exceptions  taken  to  the  opinion  of  a  Judge  at  Nisi 
**  Prius  are  not  examinable  in  the  Court  in  which  the  action  is 
'*  brought  and  depending,  and  are  only  to  be  examined  in  error  in 
"  a  Superior  Court ; "  it  then  enacts,  "  that  it  shall  be  sufficient  for 
"  the  Judge  to  sign  such  bill ;  and  such  bill,  so  signed,  shall 
'*  remain  with  the  clerk  of  Nisi  Prius,  to  be  incorporated  in  the 
^po8teay  and  returned  therewith  to  the  Court,  which  shall  hare 
"  authority  to  examine  the  same  (the  postea  including  the  bill  of 
*<  exceptions),  and  give  judgment  thereon  (that  is,  on  the  po^t^ 
*'  and  its  contents,  they  could  give  no  judgment  without  the  pottea 
<<and  verdict),  or  make  such  order  (contrasted  from  judgment), 

(«)  3  Sidk.  817.  W  1  W.  Blac  e75. 
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''either  by  arresting  the  judgment,  granting  a  tfenire  de  now,  or  T.  T.  1852. 
''otherwise,  as  shall  be  agreeable  to  justice."     The  "Object  of  this     ^^j     °?- 
Act  was  to  give  the  Court  above  a  power  to  deal  with  the  record      ^^^^  ^^ 

IRELAND 

in  a  manner  they  did  not  then  possess.    At  this  time  Ireland  was  v- 

an  independent  kingdom — the  law  of  Ireland  only  had  authority ;  '^^^^'^^^^^ 
there  was  no  appeal  or  writ  of  error.  The  English  Courts  had  no  charities. 
more  power  of  making  laws  for  it  than  they  had  for  Scotland.  The 
statute  was  passed,  manifestly,  to  validate  and  maintain  the  estab- 
lished ancient  practice  and  law  of  Ireland.  The  construction  put 
upon  a  bill  of  exceptions,  the  practice  whereby  it  was  returned  with 
the  Nisi  Prius  record  incorporated  into  the  postea,  and  whereby  it 
disappeared  with  the  postea,  and  the  order  for  a  fresh  venire, 
therefore,  do  not  appear  on  the  roll ;  that  is,  the  plea  roll — for  the 
postea  is  not  put  on  the  plea  roll  until  judgment  is  given  on  tlie 
postea.  The  attention  of  the  English  Judges  could  not  have  been 
called  to  the  meaning  of  the  Act ;  if  it  had,  they  would  not  have 
dealt  with  it  as  they  have  done. 

It  is  assumed  that  the  order  for  a  venire  de  novo  means  more 
than  a  fresh   venire,  which  issues  on   every  new  trial.     On  the 
allowance  of  the  exceptions  the  verdict  drops,  and  the  rule  for  a 
fresh  venire  is  equivalent  to,  and  treated  as,  an  order  for  a  new 
trial ;  and  such  are  the  provisions  of  the  statute,  that  the  bill  of 
exceptions    shall  remain   with   the   clerk  at   Nisi   Prius,   and   be 
incorporated  with  the  postea,  and  returned  therewith  to  the  Court, 
which  shall  have  authority,  as  heretofore,  to  examine  the  same. 
Notwithstanding   these    new    notions,   that    ''  to    give    judgment 
thereon,"  means,  as  a  writ  of  error  might  in  England,  or  "make 
such  order  either  to  arrest  the   judgment"  (which   was   then  a 
matter  extrinsic),  or  "  grant,  a  venire   de  novo,  or  otherwise^  as 
shall  be  agreeable  to  justice"  (distinguishable  from  a  judgment) — 
if  it  does  not  mean  make  such  order  as  they  shall  think  agree- 
able to  justice,  without  any  limitation,  there  is  no  fixed  meaning 
in  words.     A  venire  de  novo  does  not  mean  a  second  venire  to 
he  awarded  on  the  record,  and  so  recorded,  but  as  in  the  practice 
on  a  new  trial.     I  do  npt  think,  therefore,  that  the  view  taken 
by  Chief  Justice   Tindal   and   the  other  Judges   ought  to   upset 
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T.  T.  1852.  that  construction,  both  before  and  since  the  28  6.  3,  c.  31.   It 
JSrcA.  Cham.     .  ,         ,         .  .  ,    ,  ,  .   ,  ^  , 

^ ^ '     18,  under  the  circumstances,  entitled  to  the  weight   and  to  the 

IRELAND     op^Qi<>°8  ^^  ^^^^  ^^^'     I  ^<^  Qot  think  they    were  aware  of  the 

^'  Irish  practice — ^English  Judges  are  naturally  ignorant  of  the  Irbh 

TRUSTEES  ♦,«*,.,  «  ,       «  . 

OF  EVANs'    P'^"^^^-    They  did  not  advert  to  the  fact  that,  at  the  passing 

CHARITIES,  of  28  O,  3,  c.  31,  Ireland  was  an  independent  kingdom  ;  that 
it  made  and  construed  its  own  laws;  that  the  appellate  joris- 
diction  of  England  was  abolished :  therefore,  the  construction  of 
that  statute  was  to  be  looked  for  in  the  Irish  Courts  and  practice, 
as  little  dependent  on  English  law  as  Scotch  law.  I  am,  therefore, 
of  opinion,  that  we  are  bound  by  the  practice  of  all  the  Irish 
Courts,  as  far  back  as  memory  and  inquiry  can  go,  by  the  Irish 
construction  of  the  statute,  settled  and  acted  on  since  its  enact- 
ment. It  is  no  hardship  to  the  party.  He  had,  as  Judge  Cramttoii 
observes  (426),  his  remedy,  and  he  chose  to  waive  it.  He  might 
have  appeared  at  the  second  trial,  and  had  his  1>iU  of  exceptions 
or  special  verdict,  and  thus  take  his  case  on  to  the  highest  tribanal 
I  think  these  documents,  certified  on  the  cerHorariy  form  no  part  of 
the  record ;  and  for  that  reason  I  reject  them,  and  on  no  technieal 
ground. 

I  have  gone  into  the  consideration  of  the  exceptions,  although 
unnecessary,  according  to  the  view  I  take,  of  the  case ;  but  to  shovr 
that  no  injustice,  and  that  there  should  be  no  misapprehension  on 
that  ground,  which  might  militate  against  allowing  the  ancient 
practice  of  the  Irish  Courts.  I,  therefore,  am  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be  affirmed. 

Crampton,  J. 

Two  questions  arise  in  the  case,  both  of  them  of  gretti  impor- 
tance. They  are  these : — First,  is  the  posiea  of  the  first  trial  to 
be  deemed  a  part  of  the  record  of  the  judgment  now  before  ns? 
Secondly,  supposing  it  to  be  so,  were  the  exceptions,  therein 
incorporated,   rightly  ruled   by  the   Court  below  ? 

We  have  now  befbre  us  these  matters — one  is  a  transcript  of  the 
judgment,  as  enrolled  in  the  Queen's  Bench,  and  certified  as  snch 
in  answer  to  the  writ  of  error.     This  shows  a  judgment  perfect 
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And  complete  in  itself,  and  which  is  admitted  to  be  free  from  error.  T.  T.  1852. 
The  other  is  the  original  patiea  of  the  first  trial,  inclading  toe  bill       — ^ •' 
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of  exceptions,   together   with   a  eopy^  from  the  rule  book  of  the 


This  latter  matter  has  been  brought  into  Court  by  a  eeriiorari, 
eiUeging  diminution^  and  returned  by  the  Chief  Justice  in  obe-  chaeitibs. 
dience  to  that  writ.  The  certiorari  and  return  do  not  decide  the 
question  of  diminution.  They  are  but  the  evidence  upon  which 
the  Court  has  to  pronounce  its  opinion,  that  there  was  or  was  not 
diminution.  Generally,  a  certiorari  issues  as  of  course.  In  this 
case  it  was  awarded  upon  the  motion  of  the  plaintiff  in  error, 
perhaps  im providently,  but  the  effect  or  the  writ  and  return  are 
in   law   exactly  the  same. 

*  And  now  arises  the  first  and  most  important  question — are  these 
proceedings  so  returned  to  be  deemed  a  part  of  the  record  of  the 
judgment?  And  do  these  omissions  from  the  transcript  and  the 
judgment  below  sustain  the  allegation  of  diminution?  If  they 
should  have  been  entered  on  the  roll  below,  then  there  is  dimi- 
nution ;  if  not,  the  allegation  of  diminution  fails,  and  in  that  event 
there  is  no  error,  and  the  judgment  must  be  affirmed.  The  answer 
to  this  first  question  seems  to  depend  on  two  considerations — ^the 
practice  of  the  Queen's  Bench,  and  the  construction  of  the  Irish 
statute  28  C  3,  c.  31 ;  and  these  considerations  appear  to  me  to  t 
be  intimately  connected  with  each  other. 

First,  as  to  the  practice.  It  is  clear  to  me  that  the  practice  of 
the  Queen's  Bench,  as  well  as  of  the  other  Irish  Law  Courts  (with 
two  remarkable  exceptions,  upon  which  I  shall  observe  hereafter), 
has  been  uniform,  and  that  practice — a  practice  of  at  least  a  century 
and  a-half.  That  practice  has  been,  where  there  Iiave  been  two 
trials,  whether  the  second  trial  grew  out  of  an  order  for  a  venire 
de  novo  upon  a  bill  of  exceptions,  or  an  order  for  a  new  trial,  upon 
motion  for  that  purpose,  in  making  up  the  judgment,  to  take  no 
notice  of  the  former  trial,  but  to  proceed  by  continuances  of 
vieeeomes  non  misit  breve.  The  judgment  in  the  present  case  is 
so  made  up ;  and  upon  the  ground  of  this  practice,  as  well  as  for 
ether  reasons,  the  Court  of  Queen's  Bench  refused  to  amend  the 
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T.  T.  1 852.   record  by  inserting  the  proceedings  on  the  first  trial ;  and  in  the^ 
Ezch.  Cham, 
'     late  important  case  of  Kean  v.  Stronge,  in  which  case  there  were 
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IRELAND      ^^^  ^^  ^^  exceptions,  the  record  was  so  made  up.     The  record 
V.  thus  made  up  is  unincumbered  by  an  unnecessary  detail  of  pro- 

X&USTE£S 

OF  EVANs'  ®®®^^"g8  which  have  been  superseded,  and  the  anomaly  of  having 
CHARITIES,  two  pcrfcct  and  conflicting  verdicts  upon  the  same  roll  is  avoided ; 
but  at  all  events,  the  application  of  the  same  form  of  entry  to  both 
classes  of  new  trials  in  this  country  is  a  remarkable  circumstance, 
and  seems  to  have  no  small  bearing  upon  the  construction  of  the 
statute  of  28  6r.  3,  c.  31. 

Before  that  statute,  the  Irish  Courts  were  in  the  habit  of  examin- 
ing bills  of  exceptions  as  if  incorporated  in  the  posiea;  this  practice 
was  not  confined  to  Ireland,  it  existed  in  England  also  (a).  Some 
years  before  the  passing  of  28  6r.  3,  c.  31,  this  practice  was  con- 
sidered in  the  King's  Bench  in  England  not  to  be  warranted  hj 
the  Statute  of  Westminster,  and,  no  doubt,  the  King's  Bench  were 
right.  By  the  Statute  of  Westminster,  it  was  in  a  Couct  of  Error 
only  that  a  bill  of  exceptions  was  examinable ;  and  the  Court  out 
of  which  the  Nisi  Prius  record  issued,  not  being  a  Court  of  Error, 
could  not,  under  the  Statute  of  Westminster,  examine  the  bill  of 
exceptions ;  on  it  they  could  pronounce  no  judgment ;  and  when 
brought  before  them,  according  to  the  old,  irregular  practice,  the 
Court  could  only  deal  with  it  as  part  of  the  materials  brought 
before  them  upon  a  motion  for  a  new  trial,  and  the  order  so  made 
was  not,  and  could  not  be,  a  judgment.  It  is  curious  and  in- 
structive to  observe  here  the  different  procedure  adopted  in 
England  and  in  Ireland,  with  respect  to  the  anomalous  practice 
previously  in  both  countries  upon  bilb  of  exceptions.  In  England, 
the  Court  of  lying's  Bench  corrected  its  own  irregular  practice; 
and  since  the  correspondence  between  Lord  Mansfield  and  Lord 
Annesley,  it  is  only  in  a  Court  of  Error  that  a  bill  of  excep- 
tions has  been  held  to  be  examinable  in  England.  It  must,  under 
the  Statute  of  Westminster,  be  on  the  roll  to  be  examinable; 
but  in  Ireland,  a  different  course  was  pursued.  The  delay  and 
expense  of  a  writ  of  error  upon  an  interlocutory  proceeding,  as  a 
bill  of  exceptions  often  is,  was  felt  to  require  legislative  interference. 

(a)  Bui.  N.  P. 
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An  exception  is  often   on  a  single  point  remote  from   the   main   T.  T.  1852. 

,         ,     .    .                 .       .         -    Exch.  Cham, 
question  in  a  cause — it  may  be  upon  the  admission  or  rejection  of ' 

T>  A  WIT       OV 

evidence  ;  and  it  was  considered  better  that  the  Court  out  of  which      ,„„,  .^^ 
the  record  issued  should  correct  the  errors  of  the  Judge  at  Nisi  v* 

TRUSTEES 

Priua,  by  an  examination  of  the  bill  of  exceptions  before  judgment,  evans* 

than  that  the  record  should  go  to  the  House  of  Lords  in  order  to    charities. 

correct  that  error,  and  then  travel  back  to  the  Court  below,  in  order 

to  have  a  new  trial,  and  then,  perhaps,  upon  a  new  writ  of  error,  go 

up  to  the  House  of  Lords  again.     To  remedy  this  grievance,  the 

Irish  statute  of  the  28  Cr.  3,  c.  31,  was  passed,  by  which,  as  it  seems 

to  me,  the  requirement  of  the  Statute  of  Westminster,   that  the 

exception  should  be  on  the  roll  for  examination,  was  repealed  ;  and 

the  old  practice  in  Ireland  was  sanctioned  by  legislative  authority. 

This  was  a  remedial  act,  and  peculiar  to  Ireland ;  and  this  leads  me 

to  the  construction  of  that  statute,  28  6r.  3,  c.  31. 

But  before  entering  on  that  subject,  I  wish  to  notice  the  two 
excepted  precedents  relied  upon  by  the  plaintiffs  in  error,  for  the 
purpose  of  showing  that  the  practice  to  which  I  have  referred  was 
not  a  uniform  practice.  These  precedents  are  in  the  cases  of  Beghie 
V.  Clark  and  Howard  v.  Shaw  ;  but  on  examination,  I  think  it  will 
be  found  that,  so  'far  from  bearing  evidence  of  the  established  prac- 
tice, they  are  strong  testimonies  in  support  of  it.  I  find,  upon  inquiry 
in  the  office  of  the  Queen's  Bench,  that  the  case  of  Beghie  v.  Clark 
was  heard  in  Michaelmas  Term  1 832 ;  there  was  a  verdict  for  the 
plaintiff,  subject  to  a  bill  of  exceptions  taken  by  the  defendant.  In 
January  1834,  the  exceptions  were  allowed,  and  a  venire  de  novo 
was  ordered  by  the  Queen's  Bench.  In  this  state  of  things,  in  order 
to  decide  the  question  between  the  parties  (which  was  an  important 
one,  involving  the  merits  of  the  case),  a  judgment  was  entered  for 
the  defendant,  and  a  writ  of  error  was  brought  by  the  plaintiff,  and 
the  judgment  was  framed  by  the  Counsel  of  the  parties,  and  by  con- 
sent, in  order  to  obtain  the  opinion  of  the  Court  of  Error  with  as 
little  delay  and  expense  as  possible.  In  this  shape  it  was  brought 
before  the  Exchequer  Chamber,  but  no  final  decision  was  made,  the 
parties  having  amicably  settled  the  case  between  themselves.  The 
other  excepted  case  is  that  of  Howard  v.  Shaw^  which  is  a  much 
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T.  T.  1852.  later  ca^e,  and  only  differs  from  Begbie  v.  Clark  in  this  respect,  that 
the  consent  in  Howard  v.  Shaw^  to  have  the  record  made  ap  in  the 
new  form,  in  order  to  have  the  question  finally  settled  by  a  writ  of 
error,  was,  upon  an  order  of  Burton,  J.,  made  a  rule  of  the  Court 
of  Queen's  Bench,  without  which  the  officer  refused  to  act  upon  the 
consent  of  the  parties.  Thus,  these  excepted  cases,  founded  as  they 
are  on  the  consent  of  the  parties,  in  order  to  escape  from  the  general 
rule  of  the  Court,  are  but  instances  of  the  general  maxim,  exeeptio 
probai  regulam. 

The  Act  of  28  G.  3  is  not,  I  admit,  a  declaratory  Act.  It  ooald 
not  be  such  with  reference  to  the  Statute  of  Westminster,  and  to  the 
doctrine  laid  down  by  the  King's  Bench  in  England  ;  but  it  adopts 
the  practice  then  existing  in  Ireland.  The  language  of  the  pre- 
amble is  strikingly  in  harmony  with  this  object.  It  uses  the  terms, 
*'  it  has  been  liolden,"  &c.,  referring  to  the  English  decisions ;  and  it 
proceeds  to  provide  a  remedy,  and  what  is  'that  ?  To  give  to  Die 
Court  below  a  legal,  statutable  authority  to  act  as  it  had  theretofore 
done,  notwithstanding  the  Statute  of  Westminster  and  the  new  doc- 
trine. It  repeats,  by  implication,  so  much  of  the  Statute  of  West- 
minster as  requires  the  exception  to  be  put  on  the  roU^  that  is,  to  be 
recorded,  or  made  part  of  the  record  before  examination,  and  enact«, 
that  the  exception  shall  be  incorporated  in  the  postea,  upon  which 
the  Court  may  either  give  judgment  or  make  order,  as  the  case 
requires.  Is  it  not  plain  that  the  object  of  this  statute  was  not  to 
provide  for  an  immediate  writ  of  error  from  an  order  for  a  t/enire  dt 
novo,  but  to  save  the  delay  and  expense  of  that  proceeding,  bj 
allowing  the  Court  out  of  which  the  record  issued,  themselves,  to 
consider  the  exceptions,  and  to  make  an  order  for  a  venire  de  novo, 
if  necessary  ?  The  contrast,  in  the  terms  of  the  statute,  between  the 
words,  "give  judgment,"  or  "make  an  order,"  from  the  construction 
which  agrees  with  Irish  practice,  the  Court  may  give  judgment  for 
the  party  who  obtained  the  verdict,  thereby  overruling  the  excep- 
tions, or  may  make  an  order  for  a  venire  de  novo,  if  the  exoeptionfl 
are  allowed.  The  construction  contended  for  by  the  Bank  converti 
this  order  into  a  judgment.  If  that  were  so,  an  immediate  writ  of 
error  would  lie ;  and  the  case  of  Kennedy  v.  Gregg  was  wrongly 
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decided.    That  case  was  not^  howdrer,  impeached,  at  least  in  the  T.  T.  1852. . 
argument  below  ;  at  all  events,  no  writ  of  error  was  sued  out  upon      _  -^-  _/ 
the  order  for  the  venire  de  novo.     The  statute  alone  provides  for  an     ®^^*  ^^ 

^  IRELAND 

order  to  arrest  the  judgment.     That  Will  applj  to  the  case  of  a  ver-  v. 

diet  for  the  pbintif^,  and  the  declaration  not  containing  any  cause  *  ^y^^  ► 
of  action,  such  an  order  is  made  of  course  before  judgment,  and  charities. 
maj  be  made  where  no  bill  of  exceptions  has  been  taken  upon 
motion  to  the  Court  out  of  which  the  record  issues*  Such  an  order 
is  no  judgment,  but  being  final  in  its  character,  it  has  been  held  to 
be  the  subject  of  a  writ  of  error ;  but  the  order  for  a  venire  de  novo 
is  not  final  in  its  character ;  it  supposes  a  further  proceeding  or  new 
trial,  with  all  its  consequences. 

It  has,  however,  been  urged,  that  the  construction  I  am  con- 
tending for  is  a  one-sided  construction,  because  it  allows  a  y^nt  of 
error  to  the  party  exceptant, .  and  allows  no  writ  of  error  to  the 
party  who  obtained  the  verdict ;  but  the  answer  19  obvious.  The 
writ  of  error  lies  only  after  final  judgment,  or  award  in  the  nature 
of  a  judgment,  and  where  the  exceptions  are  allowed,  and  a  new 
trial  ordered,  the  proceeding  is  not  at  an  end;  but  where  the 
exceptions  are  overruled,  and  the  verdict  is  confirmed,  then  the 
judgment  is  final:   and  let  it  be  remembered,  that  it  was  for  the 
benefit  of  the  exceptant  that  the  statute  was  passed,  according 
to  its  preamble.     The  power  exercised  by  the  Queen's  Bench  to 
examine  the  exceptions  before  judgment,  it  exercised  not  as  a 
Court   of  Errdr,   but  as  upon  a  motion  for  a  new  trial;  and  if 
the  statute  26  6r.  3  was  intended,  as  it  appears  it  was,  to  validate 
the  old  practice,  the  analogy  requires  us  to  hold,  that  the   order 
for  a  venire  de  novo  under  that  statute,  and  made  before  judgment, 
is  an  order  merely,  an  interlocutory  proceeding  never  intended  to 
be  reviewed  by  a   Court  of  Error.    Considering,  therefore,  the 
terms  of  the  statute  and  the  practice  of  the  Irish  Courts  together, 
I  should  say  that  our  inquiry  here  should  be,  not  what,  in  refer- 
ence to  the  Statute  of  Westminster  and  the  English  doctrine,  the 
construction   of  this    Irish   statute  should   in   strictness   be,  but 
whether  its   terms   are  consistent  with  that  practice ;   and  if  thitf 
be  so,  who  can  doubt  what  was  intended  by  Mr.  0*Neil  and  the 
VOL.  3.  43  L 
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T.  T.  1852.  eminent  Irish  lawyers  by  whom  the  statute  was  framed,  and  the 
Exeh.  Cham, 
/— — ^     Irish   Legislature  which  passed  it?     Were  they  ignorant  of  this 

BANK   OF  ^       , 

IRELAND        P«^C^Ce? 

V*  Now,  consider  what  effect  should   be  given,  according  to  the 

TIKUST£E8 

OF  EYANs'  ^^S^^^  authorities,  to  this  uniform  and  continued  practice  of  the 
CHABiTiES.  Xrish  Court  in  the  construction  of  the  statute.  ''  Cotemporanea 
interpreiaiio  est  fariissima/'  says  Lord  Coke ;  and  here  is  a  statute 
passed  apparently  not  to  create  a  new  practice,  but  to  validate  « 
practice  subsisting  before  its  enactment.  I  shall  refer  only  to  two 
cases  on  this  subject,  and  to  the  opinions  of  two  of  the  most  eminent 
Judges  of  modern  times — ^I  mean  the  case  of  Galway  v.  Baker  (a), 
with  Lord  Cottenham's  observation  on  this  very  statute,  and  to  the 
case  of  Guthrie  v.  Sieme  (&),  and  the  language  of  the  late  Lord 
Chief  Justice  Bushe,  as  there  reported.  Lord  Cottenham  says 
(p.  162) : — *'  The  Irish  Act,  in  some  respects,  alters  the  mode  of 
'*  proceeding,  and  gives  power  in  matters  relating  to  bills  of  excep- 
^*  tions ;  but  whether  it  really  alters  the  mode  of  proceeding,  so  far 
"  as  to  justify  the  course  here  adopted,  is  a  question  that  may  be 
'^  somewhat  doubtful.  It  may,  on  this  subject,  be  material  to  in- 
*'  quire  what  has  been  the  usual  course  of  proceeding  in  Ireland,  and 
*' what^as,  in  this  way,  been  the  interpretation  put  by  the  Coort  on 
*^  this  statute."  And  Lord  Chief  Justice  Bushe  says : — *^  If  it  were 
"  necessary  to  inquire,  it  would  not  be  difficult  to  discover  the  origin 
"  of  this  practice,  in  the  obvious  convenience  of  all  parties,  without 
**  the  slightest  inconvenience  or  injury  to  any.  But  it  is  not  neces- 
*'  sary  for  us  to  inquire  into  it.  It  is  enough  for  us  to  say  that  such 
<'  was  the  practice  of  the  Court ;  and  the  practice  of  the  Court  is  the 
*'  law  of  the  Court,  and  as  to  that  Court  is  the  law  of  the  country; 
**  and  that  assertion  is  true,  to  this  extent,  even  though  that  practice 
**  should  be  repugnant  to  the  general  principles  of  the  Common  Lavr, 
«  or  even  to  the  provisions  of  particular  statutes.  And  that  position 
**  is  supported  not  only  by  express  authority,  but  the  soundest  prin- 
^  ciples  ;  because  if  it  were  otherwise,  the  most  alarming  confosion 
^  would  be  introduced,  by  disturbing  adjudications  which  had  been 
^  made  according  to  the  practice  of  each  Court,  upon  an  allegation 
**  that  such  practice  was  inconsistent  with  the  law." 

(c)  7  a.  &  F.  379.  (6)  I  F.  ft  Sm.  49. 
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The  opinion  of  Chief  Justice  Tindal,  in  the  case  of  Trimlestan  v.  T.  T.  1862. 
w  ,  ,.    ,  ...  .  .        "  «    ,        Exch  Cham. 

KemmiSy  has  heen  rehed  on  as  an  authontative  exposition  of  the     ^ — v — ' 

BANK    €W 

Statute  28  G.  3,  and  I  admit  the  respect  due  to  that  opinion  ;  and  if     upland 
the  question  now  before  us  had  arisen  in  that  case — if  it  had  been  t'- 

TRUSTEES 

material  for  that  eminent  Judge  to  distinguish  between  a  judgment    ^p  ^y^j^'s 

for  a  venire  de  novo  and  a  mere  order  for  a  venire  de  novo — ^if  the    chabitieS. 

practice  of  the  Irish  Courts,  as  bearing  upon  the  construction  of  this 

str.tute,  had  been  brought  before  him,  I  should  be  disposed  to  bow  to 

his  opinion ;  but  for  the  decision  of  the  questions  submitted  by  the 

Lords  to  the  Judges  of  England,  these  matters  were  unnecessary, 

and  were  not  considered.     I  doubt  not  that  Chief  Justice  Tindal, 

had  the  question  arisen  before  him,  would  have  attached   to  the 

practice  of  the  Courts  as  much  weight  as  Lord  Cottenham  did  in  the 

case  of  Galway  v.  Baker. 

But,  secondly,  let  me  suppose  that  the  bill  of  exceptions  is  now 
legitimately  before  us,  as  if  it  were  a  part  of  the  record — I  still  think 
the  judgment  of  the  Queen's  Bench  should  be  affirmed.  I  think, 
and  I  thought  below,  that  there  was  no  evidence  to  go  to  the  jury 
upon  that  first  trial,  of  such  negligence  on  the  plaintiffs'  part  as 
could  furnish  a  defence  in  law  for  the  Bank.  -  The  only  evidence 
relied  upon  by  the  defendants  below,  and  that  only  upon  which  the 
direction  of  the  Chief  Justice  was  grounded,  was,  that  the  trustees 
acted  negligently  in  confiding  to  Grace,  their  agent,  the  custody  of 
their  common  seal.  Now,  for  my  part,  I  see  no  culpable  negligence 
in  the  trustees  confiding  the  care  of  their  seal  to  their  agent  Grace  ; 
and  if  I  did,  I  could  see  no  immediate  connexion  between  that  neg- 
ligence, and  the  act  of  the  defendants  in  transferring  the  stock  of 
the  trustees  upon  the  forged  warrants.  Had  the  custody  of  the  seal 
been  in  one  of  the  trustees,  tind  that  trustee  had  committed  the 
forgery,  what  difference  could  it  have  made?  Had  Grace  been 
elected  Mayor  of  Kilkenny,  as  he  might  have  been,  that  would  'have 
been  the  case.  It  must  be  remembered,  that  no  trust  or  authority 
for  the  use  of  the  seal  was  committed  to  Grace ;  he  was  the  mere 
keeper  of  it.  In  most  corporations  there  is  a  seal-keeper:  is  the 
corporation  to  presume  that  their  seal-keeper  will  commit  a  felony  ? 
The  trustees  were  empowered  by  the  statute  incorporating  them  to 
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T.  T.  1852.  m^  an  order  for  tlie  custody  of  their  seal.    Suppose,  by  written 
JS^h,  Chun. 
y , '     order  they  had  made  Grace  their  seal-keeper,  would  that  afford  a 

BA.1VK.    OP 

IRELAND     ^^^^^^oe  to  the  Bank  ?    There  is  no  eTidence  of  a  written  order  in 
V.  this  case ;  but  it  was  not  required  that  their  order  should  be  in 

OF  £VANs'  ^'^^^°&  '^^  ^^'^  ^  abundant  evidence  that  to  the  agent  the  cos- 
CHABITIES.  tody  of  th|d  seal  was  committed;  and  it  appears  that  a  pradent 
precaution  was  taken  by  the  trustees  for  the  due  application  of  the 
seal.  It  appears  to  have  been  their  practice  to  have  the  seal  im- 
pressed by,  or  by  the  order,  and  countersigned  by  two  of  the  corpo- 
ration as  witnesses. 

But  suppose  the  trustees  were  negligent  in  committing  the 
custody  of  their  seal  to  their  own  agent,  I  am  at  a  loss  to  under- 
stand how  that  circumstance  can  forpi  a  defence  for  the  Bank. 
They  knew  not  how  the  seal  was  kept.  They  were  not  misled  by 
any  act  of  the  trustees,  either  before  or  after  the  forgeries,  to  sap- 
pose  either  a  prior  sanction  or  a  subsequent  assent  by  the  trustees 
to  those  forgeries,  or  the  transfers  made  under  them.  Nothing  of 
the  kind  to  warrant  the  notion  of  prior  consent  or  subsequent  assent 
existed  in  the  case.  The  forgeries  were  entirely  unknown  to  the 
trustees ;  they  were  kept  in  the  dark  by  the  dividends  (which  under 
the  genuine  warrant  of  attorney  Grace  received)  being  regularlj 
paid  to  them  Xxy  him,  as  if  the  principal  was  still  in  Bank ;  and  the 
moment  they  axje  apprised  of  the  forgery,  they  inform  the  Bank,  and 
prosecute  the  delinquent  to  conviction.  It  was,  I  think,  a  mistake 
to  apply  to  such  a  case  as  this  the  principle  of  negligence.  It  is  a 
strong  thing  to  divest  his  proper^  from  a  stock-owner,  on  the 
ground  that  he  has  been  negligent  about  it.  There  must»  I  appre- 
hend, be  some  positive  act  on  his  part  to  warrant  an  appropriation 
of  it  to  another.  If,  indeed,  as  is  said  by  the  Court,  in  Dam  v- 
The  Bank  of  England,  and  adopted  by  Lord  Denman,  ia  Coles  ▼. 
The  Bank  of  England — if  *Uhe  proprietor,  being  present,  had  not 
'*  underwritten  the  transfer,  but  had  connived  at  the  underwriting  of 
'*  his  name  by  another,  or,  being  absent,  had  expressly  requested 
"  another  to  go  and  sign  his  name,  ^he  Act  would  not  have  been 
*^  complied  with,  yet  the  property  woqld  have  passed  from  the  stock- 
<<  holder ;  in  such  a  case,  indeed,  fraud  would  have  been  an  ingre- 
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**  diest,  but  we  appreb«nd  that  any  culpable  conduct  by  which  the  T.  T.  1^52. 

"  relation  of  the  parties  to  the  property  is  completely  altered  will      > — ly ' 

"  have  the  same  eflTect.''    What  culpable  conduct  or  gross  negligence     i^gLANO 
have  the  trustees  been  guilty  of  in  their  transactions  with  the  Bank  v. 

TRUSTSES 

oi  Ireland,  which  has  induced  the  Bank  to  act  differently  from  the  ^^  bvass' 
way  in  which  they  would  otherwise  have  acted,  or  to  produce  bsx  chabitibs* 
entire  alteration  of  the  relation  of  the  parties  to  the  property  ?  In 
all  the  cases  in  which  the  Bank  has  been  protected,  on  the  ground 
of  gross  negiigenee  in  the  customer,  I  find  that  the  negligence  relied 
on  was  negligence  in  the  transaction  with  the  Bank,  by  their  know- 
ingly doing  or  suffering  acts  to  be  done,  which  naturally  led  the 
Bank  to  believe  that  the  customer  was  an  assenting  party  to  the  pay- 
ment or  transfer.  Mere  general  negligence  in  the  customer  has,  in 
no  instance,  been  a  defence  to  the  Bank.  If  I  keep  a  bad  lock,  or 
no  lock,  upon  my  desk,  and  a  dishonest  servant  gets  my  draft- 
book,  and  forges  my  name,  is  the  Bank  which  pays  the  forged  check 
protected  ?  The  negligence,  upon  the  authorities,  must  not  only  be 
gross  negligence,  crasta  negligenHa^  but  negligence  in  the  trans- 
action itself.  It  should  furnish  not  merely  an  occasion,  but  directly 
lead  to  the  loss.  If  the  seal  had  been  broken,  and  required  repair, 
and  was  left  with  a  jeweller  for  that  purpose,  and  he  had  committed 
the  firaud,  negligence  might,  with  equal  justice,  furnish  a  defence  to 
the  Bank  against  such  an  action  as  this  is.  To  allow  such  a  defence 
to  the  Bank  would  be  to  presume,  against  the  evidence,  that  the 
trustees  connived  at,  or  were  privy  to,  the  felony  and  fraud  com- 
mitted by  their  agent. 

I  think,  on  the  whole,  the  judgment  of  the  Queen's  Bench  should 
be  affirmed. 

TOBBXNS,  J. 

In  this  case,  it  appears  to  me  that  two  important  questions  are 
submitted  for  our  decision,  as  arising  out  of  the  able  arguments  and 
discussion  which  this  case  has  undergone.  A  third  question,  namely 
that  on  the  construction  of  the  statute  of  28  G.  3,  has  been  much  , 

adverted  to  in  the  argument,  and  a  few  observations  on  that  statute 
may  be  necessary,  though  not,  in  my  opinion,  governing  the  case. 
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T.  T.  1852.       The  first  and  preliminary  question  is  this:  whether  it  be  compe* 

^ ^^— ^      tent  for  this  Court  to  look  into  and  consider  all  the  docaments 

__,__.„_      which  have  been  transmitted  from  the  Court  of  Queen's  Bencb, 
V.  under  the  writ  of  certiorari  issued  by  this  Court,  and  as  forming 

XRUSTESS 

OP  EVANS*    P*^  *°^  parcel  of  the  record  in  the  suit  depending  between  these 

CHARITIES,  parties?. 

In  discussing  this  preliminary  question,  it  is  unnecessaiy  to 
advert  to  the  various  proceedings  which  have  characterised  thb 
CBse  previous^  to  the  issuing  of  the  writ  of  certiorari.  By  the  return 
of  the  Lord  Chief  Justice  to  this  writ,  all  the  proceedings,  from 
the  writ  of  distringas  in  the  first  action  down  to  the  judgment  of 
the  Court  on  the  ruling  on  the  bill  of  exceptions,  are  set  out  on  the 
transmiss  now  before  us,  and  which  enables  this  Court  to  discover 
and  adjudicate  upon  the  legality  of  the  charge  of  the  late  Lord 
Chief  Justice  ;  that  being  the  real  and  vital  question  at  iisoe 
between  the  parties,  viz. : — whether  that  charge  be  sustainable  in 
point  of  law  or  not  ?  It  has  been  said,  and  argued  at  great  length, 
and  with  great  research,  that  the  introduction  upon  the  transmiss  of 
all  the  matters  returned  on  the  certiorari,  forming  the  narrative  of 
what  took  place  on  the  first  trial,  amounts  to  contradictory  matter, 
inconsistent  with  the  true  record,  on  which  a  verdict  has  been  had, 
and  judgment  entered.  I  confess  I  cannot  see  in  what  the  contra- 
diction or  inconsistency  consists;  and  it  would  be  yielding  to  a 
lamentable  technicality,  and  working  manifest  injustice,  if  the  ap- 
pealing party  should  be  precluded  from  putting  before  the  Court  of 
Appeal  the  documents  which  raise  the  real  question,  and  which,  if 
not  referred  to,  there  really  would  be  no  question  to  decide.  The 
parties  are  the  same,  the  lis  mota  is  the  same  ;  a  legal  issue  is  knit 
between  them  :  and  whether  that  legal  issue  ought  to  be  determioed 
in  favour  of  the  plaintiflTs  or  defendants,  is  the  question  which  the 
Court  has  to  decide.  It  must,  no  doubt,  be  admitted,  that  the  struc- 
ture of  this  record,  as  was  presented  to  this  Court,  is  not  of  a  veiy 
artificial  form,  nor  constructed  on  the  basis  or  forms  of  the  prece-' 
dents  of  the  records  of  the  Courts.  But  the  circumstances  of  the 
case  are  peculiar;  and  in  consequence  of  the  plaintiffs  in  error  not 
appearing  on  the  second  trial,  and  wishing  to  maintain  what  they 
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conceived  to  be  a  legal  charge  in  their  favour,  they  had  no  other  T.  T.  1852. 
coarse  to  take,  when  they  did  not  appear,  than  obtaining  an  order     >. — 1^ > ' 

BANK    OV 

from  this  Court  to  amend  the  transmiss;  and  whether  it  be  here 

IRELAND 

under  the  plea  of  alleged  diminution  or  amendment  of  the  record,  v. 

or  upon  what  other  ground  it  may  be  here,  here  it  is,  and  we  must  , 

*^  o  J  7  7  Qp   EVANS 

decide  the  legal  question  which  the  conflicting  judgments  of  the  charities. 
Judges  have  raised.  If,  hereafter,  this  case  (as  from  its  magnitude 
and  importance  no  doubt  it  will)  go  to  a  superior  tribunal,  I  do  not 
expect  that  this  transmiss,  as  at  present  returned  and  before  us,  will 
receive  as  a  pleading  the  approving  sanction  of  that  tribunal,  occa- 
sioned by  the  non-appearance  by  the  defendants  below  on  the  second 
trial ;  and  upon  which  act  of  the  defendants  I  do  not  wish  to  com- 
ment. Had  they  appeared,  the  conflicting  legal  issue  might,  on  that 
second  trial,  have  been  put  on  the  then  single  record,  and  the  short 
and  distinct  question  raised  on  the  adverse  opinions.  Neither  this 
Court  nor  the  Court  below  are,  however,  answerable  for  the  struc- 
ture of  this  record ;  and  if  it  have  failings  or  deformities,  it  rests  not 
on  our  heads. 

I  have  said,  on  reference  to  the  documents  returned  on  the  writ 
of  eeriiorarif  I  see  no  incongruity  or  contradiction  with  the  record 
originally  transmitted.  The  many  authorities  cited  by  Mr.  Darley^ 
in  bis  excellent  argument,  go  to  establish  that  this  record  must  be 
examined  and  read  in  conjunction  with  the  matters  certified  on  the 
return  to  the  certiorari.  The  case  of  Phelps  v.  Smith,  reported  in 
Liify  JEn.,  254,  appears  to  me  to  be  strongly  in  support  of  that 
opinion.  A  statement  is  there  given  of  the  whole  of  the  proceedings 
until  the  final  decision  of  the  House  of  Lords.  In  that  case,  after 
errors  brought  in  the  Exchequer  Chamber,  and  errors  assigned,  the 
Court  of  King's  Bench  amended  the  record,  in  what  had  been 
assigned  for  error;  and  after  those  amendments  were  made,  the 
defendant  in  error  sued  out  the  certiorari,  to  satisfy,  as  it  is  said, 
the  Justices  and  Barons  that  the  record  was  not  erroneous.  The 
Chief  Justice  returns  the  amendments  in  reply  to  the  writ ;  and 
the  judgment  of  the  Court  below,  founded  on  those  amendments,  is 
aflirmed  in  the  Exchequer  Chamber,  and  that  judgment  subsequently 
affirmed  in  the  House  of  Lords.     Thus,  it  appears  that  matters  not 
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T.  T.  1 852.  originally  forming  any  part  of  the  record,  and  indeed  appearing  to 
Exch,  Cham, 
^'— — '     be  inconsistent  with  it,  were,  after  the  amendmentis  made  io  the 

iBELAND      ^^^^  below,  transmitted  by  the  return  of  the  Chief  Justick  to  the 

V.  Court  of  Error  ;  and  in  obedience  to  the  writ,  considered  by  that 

TEUSXEES 

OF  £  vans'  ^^^^  ^  P^^^  ^^  ^^®  transmitted  record,  examined  and  decided  npoo 
CHARITIES,  as  such ;  and  which  decision  was  afterwards  confirmed  by  the  ulti- 
mate tribunal,  the  House  of  Lords.  I  am  of  opinion,  therefore,  that 
this  decision  settles  the  preliminary  question  of  our  competencj 
to  examine  the  documents  transmitted  in  retain  to  the  writ  of 
cerHorari. 

The  second  question,  then,  upon  the  whole  of  the  record  thus 
transmitted  is : — was  the  charge  of  the  learned  Chief  Justice  right 
in  point  of  law,  and  should  the  exceptions  to  that  chai^  have  been 
allowed?  Upon  this  question,  I  am  of  opinion  that  the  judgment 
of  the  Court  of,  Queen's  Bench,  allowing  the  exceptions,  should  be 
affirmed. 

I  need  not  travel  into  the  pleadings  or  the  evidence,  which  has 
been  so  much  discussed,  nor  the  right  of  the  plain tiflTs  to  sustain  this 
action,  and  that,  in  point  of  law,  the  stock  illegally  transferred  is 
still  theirs.  In  the  case  of  Davis  v.  The  Bank  of  Engiandy  this 
point  was  settled.  That  was  an  action  against  the  Bank,  to  recover 
the  dividends  payable  upon  stock  transferred  under  a  forged  power 
of  attorney.  It  was  contended  in  that  case,  that  the  stock  having 
been  so  transferred,  the  right  to  receive  the  dividends  by  the 
plaintiff  was  gone ;  but  Chief  Justice  Best,  in  his  judgment,  re- 
pudiates this  doctrine,  and  says: — ''We  cannot  do  justice  to  this 
plaintiff,  unless  we  hold  that  the  stock  is  still  his;"  and  he 
there  fully  enters  into  the  reasons  which  induce  him  to  hold  that 
opinion ;  and  the  reference  made  by  my  Brother  Pebbut  to  the 
statute  7  &  8  Vic.  fully  establish  that  the  ownership  of  the  stock 
is  still  the  plaintiffs'. 

If,  then,  the  stock,  legally  speaking,  or  its  equivalent,  be  the 
property  of  the  plaintiffs,  it  will  be  right  to  examine  next,  upon 
the  authorities,  whether  the  plaintitife,  by  any  act  of  theirs,  either 
express  or  implied,  by  previous  authority  or  subsequent  adoption, 
have  led  the  defendants  to  make  the  transfer  of  which  they  com- 
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plain  :  if  there   be  either  one  or  the  otker,  the  pUihtiffb,  under  T.  T.  1852. 
decided  antborities,  cannot  recover.    The  language  of  Lord  Mans-     ^^^^.^^ 
field,  in  Bird  v.  BandaU{a\  cited  by  Chief  Justice  Best,  in  Dam$     ^^^J^^^l 

IR£  L  All  D 

,  V.  The  Bank  cf  England^  is  clear  on  this  point.     Lord  Mansfield  t;. 

aajs : — **  Whatever,  in  equity  and  conscience,  according  to  the  cir-    ^^  evans' 
'^comstances  of  the  case,  bars  the  plaintiff's  right  of  reoovery,  may  chabitus. 
*'  be  given  in  evidence  by  the  defendant^  because  the  plaintiff  must 
*'  recover  upon  the  justice  and  conscience  of  his  own  case,  and  on 
"that  only." 

Now,  the  ease  of  the  defendants  is  rested  on  the  sole  and  single 
ground  of  negligence  in  the  plaintiffs  so  keeping  the  seal  in  the  cus- 
tody of  their  agent,  that  he  has  thereby  been  enabled  to  commit  the 
forgery,  and  have  the  stock  transferred  to  his  nominee.    It  is  con- 
ceded, there  was  neither  previous  authority  given  to  Grace,  or  a 
subsequent  adoption  of  his  acts  by  the  plaintifib,  nor  any  one  act 
charged  against  them  on  this  important  question  of  negligence. 
Does  such  negligence  alone,  therefore,  supposing  it  to  exist,  so  taint 
the  justice  and  conscience  of  the  plaintiffs'  case,  that  they  cannot 
recover  ?    In  the  first  place,  no  authority  has  been  referred  to,  to 
establisb  such  a  position.     The  case  coming  nearest  to  it  is  Coles  v. 
The  Bank  of  England.    In  that  case,  there  was  gross  negligence 
established  on  the  part  of  the  testatrix,  in  whose  right  the  plaintiff 
sued  ;  and  farther,  the  jury  found,  in  answer  to  two  questions  sub- 
mitted to  them  by  Lord  Denman,  first,  that  the  testatrix  was  guilty 
of  gross  negligence,  having  the  means  of  knowing  of  the  diminution 
of  her  stock  by  the  fraudulent  sale,  and  subsequently  received  the 
dividends  on  the  diminished  stock  ;  secondly,  that  the  Bank  was  not 
guilty  of  any  negligence  in  making  the  transfers,  or  paying  the  divi- 
dends ;  and  these  questions,  so  propounded  to  the  jury,  directly  leads 
to  the  inquiry  in  this  case.     What  have  been  the  acts  of  reciprocal 
negligence  on  the  part  of  the  two  corporations  ?     As  to'  the  alleged 
negligence  on  the  part  of  the  plaintiffs,  it  resolves  itself  into  the  sole 
charge  of  the  careless  custody  of  the  seal  of  the  corporation.     There 
is  no  fraud  nor  connivance  chargeable  against  the  plaintiffs,  nor,  as 

(«)  3  Burr.  1353. 
VOL.  3  44  L 
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T.  T.  1852.  proved  in  CoUs  t.  The  Bank  of  England^  any  snbseqaent  adoptioa 
Exch.  Cham,       « ^         ,  ,        • .        .  .    « 

v-^-v '     of  Crraces  acts;  and  nothing,  m  my  judgment^  can  be  more  moonw- 

BANK    OF 

IRELAND     <l^®^^^ctl  and  illogical  than  the  inference  that,  because  the  trustees 
V.  were  careless  or  negligent  in  the  keeping  of  their  coporate  seal,  that 

T  RU8TEE  S 

OF  EVANS'  *^®''®^'^'^  ^®  Bank  was  justified  in  transferring  their  property  under 
c^ASITIB8.  a  forged  power.  In  the  utterance  or  concoction  of  the  forgery 
itself  there  was  no  neglect  or  default  of  the  plaintifis.  I  cannot  see, 
that  leaving  the  seal  in  Grace's  custody  led  to  the  forgeries  oom- 
mitted  by  him,  by  the  several  false  attestations  which,  it  appears,  be 
annexed  to  the  forged  instruments ;  and  unless  those  forgeries  be 
the  consequence  of  thai  act,  and  were  caused  by  ity  I  do  not  see  tbat 
there  was  any  evidence  to  go  to  the  jury  to  support  the  charge  of 
the  Chief  Justice.  There  can  be  no  doubt  but  that,  permitting 
the  seal  to  remain  in  Grace's  custody)  as  appears  in  the  evidence, 
the  plaintiffs  did  give  him  a  greater  facility  in  executing  his  frau- 
dulent purposes;  but  the  same  thing  might  have  happened,  no 
matter  in  whose  custody  the  seal  was  deposited.  The  charter  of 
the  trustees  or  the  Act  of  Parliament  does  not  specify  or  direct 
where  the  seal  of  the  corporation  is  tor  be  deposited.  It  must  be 
confided  to  some  one ;  the  trustees  left  it  in  the  hands  of  their  confi- 
dential agent.  It  has  been  said  it  ought  to  have  been  deposited  witb 
one  or  more  of  the  trustees ;  yet  a  like  forgery,  by  the  affixing  false 
attestations  to  the  power  of  attorney,  might  have  been  committed ; 
and  could  it  be  held  that  in  such  a  case  the  Bank  would  not  be 
liable  ?  How  then  can  we  measure  the  quantum  of  n^lect  which 
shall  bar  the  plaintifis,  in  justice  and  conscience,  from  recovering, 
when  they  have  not  been  contributory  to  the  loss  which  has  oc- 
curred? When  they  do  so  contribute,  they  are  not,  as  Lord 
Mansfield  has  said,  entitled  either  *'  in  conscience  or  equity  to 
recover." 

Now,  on  the  other  hand,  let  us  examine  into  the  second  question 
proposed  by  Lord  Denman,  and  see  whether  the  Bank  was  guilty  of 
negligence  in  making  these  transfers ;  and  I  premise  the  observations 
I  shall  make  on  that  head  by  reading  that  part  of  the  Judgment  of 
Chief  Justice  Best,  in  Dams  v.  The  Bank  of  England^  which 
appears  to  me  particularly  to  apply  to  the  present  case,  and  to 
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which  mj  Brother  Jacksoh  has  fuUj  adverted.    He  says  (2  Bing.,  T.  T.  1852. 

Exdi,  Cham. 
404),  '*It  is  the  duty  of  the  Bank  to  prevent  a  transfer  until  they     « , ' 

BAT8TC   OB* 

**  are  satisfied  that  the  person  who  claims  to  be  allowed  to  make  it  is     xbeland 
"duly  authorised  to  do  so.    They  may  take  reasonable  time  to  make  t'/ 

«...  1  .  i*     ^  \  .  i.      TRUSTEES 

**uiquinesy  and  require  proof  that  the  signature  to  a  power  of  ^^  evj^ns' 
**  attorney  is  the  writing  of  the  person  whose  signature  it  purported  chari'Ties. 
^  to  be.  It  is  the  Bank,  therefore,  and  not  the  stock-holder,  who  is 
**  to  suffer  if,  far  want  of  inquiry^  they  are  imposed  upon,  and  allow 
**  a  transfer  to  be  entered  in  their  books,  and  made  without  the  proper 
*'  authority."  Every  word  of  this  part  of  Chief  Justice  Best's  judg- 
ment is  pregnant  with  applicability  to  the  present  case.  Now  let  us, 
then,  trace  the  case  in  its  facts  and  progress.  The  fund  is  the 
property  of  a  charity  incorporated  by  statute.  It  appeared  that  in 
June  1836,  the  plaintifis  executed  a  power  of  attorney  to  Grace, 
authorising  him  to  receive  the  dividends,  and  the  dividends  only,  on 
stock  standing  in  the  name  of  the  trustees.  The  power  of  attorney 
had  the  seal  of  the  corporation  and  the  signature  of  two  of  the 
trustees,  viz.,  the  Mayor  of  Kilkenny  and  the  Dean  of  Ossory,  and 
it  is  expressed  to  be  signed^  sealed^  and  delivered  in  th^ir  presence 
— ^whether  as  parties  or  witnesses  (though  informal),  may  not  be 
material ;  at  all  events,  it  was  a  peculiar  and  unusual  form,  certainly 
not  complying  with  the  requisites  of  the  statute,  although  professing 
so  to  do ;  its  peculiarity^  in  my  judgment,  ought  to  have  attracted 
the  attention  of  the  Bank.  However  that  may  be,  was  there  not 
cause  for  axciting  the  surprise  and  calling  for  the  inquiry  suggested 
by  Chief  Justice  Best,  where  the  first  power  of  attorney  to  sell  stock 
and  not  receive  dividends  was  presented  to  them  by  Corbet,  Grace 
being  the  witness  to  the  execution  of  the  power  by  the  Mayor  of 
Kilkenny  alone,  authorising  the  absolute  sale  of  stock,  the  dividends 
of  which,  Grace,  as  the  known  agent  of  the  trustees,  had  only  been 
empowered  previously  to  receive  ?  The  attestation,  too,  differs  from 
the  authentic  power  of  attorney  given  to  Grace  in  1836.  That 
power  of  attorney  appears  to  have  been  signed^  and  so  expressed  in 
the  attestation,  by  the  two  trustees,  the  Bfayor  and  the  Dean.  The 
attestation  is  different  in  the  forged  powers;  the  word  "signed"  is 
omitted  in  them  all.     Ought  not  this  variance  from  the  previous 
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T.  T.  1862.  fonn  in  the  ffenuine  instrument  have  attracted  the  vigilance  of  the 
Exeh  Cham 
<^J^ ''    Bank,  so  as  to  institute  inquir7,  or  make  a  oomparison  with  the 

IRELAND     °^A°°^'  ^^  attestation  in  the  genuine  instrument?    But  above  all, 

V,  when  Grace,  from  being  the  hand  to  reeeive  the  dividends  onlj, 

OF  BVANs'    ^'^^^^^  ^^^  witness  to  a  power  of  attorney  to  another  to  receive  tiie 

CHABITIE8.    principal ;  and  when  these  powers  of  attorney  came  in  such  qaiek 

succession,  witnessed  as  they  were,  and. disposing  absolutely  of  the 

funds  of  a  charity  which  had  hitherto  sustained  its  exigencies  for 

several  years  out  of  its  annual  dividends — ^was  there  nothing  in 

these  proceedings  to  put  the  Bank  on  its  guard  to  lead  them  to  t 

course  of  inquiry  from  the  years  1842  to  1845  as  to  the  regularity 

and  authenticity  of  the  documents  under  which  they  were  acting? 

The  evidence  of  the  Bank  clerk  leads  one  to  believe  that  the 

supposed  respectability  of  Grace  operated  strongly  to  disarm  su- 

picion  of  the  authenticity  of  the  instruments  on  which  the  transfeis 

were  made;  but,  in  my  opinion,  no  confidence  in  the  respectability 

of  individuals  should  dispense  with  those  inquiries  which  the  law 

has  pronounced  to  be  necessary  for  the  protection  of  the  public.    I( 

therefore,  the  Bank,  as  I  think  it  ought,  has  not  made  those  inqniriea, 

which  might  have  prevented  their  being  deceived,  I  think  thej 

must  sufier  the  loss ;  and  though  the  plaintiffs  may  have  been  care- 

lesB  as  to  the  custody  of  their  seal,  yet,  as  that  cannot  be  held  to  be 

negligence  in  the  fabrication  of  the  power*  of  attorney,  I  think  the 

exceptions  ought  to  be  allowed. 

Upon  the  third  question,  namely,  the  construction  of  £8  G.  3,  if 

I  be  right  in  the  view  I  have  taken  of  the  two  first  questions  which 

I  have  discussed,  it  would  occur  to  myself  that  whatever  constrnc- 

tion  might  be  put  on  the  statute  would  not  affect  the  final  judgment 

of  the  Court ;  but  as  this  question  has  undergone  much  disconion 

in  the  argument  and  in  our  conferences,  I  would  wish  shortlj  U> 

state  my  opinion.    I  quite  agree  with  my  Brothers  PBUtnr  and 

Cbabipton  in  their  judgment  as  to  what  had  been,  from  a  remote 

period  in  this  country,  previous  to  the  enactment  of  28  &  3,  the 

practice  of  the  Courts  in  Ireland,  and  I  should  hold  that  it  has  all 

the  authenticity  of  a  contemporaneous  practice,  in  consequenoe  d 

being  uniform.    In  all  that  I  fully  concur ;  and  during  the  progrM 
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of  the  argument  I  felt  it  was  not  likely  that  opinion  would  be  T.  T.  1852. 

changed ;  for  I  should  not  like  to  find  what  had  been  so  long  estab-     w.-^,,.— .^' 

liahed  should    be  lightly  disturbed.     O'NeU's  Act  adopted    and     ^^^^^^ 

yalidated  that  practice,  and  the  construction  put  upon  it  remained  v. 

undisturbed,  until  the  judgment  of  Chief  Justice  Tindal,  in  the  evans' 

case  of  Trimleston  t.  Kemmis.   With  respect  to  that  decision,  I  find  chabities. 

myaelf  in  this  difficulty : — Entertaining  every  wish  to  sustain  the 

law  and  practice  of  this  country,  I  feel  bound  to  attend  to  the 

uldmate  decision  of  the  supericMr  tribunal ;  and  I  feel  I  have  no 

judicial  right  to  say  whether  that  be  right  or  wrong.     I  am  not  to 

say  whether  the  learned  Chief  Justice  inquired  into  the  prevailing 

practice  of  this  country ;  but  he  pconounced  an  opinion  upon  the 

subject  in  Gaiway  v.  Baker^  and  I  must  assume  that  he  would  not 

lightly  have  pronounced  that  opinion  without  having  satisfied  himself 

of  the  true  construction  of  that  statute.     Suppose  the  construction 

of  this  statute  was  the'  single  question  iu  this  case,  how  could  this 

Court,  in  the  face  of  that  judgment,  declare  the  construction  of  that 

statute  to  be  different  from  the  one  given  to  it  by  the  ultimate 

tribonal  ?     I,  therefore,  however  willing  to  come  to  a  contrary 

conclusion,  think  the  judgment  of  the  House  of  Lords  coercive,  and 

that  I  am  bound  by  it. 

Pehrbfathzb,  B. 

Id  this  case  the  plaintifEs  in  error  complain  that  by  the  adjudica- 
tion of  the  Court  of  Queen's  Bench,  in  awarding  a  venire  de  novo, 
they  have  been  aggrieved — that  the  verdict  obtained  by  them  had 
been  set  at  nought,  and  that  it  is  unjust  they  should  not  have  the 
opportunity  of  examining  whether  their  complaint  be  well  founded 
or  aot.  These  allegations  are  met,  first,  by  saying  that  nothing 
appears  on  the  record  amounting  to^  error,  t^at  the  facts  and  matters 
returned  in  answer  tp  the  writ  of  certiorari  form  no  part  of  the 
record,  and  that  our  judgment  should  be  given  on  the  transmiss. 
Secondly,  that  if  we  were  at  liberty  to  look  into  the  postea  and 
bill  of  exceptions,  that  the  judgment  or  order,  or  whatever  it  is 
to  be  called,  directing  the  venire  de  novo^  is  a  proper  and  just 
judgment. 
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T.  T.  1852.       To  arriye  at  the  means  of  discuBBing  the  latter  qaeation,!!  ig 
Exch.  Cham.  „  ^     , 

V. — , —      necessary  to  dispose  of  the  first;  for  if  we  are  precluded  from 

BANK  OF  .    .  1       ,  .11      /.  .  1  .  .         «     «  , 

IBEL^KO      examining  the  bill  of  exceptions,  there  is  no  question  before  toe 
V*  Court.    The  objection  rests  first  on  this,  that  it  would  be  contrarj 

THUS  TEES 

OF  EVANS*  ^  ^^^  transmiss,  and  contradictory  to  the  continuances,  and  that  we, 
CHARITIES,  therefore,  are  preclude  from  examining  into  it.  I  do  not  think 
that,  ultimately,  any  great  reliance  was  placed  on  that  objection ; 
for  if  the  matters  returned  by  the  certiorari  be  in  reality  part  of 
the  record,  I  should  say  our  judgment  must  be  pronounced  on  the 
whole  record;  and,  in  truth.  Counsel  for  the  defendants  in  error 
almost  conceded  that  proposition,  and  it  is  not  much  resisted  by  any 
opinion  expressed  by  any  member  of  the  Court. 

But  the  question  whether  the  order — ^for  I  will  call  it  an  order-^ 
for  the  venire  de  novo  is  to  be  considered  as  part  of  the  record,  or 
whether,  adopting  the  practice  which,  to  a  very  great  extent,  has 
prevailed,  we  should  so  construe  the  statute  28  6.  3,  as  to  give  a 
sanction  to  that  practice,  and  consider  the  order  for  the  venire  de 
novo  not  as  matter  of  record,  but  that  it  is  to  be  treated  as  an 
ordinary  order  for  setting  aside  a  verdict.  It  does  appear,  that  so 
late  as  Lord  Mansfield's  time,  it  was^the  opinion  of  that  Judge  that 
the  Statute  of  Westminster  was  in  force  in  Ireland.  It  became  the 
law  in  Ireland  in  the  reign  of  Hen.  7,  and  from  that  period  the 
proceedings  under  it  should  have  been  the  same  as  in  England ; 
and  if  any  practice  in  either  country  grew  up  contrary  to  that 
statute,  it  must  be  considered  how  far  such  a  practice  ought  to 
control  the  statute  law  of  the  land,  and  how  far  we  are  to  make 
an  interpretation  different  in  Ireland  from  what  it  is  in  England; 
whether  any.practice  can  put  a  construction  upon  a  statute,  and  say 
that  it  should  receive  one  view  in  Ireland,  and  another  in  England? 
That  this  could  not  be  done  is  shown  both  on  principle  and 
authority.  In  Grains  etue  peremptory  challenges  had  been  allowed; 
but  the  House  of  Lords  determined  that  that  practice  could  not 
sustain  a  different  interpretation  as  to  what  the  Common  Law  was 
in  Ireland  from  what  it  was  in  England. 

Can,  then,  a  practice,  if  it  cannot  change  the  Common  Law,  can  it 
change  the  Statute  Law,  and  make  it  different  in  Ireland  from  what 
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it  has  confessedly  been  in  England  ?    The  practice  ought  to  receive  T.  T.  1862. 

much  consideration.    It  has  not  always  been  sanctioned,  nor  does  it     — ^. ' 

appear  the  Courts  were  aware  of  what  it  was ;  that  statute,  28  G,  3,      idrlawd 
reciting  a  mischief  which  it  was  intended  to  have  remedied,  does  v, 

noi  advert  to  orders  made  contrary  to  the  Statute  of  Westminster,    ^„  ^  , .  „^9 

^  'OP  EVANS 

and  has  received  the  sanction  of  the  Legislature.  The  28  G.  3  appears  charities. 
to  me  to  leave  untouched  the  Statute  of  Westminster,  save  only  that 
a  bill  of  exceptions  should  be  signed  without  being  sealed,  and  should 
be  examined  in  the  inferior  Court  out  of  which  it  issues.  The 
statute  of  28  G.  3  says  that  the  Court  is  to  examine  the  bill  of 
exceptions,  and  give  judgment. thereon.  It  has  been  argued  that 
the  only  judgment  to  be  given  is  one  overruling  the  bill  of  excep- 
tions, and  affirming  the  verdict  of  the  Court  below,  for  that  any 
thing  going  contrary  to  the  bill  of  exceptions  can  only  be  an  order ; 
so  that  when  the  statute  says  that  the  Court  shall  give  judgment 
thereon,  the  interpretation  to  be  put  on  it  is,  that  they  shall  only 
give  judgment  one  way,  and  any  thing  else  is  but  an  order  not 
appearing  on  the  record.  I  see  no  reason  whatever  to  say  that  the 
pronouncing  an  order  for  a  venire  de  novo  should  be  different  from 
an  order  arresting  the  iudgment.  It  is  admitted  that  an  order  for 
arresting  the  judgment  under  that  statute  is  one  from  which  a  writ 
of  error  will  lie ;  and  why  should  there  a  different  construction  be 
pot  on  an  order  which  awards  a  venire  de  novOj  and  that  which 
arrests  the  judgment  ?  It  would  appear  to  me  the  word ''  order  "  must 
be  treated  as  Sjrnonymous  to  judgment ;  and  if  it  be  a  judgment  in 
the  one  case,  it  is  equally  so  in  the  other.  It  occurs  to  me  that  the 
statute  did  not  intend  to  sanction  the  practice,  which  must  be  con- 
sidered as  vicious,  making  the  law  different  in  Ireland  from  what 
it  was  in  England,  and  if  the  Legislature'  intended  to  make  such  a 
law,  altering  the  practice,  they  would  have  done  so  by  express 
words.  But  then,  it  is  said,  they  intended  to  shorten  the  proceed- 
ings, and  diminish  the  expense.  No  doubt,  they  contemplated 
saving  of  expense ;  but  not  the  depriving  a  party  of  the  right 
which  existed  under  a  previous  statute,  and  which  still  exists ;  and 
I  would  say  the  construction  sought  to  be  put  on  the  statute  tends 
to  litigation ;  for  if  there  be  no  appeal,  no  writ  of  error  from  an 
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T.  T.  1852.  award  of  a  vinire  de  novo^  a  second  trial  is  anavoidaUe,  the  parties 
Exch,  Cham, 
' — -.^ '      must  appear  on  that  second  trial,  and  will  be  thereby  involred  in 

IRELAND     ^^^  expense  of  that  second  trial,   and  the  litigation  oonseqaent 
V.  thereon :  so  far  from  shortening  the  expense,  it  would  appear  to 

TRUSTEES      ,  *i      t      ^u      •  -.        tt  .l         i    •      -i..     .  ,      .      i 

OF  EVANS'  greatly  lengthening  it.  Here  the  plainufb  in  error  obtained  a 
CHARITIES,  verdict ;  the  Court  of  Queen's  Bench  set  aside  that  verdict ;  they, 
plaintifis,  say  they  are  entitled  to  hold  that  verdict,  and  are  not 
bound  to  abandon  that  they  have  legally  obtained,  and  mn  the 
chance  of  how  another  jury  may  consider  this  case.  They  have 
a  right  to  rely  on  the  finding  of  that  jury.  Upon  obtaining  that 
verdict  they  have  a  right  to  rely  upon  it,  if  the  law  allows  them  so 
to  do ;  and  if  that  be  matter  of  record,  then,  by  the  Statute  of 
Westminster,  they  have  a  right  to  have  that  examined;  and  it 
therefore  does  appear  to  me  that  this  practice  never  was  intended 
to  be  sanctioned  by  the  Legislature,  and  that  this  order  must  be 
considered  as  a  judgment  and  a  matter  of  record.  By  being  incor- 
porated in  the  postea  it  becomes  part  of  the  record ;  and  although 
the  statute  does  not  say  it  should  be  entered  on  the  roll  of  the 
judgment,  it  leaves  it  as  it  found  it,  without  making  any  altera- 
tion. 

This,  then,  being  matter  of  record,  we  are  bound,  when  all  is 
returned  to  us,  to  look  into  the  record,  and  if  we  find  that  there  has 
been  a  verdict  obtained  by  a  party,  and  that  this  verdid  has  not 
been  properly  set  aside,  then  the  subsequent  trial  and  finding 
thereon  was  earatn  non  Judiee  ;  therefore,  it  appears  to  me  that 
the  question  to  be  discussed  is,  does  the  order  form  part  of  the 
record  ?  If  so,  we  are  bound  to  give  our  judgment  on  it.  I  must 
add,  that  I  cannot  altogether  discard  the  case  which,  although 
upon  consent,  shows,  at  least,  a  disposition  to  get  rid  of  that  practice 
which  was  felt  to  be  inconvenient  and  unjust ;  and  although,  at  all 
times,  reciprocity  is  not  to  receive  favour,  yet  there  is  no  reason 
.why  one  party  should  have  his  right,  and  not  the  other.  This 
decision  has  led  to  two  trials  and  a  variety  of  contested  motions; 
whereas  if  a  writ  of  error  bad  been  brought  before  us  on  the  first 
judgment,  the  case  would  not  have  occupied  so  mucb  unnecesssij 
time. 
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Bat  it  18  said  that  this  is  an  interlocutory  order.    I  do  not  think  T.  T.  1852. 

Exch.  Cham. 
80.     It  is  not  like  an  interlocutory  judgment  in  assumpsit,  that  the     ^^ — v ' 

,    .      .^       ,        ,«  ^  ,  BANK   OP 

plaintins  should  recover  on  an  account  stated  on  a  contract ;  there     irelanI) 
is  nothing  determined  as  to  the  rights  of  the  parties  but  this  award,  v- 

TSUSTKCS 

setting  aside  the  verdict  obtained  on  a  matter,  the  ascertaining  the    ^^  evans' 
existence  of  which  had  settled  the  difference  between  the  parties ;    charities; 
it  does  not,  therefore,  appear  to  me  interlocutory,  within  the  mean- 
ing of  that  case,  which  says,  that  a  writ  of  error  does  not  lie  on 
such   a  judgment     We,  therefore,  are  bound  to  consider  the  ex- 
ceptions. 

With  regard  to  the  rulings  of  the  Chief  Justice,  I  think  the 
judgments  of  my  Brothers  Pebrin  and  Crampton,  in  the  Court 
below,  right  and  proper,  and  that  their  award  of  a  venire  de  noffo 
was  correct.  I  do  not  think  it  necessary  to  go  at  length  into  the 
question ;  I  would  refer  to  the  reasons  given  by  the  Judges  who 
have  preceded  me,  merely  saying  that  it  does  not  appear  to  me 
there  was  any  act  which  could  be  considered  as  misconduct  or 
negligence,  save  leaving  the  seal  generally  in  the  custody  of  the 
agent:  that  was  not  done  with  regard  to  any,  particular  trans- 
action. They  neither  sanctioned  or  concurred  in  the  using  the  seal. 
There  was  no  evidence  sufficient  to  excuse  or  sanction  the  Bank 
in  acting  on  these  powers  of  attorney,  and  thereby  deprive  the 
plaintiffs  of  their  legal  vested  rights. 

I  do  not  go  into  the  question,  whether  the  Bank  took  the  neces- 
sary steps  or  used  necessary  precautions.  The  jury  found  they 
were  not  guilty  of  negligence,  and  no  exception  has  been  taken ; 
there  is  nothing,  therefore,  to  authorise  us  in  investigating  that 
matter.  We  must  presume  they  were  not  guilty  of  negli^nce : 
perhaps  that  finding  was  the  reason  for  their  adopting  the  course 
they  have  done,  why  they  persisted  in  every  effort  to  maintain  their 
verdict,  thinking,  perhaps,  that  another  jury  might  not  come  to  the  ^ 

same  conclusion,  and  that  it  was  better  to  retain  what  they  had  got,  ' 
and  put  the  issue  on  this,  that  what  had  been  done  in  the  Court  of 
Queen's  Bench  in  awarding  a  venire  de  novo  was  wrong.     Upon 
these  grounds,  I  am  of  opinion  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed. 

VOL.  3.  45  L 
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T.  T.  1852.       PiGOT,  C.B. 
Eich.  Cham,  ,      ,  .  .  ' 

In  this  case  two  very  important  questions  are  raised  for  the  ood- 

sideration  of  this  Court.    I  shall  first  apply  myself  to  that  on  the 
form  of  the  record.     On  this  question,  I  am  of  opinion,  we  are 
entitled  to  examine  all  the  proceedings  as  returned  to  us  on  the 
CHARITIES,  writ  of  Certiorari,  and  to  treat  them  as  part  of  the  record. 

Let  us  first  see  what  is  the  record  as  originally  transmitted :  it  is 
an  award,  in  the  ordinary  terms,  awarding  venire  de  novo.  The 
statement  is,  that  the  Sheriff  should  empanel  a  jury,  in  pursnanoe 
of  a  writ  directed  to  him,  and  upon  that  writ  there  should  be  a  new 
trial,  and  then  there  are  entries  of  continuances  until  the  last  trial  is 
had.  That  is  one  line  of  proceeding.  We  have  then  a  new  venire 
in  the  case,  and  a  plea  depending  between  these  parties.  In  troth 
there  were  two  venires^  a  venire  on  which  continuances  were 
entered,  and  a  venire  on  which  the  trial  was  had,  issued  by  the 
Court  at  one  and  the  same  time ;  two  writs  of  venire  on  the  same 
pleas  pending  between  the  same  parties,  and  two  lines  of  proceeding 
leading  to  two  distinct  trials,  or  two  distinct  proceedings.  All  this 
is  absurd,  unjust,  and  inconsistent  with  the  ordinary  proceedings  of 
Courts  of  Law.  But  if  we  are  forced  to  give  effect  to  the  record  of 
continuances,  and  at  the  same  time  to  give  effect,  as  we.  are  bound  to 
do,  to  the  certificate  and  certiorari^  we  are  bound  to  hold,  of  neces- 
sity, that  these  two  lines  of  proceedings  did  take  place.  If  these 
proceedings  did  take  place,  what  must  be  the  result  ?  Why,  a  matt 
of  error  greater  than  any  indicated  in  the  course  of  the  argument. 
We  would  have  this  strange  proceeding  of  a  Court  of  Law — first, 
there  would  be  a  venire^  on  which  there  was  a  trial  and  excepUons 
taken,  and  on  which  there  was  a  judgment,  and  we  would  have  the 
Court  keeping  back  this  ventre,  and  subsequently  issuing  the  same 
venire  for  the  second  trial.  That  view  of  the  cases  giveis  full  force 
to  the  technical  argument  arising  upon  the  incontrovertible  varietj 
(which  is  the  language  of  some  of  the  books)  of  these  entrances  of 
continuances.  In  that  view  we  are  at  perfect  liberty,  and  as  I 
conceive  bound,  to  deal  with  this  record,  and  to  treat  the  whole 
document  as  constituting  the  record.  We  must  hold  that  there  was 
an  award  of  a  venire  on  a  bill  of  exceptions  tendered  to  the  charge 
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of  the  Judse  on  a  trial  had  in  this  case ;  and  if  we  are  at  liberty  '^'  '^'  ld52« 

EjpcA.  Cham, 
to  deal  with  the  award  of  the  venire  ^t  all,  and  at  liberty  to  exercise     ' ^^— ^ 

BANK  OF 

the  ordinary  power  of  an  Appellate  Court,  we  have  materials  for     Ireland 
judgment  founded  on  this  venire.  ^* 

TBU8TBE8 

With  regard  to  the  other  question,  as  to  whether  we  are  to  deal  qf  evans' 
with  thia  Act  of  Parliament  as  giving  the  Court  the  power  of  chabities. 
examining  the  award  of  ventre,  I  have  nothing  to  add,  save  this — 
supposing  it  was  not  the  construction  of  the  Act  of  Parliament, 
supposing  a  writ  of  error  did  not  lie,  supposing  it  was  necessary  to 
await  the  final  judgn^ent  of  the  Court  given  here  ;  if  a  writ  of  error 
lies  after  judgment,  if  we  are  right  in  holding  that  we  can  examine 
the  nature  of  the  proceeding,  we  are.entitled  to  review  this  judg- 
ment. A  good  deal  was  argued,  both  at  the  Bar  and  on  the  Bench, 
upon  a  topic  which  has  been  dealt  with  under  the  name  of  recipro- 
city, with  regard  to  the  practice  under  this  Act.  What  is  the 
condition  on  which  this  practice  is  to  be  upheld  ?  If  we  are  not 
able  to  review  it  now,  or  if  it  be  not  reviewed  by  Act  of  Parliament, 
what  ia  the  condition  in  which  parties  are  placed  ?  Baron  Penne- 
FATHEB  suggested  some  inconsistencies  between  the  wording  of  the 
Act  and  the  object  stated  in  the  preambled  The  object  was  to 
shorten  litigation  and  to.  diminbh  expense.  What  will  be  the 
result  ?  Why  this : — a  plaintiff  brings  his  action,  as  in  the  pi-esent 
instance,  against  the  Bank,  for  the  omission  to  deliver  £9000 ;  he 
gets  a  verdict ;  exceptions  are  taken  to  the  charge  on  which  the 
verdict  was  had,  and  the  exceptions  are  allowed;  there  is  an 
award  of  a  venire  de  novo  ;  he  is  unable  to  take  this  question  to 
the  Court  of  Error.  A  second  trial  is  had  ;  the  Judge  allows  what 
18  ruled  by  the  Court ;  the  plaintiff  then  takes  exceptions,  and  the 
exceptions  come  again  to  the  Court,  and  are  argued ;  the  Court 
decides  against  them,  and  there  is  a  judgment  against  the  plaintiff; 
he  brings  a  wri^  of  error,  goes  into  the  Court  of  Error,  and  succeeds. 
It  is  established  by  the  judgment  of  the  Appellate  Court  that  the 
Court  below  was  wrong.  What  is  the  result?  He  never  can 
obtain  justice  without  a  third  trial.  It  appears  to  me  that  if  we 
can  give  the  statute  the  other  construction,  which  will  avoid  a 
result  so  monstrous,  we  ought  to  do  it.     If  that  be  the  state  of 
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T.  T.  1852.  things  which  has  prevailed,  and  which  has  been  established  now 
Exch.  Cham. 
*"   "St'    ''     by  Kennedy  v.  Gregg,  I  trust  some  means  will  be  taken  to  wipe  oat 
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IRELAND      ^^^^  ^  ^^^^  ^^  jurisprudence,  and  that  the  suitors  in  this  country 
^'  will  not  be  left  to  such  a  proceeding. 

TRUSTEES 

OF  EVANs'  ^  ^^^^  ^^^  proceed  to  the  questions  on  the  bill  of  exceptions.  It 
CHABiTiES.  appears  to  me  that  the  two  questions  upon  which  our  judgment 
ought  to  depend  are,  first,  whether,  if  the  transfer  under  the  forged 
powers  were  occasioned  by  the  neglect  or  default  of  the  plaintiffs 
below,  and  not  in  any  degree  by  that  of  the  defendants,  such 
neglect  or  default  would  be  a  defence  to  the  action?  Secoodlj, 
whether  there  was  any  evidence  of  sudi  neglect  or  de&nlt  giroi 
on  the  trial,  which  might  have  been  submitted  to  the  jury  ? 

As  I  understand  the  direction  of  the  Lord  Chief  Justcb  to  the 
jury,  it  was  in  effect  this : — ^that  if  the  neglect  or  default  of  the 
defendants  contributed,  in  any  degree,  to  the  imposition  and  fnnd 
practised  upon  the  defendants  by  the  use  of  the  forged  powers  of 
attorney,  the  defendants  were  liable  ;  but  that  if  the  success  of  that 
imposition  and  fraud  was  caused  by  the  neglect  and  default  of  the 
plaintiffs  only,  then  the  defendants  were  not  liable  in  this  action. 
This  raises  the  abstract  question,  whether  the  Bank  were  liable 
to  the  loss  of  stock  transferred  by  forged  powers,  where  the  forgeiy 
arises  solely  from  the  neglect  or  default  of  the  owners  of  the  stock  ? 
in  other  words,  whether  they  are,  by  law,  insurers  of  the  safety  of 
stock  against  the  neglect  and  default  of  the  owners  ?  I  am  not 
aware  of  any  decided  case  which  establishes  the  affirmative  of 
that  proposition ;  I  think  it  is  opposed  to  decided  authority,"^  and 
I  know  of  no  principle  of  law  which  supports  it.  The  only  autho- 
rity which  has  been  much  relied  on  to  sustain  it  at  the  Bar  is  that 
of  Davis  V.  The  Bank  of  England  (a).  Several  passages  of  the 
judgment  of  Lord  Chief  Justice  Best  have  been  cited,  to  show  that 
the  Bank  must,  in  all  events,  be  liable  after  a  transfer  under  a 
forged  power,  because  such  a  transfer  works  no  change  of  property, 
and  the  Bank  therefore  remains  liable  to  the  original  owner;  but 
the  language  of  the  Court  ought  to  be  considered  in  reference  to 
the  subject  matter  of  the  judgment ;.  and  in  the  case  of  Davit  t. 

(a)  2  Bing.  393. 
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The  Bank  of  Englandy   no  question   was  raised,   nor  was   any  T.  T.  1852. 
.  -               .             '                     ,                ,  i.     ,.,,..«..  ^      EmcH.  Cham, 
evidence  gtven,  of  any  neglect  or  defaolt  in  the  plamtins  pnor     -, ' 

BA.TVK.    OF 

to  the  transfers  under  the  forged  powers.     The  point  decided  was,      irb^^nd 
that  the  Bank  were  liable  for  the  stock,  although  a  transfer  was  v- 

,,.  _  -,  ,,  ,,../«  TRUSTEES 

made  of  it  under  a  forged  power ;  and  that  the  plaintiff  was  not  ^^  evans' 
disentitled  to  recover  for  'dividends  which  had  not  been  paid  to  charities. 
the  transferee,  when  the  plaintiff  gave  notice  of  the  forgery  to 
the  Bank,  by  a  delay  in  the  giving  of  that  notice,  and  by  an 
omission  to  take  prompt  proceedings  to  bring  the  perpetrator 
of  the  forgery  to  justice.  There  was  no  ground  whatever  for 
imputing  to  the  plaintiff  any  neglect  or  default  which,  in  any 
manner,  led  to  the  forgery,  or  caused  any  facilities  for  its  perpe- 
tration ;  but  it  appears  to  me  that  the  case  furnishes,  in  the  judgment 
of  the  Court,  very  strong  authority  for  holding  that  neglect  or 
default  in  the  plaintiff,  occasioning  the  loss  of  which  he  complained, 
would  have  constituted  a  defence  to  such  an  action.  The  lan- 
guage of  Lord  Chief  Justice  Best,  as  to  this  part  of  the  case,  is 
important : — "  It  has  been  truly  said  that  the  plaintiff  could  in  this 
**  case  only  seek  to  recover  such  dividends  as  he  had  required  the 
"  Bank  to  pay  him,  and  which  they,  having  been  so  required,  had 
*'  refused  to  pay,  and  that  the  dividends  demanded  were  those  which 
'^  became  due  on  the  long  annuities  on  the  5th  of  April  1820,  and 
''those  on  the  consols,  which  became  due  in  July  iii  the  same 
''year — ^these  dividends,  as  it  is  insisted  that  the  plaintiff  is 
"barred  from  recovering,  because  the  Bank  (the  plaintiff  not 
"having  given  them  information  of  the  forgeries)  may  have  paid 
"  them  to  other  persons.  We  agi*ee  with  the  Counsel  for  the  Bank, 
"  that  if  it  appeared  the  Bank  had  paid  these  dividends  to  persons 
"  to  whom,  if  the  plaintiff  had  informed  them  of  the  forgeries  (as  he 
"  ought  to  have  done  on  the  5th  of  March  1 820),  they  would  have 
"refused  to  pay  them,  he  cannot  recover  such  dividends  in  this 
"  action.  We  say,  in  the  language  of  Lord  Mansfield,  in  Bird  v. 
*^  Randal  {a) — 'That  whatever  will,  in  equity  and  conscience, 
"  according  to  the  circumstances  of  the  case,  bar  the  plaintiff's 
"recovery,  may  be  given  in  evidence  by  the  defendants,  because 

(a)  2  6ing.409. 
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T.  T.  1862.  ''  the  plaintiff  must  recover  upon  the  justice  and  conscience  of  his 
Exch.  Cham. 
^— ^      "  own  case,  and  on  thkt  only ;'  but  we  say  th^t  it  does  not  appear 

IRELAND      "  ^^  ^^^  ^^^^  ^^^  ^°y  thing  was  given  in  evidence  by  the  defend- 
V*  *'  ants  that  did,  in  equity  and  conscience,  bar  the  plaintiff.     It  is 
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OP  EVAHs'  "  "^*  enough  for  the  defendants  to  say  they  might  have  paid  thew 
cuABiTiES.  «  dividends  to  other  persons ;  to  defend  the  action,  on  the  principle 
"  laid  down  by  Lord  Mansfield,  they  must  prove  that  they  have  paid 
"  them  to  persons  to  whom  they  would  have  ^fused  to  pay  them 
^*  bad  they  been  informed  of  the  forgeries.  No  evidence  of  any  such 
«  payment  appears  on  the  case."  It  is  plain  that  the  Court  did  not, 
in  this  part  of  their  judgment,  hold  the  plaintiff  entitled  to  treat  the 
stock  as  if  it  still  continued  his,  unaffected,  by  the  transfers  made 
under  the  forged  authority :  on  the  contrary,  the  Lord  Chief  Justice 
expressly  declared  that  the  plaintiff  would  not  be  entitled  to  receive 
dividends  which,  by  reason  of  his  neglect  and  default  in  not  giving 
early  notice  to  the  Bank,  the  Bank  had  paid  to  the  transferees 
claiming  under  the  impeached  transfers.  C0U9  v.  The  Bank  of 
England  appears  to  me  to  be  an  express  authority  to  the  same 
effect. — [States  case.] — A  clear  and  direct  authority  for  holding 
that  neglect  or  default  of  the  plaintiffs,  occasioning  the  loss  of  the 
stock,  without  neglect  or  de&ult  of  the  defendants,  is  a  defence  in 
'  such  an  action  as  this.     If  we  consider  the  character  which  the 

Bank  fill  in  reference  to  the  stock,  and  the  nature  of  their  duties, 
the  allowing  of  such  a  defence  appears  to  me  as  consistent  with  the 
principles  of  law,  as,  I  think,  it  is  required  by  the  plainest  dictates 
of  justice.  The  Bank  are,  to  use  the  language  of  Vice-Chancellor 
Shadwell,  in  Sloman  v.  The  Bank  of  England  (a),  "  parliamentary 
bookkeepers  "  of  the  stock.  Lord  Chief  Justice  Best  treats  them  as 
filling  the  character  of  bailees.  '^  The  Bank  (he  says)  stand  in  the 
situation  of  the  carrier  and  innkeeper."  Lord  Denman,  in  Coles 
V.  The  Bank  of  England^  treats  their  responsibility  as  '*  in  nowise 
**  different  from  the  Common  Law  liability  of  the  banker  to  pay  the 
**  money  which  he  keeps  from  his  customer,  when  some  stranger,  by 
^<  a  forgery,  has  abstracted  Ihe  amount  from  his  possession."  They 
are,  in  truth,  parliamentary  bailees  of  the  stock,  with  the  obligation 

<,«)  U  Sim.  486. 
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inorpesed  upon  them,  for  profit,  of  preserving  the  books  which  con-  T.  T.  1852. 
_    ,  ,    .  ,  ,     «        .  ,  „     Exch,  Cham. 

stitote  the  maniment  of  the  owners   title ;  and  of  seeing  that  all 

transfers  are  made  in .  accordance  with  the  enactments  of  the  Liegis- 
lature.  There  is  nothing  that  I  can  find  in  anj  of  the  enactments 
of  the  statutes,  the  language,  the  purpose  of  which  requires  that 
the  owner  of  stock  shall  be  exempted  frotai  the  risk  which,  I 
Apprehend,  attaches  to  all  other  kinds  of  property  held  by  one 
person  as  a  bailee  for  another,  namely,  that  the  bailee  shall  not  be 
answerable  to  the  owner  for  loss  occasioned  by  the  default  and  mis- 
conduct of  the  owner.  The  action  on  the  case  against  the  bailee  is 
(as  here  against  the  Bank)  founded  on  a  breach  of  duty.  The  Bank, 
as  parliamentary  bailees  or  depositories,  owe  to  the  owner  of  stock 
the  duty  of  preserving  in  safety  the  stock  and  its  muniments,  and 
of  concurring  in  the  transfer  of  it  only  at  the  instance  of  the  owner, 
or  of  some  one  invested  by  him  with  lawful  authority.  If  the  Bank 
be  not  discharged  from  that  duty  by  some  lawful  cause,  they  con- 
tinue answerable,  although  they  may  be  misled  by  a  forged  power 
of  attorney  purporting  to  be  executed  by  the  owner ;  but  the  owner 
owes,  as  every  bailor  owes  to  his  bailee,  a  correlative  duty.  It  is  his 
duty  not  so  to  act,  as  by  his  culpable  neglect  to  occasion'  the  de- 
ception by  which  the  Bank  are  misled ;  and  if  he  violates  his  duty 
in  that  respect,  he  discharges,  so  far  as  he  is  concerned,  the  Bank. 

This  is,  I  apprehend,  the  phiin  and  clear  principle  of  law,  founded 
on  good  sense,  good  faith,  and  justice,  which  regulates  the  relation 
between  the  bailor  and  the  bailee.  I  shall  advert  to  one  instance  in 
which  the  principle  was  strikingly  illustrated :  A  common  carrier  is, 
irrespective  of  special  agreement  or  special  misconduct  of  the  person 
employing  him,  an  insurer,  by  the  common  law,  against  all  injuries 
save  those  resulting  from  the  act  of  God  or  the  King's  enemies.  In 
Bradley  v.  WaUrhouae  (a),  the  plaintifi"  sent  a  box  with  money  by 
the  defendant's  coach;  it  was  stolen  by  the  defendant's  servant 
while  the  coach  was  left  in  the  street  of  Leicester  for  half  an  hour, 
without  anybody  to  take  care  of  it ;  Lord  Tenterden  was  of  opinion 
that  the  circumstances  under  which  it  was  stolen  rendered  the 
defendant  prima  facie  answerable,  notwithstanding  a  notice  by 
(a)  K.  &  M.  154. 
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T.  T.  1 852.  which  he  declared  he  would  not  be  answerable  for  money  or  articles 
Exeh.  Cham.       «      ,  ,.  ^ 
, '      of  value  exceeding  £5.     It  was,  however,  proved,  that  the  plaintiff 

1ft  A  TVK     tVtP 

I&SI.AND  ^^^^  ^^^  **^®  ^^*^^  ^^  ^®^  exposed  in  the  way  that  I  have  sUted, 

V.  and  that  he  had  been  cautioned  against  sending  valuable  paiceb 

TRUSTEES  .  ,             ,                        .  .         *        ,    . 

OP  EVANs'  w*^"^'^*  adequate  provision  for  their  secuntj.     In  this  instaoce 

CHABiTiES.  the  parcel  contained  200  sovereigns,  and  they  were  inclosed  in  six 
pounds  of  tea.  Lord  Tenterden,  in  summing  up  to  the  jury,  said, 
'*  The  parcel  was  stolen  by  a  servant  of  the  defendant's,  who  would, 
^*  in  any  case,  have  had  access  to  it,  and  therefore  the  theft  was  no 
^*  consequence  of  the  negligence.  Still,  carriers  are  generally  answer- 
<'  able  for  the  honesty  of  their  servants.  If,  however,  the  plaintiff's 
'*  own  conduct,  in  full  knowledge  of  the  circumstances,  was  such  as 
"  to  lead  to  the  loss — ^if  he  afforded  undue  temptation  and  facilitjr  to 
"  the  crime  of  the  servant,  he  can  maintain  no  action  for  a  loss  in  thid 
"  manner  occasioned  by  his  own  fault.  It  will  be  for  you  to  consider 
'<  whether  this  is  not  the  case  in  the  present  instance.  He  adopts  a 
**  disguise  for  his  parcel,  likely  to  prevent  the  defendant  from  taking 
"  any  particular  care  of  the  parcel,  and  yet  not  so  completely  conceal- 
"  ing  its  nature  as  to  prevent  it  from  being  likely  to  be  selected  for 
«  depredation  by  a  dishonest  servant.  If  you  are  of  opinion  that  tbe 
*'  loss  was  the  consequence  of  the  means  which  he  adopted,  and  that 
*'  these  means  were  such  iir  their  nature  as  not  to  give  due  information 
*'  or  protection  to  the  defendant,  I  think  he  cannot  maintain  this 
"  action ;  if  you  think  otherwise,  he  is  entitled  to  your  verdict." 

An  innkeeper  is  by  law  responsible  for  the  safety  of  the  goods  of 
his  guest;  he  is  prima  facie  answerable  for  them  without  anj 
specific  proof  of  negligence ;  but  he  may  discharge  himself  from  his 
responsibility  by  showing  that  the  goods  were  lost  by  neglect  or 
misconduct  of  the  owner :  Cafye*s  case  (a).  *'  But  if  tbe  guest's 
"  servant,  or  he  who  comes  with  him,  steals  or  carries  away  the  goods, 
**  the  innkeeper  shall  not  be  charged,  for  then  the  fault  is  in  the  guest 
*'  to  have  such  a  companion  or  servant ;  and  the  words  of  the  writ 
'^  (that  is,  the  writ  that  lies  against  the  hostler)  are,  pro  defeciu  hotpi- 
*'  tatorutn  seu  servientium  suarum."  Lord  Coke  here  puts  the  ex- 
emption from  liability  partly  upon  the  personal  misconduct  of  the 

(a)  8  Coke,  33  a. 
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guest,  and  partly  upon  the  event  which  that  misconduct  caused,  T.  T.  1852. 

**  being  without  the  liability  of  the  innkeeper,  because  it  was  so  caused.''     v.-^A,— ' 

Again,  he  says,  "  The  innkeeper  requires  his  guest  that  he  will  put  toe*  .^d 

**  his  goods  in  such  a  chamber,  under  lock  and  key,  and  then  he  will  v. 

TSUSTEE  S 

^'  warrant  them,  otherwise  not.     The  guest  lets  them  lie  in  an  outer    ^„  ^„,  „»> 

•  °  OF   EVANS 

*'  court,  where  they  are  taken  away ;  the  innkeeper  shall  not  be  charged,    charities. 
**  for  the  fault  is  in  the  guest,  as  it  is  held  in  Dyer,  p;  266."  And  that 
this  exemption  arises  from  the  personal  default  of  the  guest,  appears 
from  the  other  proposition  laid  down  in  the  same  case  : — *'  It  is  no 
**  excuse  for  the  innkeeper  to  say  that  he  delivered  the  guest  the  key  of 
**  the  chamber  in  which  he  was  lodged,  and  that  he  left  the  chamber 
*'  door  open  ;  but  he  ought  to  keep  the  goods  and  chattels  of  his  guest 
"then  in  safety;  and  therewith  agrees  22  Hen,  6,  21  ;  11  Hen, 
"4,  45,  a,  b;  42  Edw.  3^   11  a."      The  discharge  of  the  respon- 
sibility of  this  class  of  bailees  by  the  personal  default  of  the  party 
trusting  them  is  illustrated  in  a  modern  case,  in  which  the  rule  in 
Calye's  case  was  applied — Burgess  v.  Clements  (a).     The  marginal 
note  states  the  substance  of  the  decision : — "  An  innkeeper  is  not 
*'  answerable  for  the  goods  of  his  guest  which  are  lost,  through  the 
**  negligence  of  the  guest,  out  of  a  private  room  chosen  by  the  guest 
"  for  the  purpose  of  exhibiting  to  his  customers  his  goods  for  sale,  the 
^  use  of  which  room  was  granted  by  the#nnkeeper,  who,  at  the  same 
*'  time,  told  the  guest  that  there  was  a  key,  and  that  he  might  lock  the 
*'  door,  which  he  neglected  to  do."  Lord  Ellen  borough  rests  exemption 
upon  two  grounds:  first,  that  the  plaintiff  had  taken  upon  himself         ^ 
the  care  of  the  goods ;  secondly,  that  by  his  own  conduct  he  induced 
the  loss.     Lord  Ellenborough,  in  adverting  to  the  misconduct  of  the 
plaintiff,  says  (p.  311),  **  Besides,  after  the  circumstance  relating  to 
*'the  stranger  took  place,  which  might  well  liave  awakened  the 
''  plaintiff's  suspicion,  it  became  his  duty,  in  whatever  room  he  might 
"  be,  to  use  at  least  ordinary  diligence,  and  particularly  so  as  he  was 
"  occupying  a  chamber  for  a  special  purpose ;  for,  in  general,  though 
"a  traveller  who  resorts  to  an  inn  may  rest  on  the  protection  which 
"  the  law  casts  around  him,  yet,  if  circumstances  of  suspicion  arise,  he 
*'mu8t  exercise  ordinary  care."  And  Bayly,  J.,  says  (p.  314),  "This, 

(a)  M.  &  Sel.  306. 
VOL.   3.  46  L 
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T.  T.  1852.  <<  then,  is  the  caae  of  a  person  at  an  inn,  who  requests  a  chamber  for  a 
£«cA.  Cham, 
N—— V — ^      *'  special  purpose,  which  request  is  granted,  upon  a  condition  to  which 

BANK   OF 

IRELAND      '*  ^®  must  bo  taken  to  have  assented :  he  removes  into  the  room  with 
V*  "  bis  property,  which  he  has  taken  under  his  own  cnstodj/and  after- 

TRD8TSE8 

OF  EVANs'  *'  wards  leaves  the  room  unprotected,  and  without  making  any  oom- 
CHABiTiES.  «  munication  to  the  innkeeper  wliich  might  have  put  him  on  his  govd 
**  as  to  the  prottetion  of  it.  To  hold,  in  such  a  case,  that  the 
"  defendant  is  liable,  would  be  to  make  him  liable,  not  for  his  own 
**  negligence,  but  for  the  negligence  of  his  guest — ^for  grosser  oegH- 
*'  gence  can  hardly  be  stated ;  and  it  would  be  to  enable  the  plaintiff 
"  to  take  advantage  of  his  own  negligence,  which  has  been  the  tole 
*'  cause  of  the  loss."  The  latter  part  of  this  judgment  is  expressed  in 
terms  almost  identical  with  the  charge  of  the  Lord  Chief  Justice 


I 


at  the  trial  of  the  case  now  before  us.  i 

I  have  referred  to  these  authorities,  not  because  of  any  resem-  ' 

blance  of  the  circumstances  of  them  to  the  present  case,  but  because 
they  illustrate  the  manner  in  which  the  default  of  the  owner  of  the 
property  lost  discharges  from  their  liability  two  classes  of  bailees, 
on  whom  the  law  casts  peculiar  responsibilities,  and  who  are,  bj 
Lord  Chief  Justice  Best,  in  his  judgment  in  Davis  v.  7%e  Sank  of 
England^  treated  as  having  daties  and  liabilities  similar  to  those 
under  which  the^Bank  are  j^aced  towards  the  owners  of  stock.  The 
case  of  Young  v.  Grote  (a),  to  which  I  shall  presently  advert  more 
particularly,  shows  how  a  similar  exemption  is  caused  by  the  default 
of  the  customer  of  a  private  banker. 

On  the  whole,  then,  it  appears  to  me — and  I  should,  if  it  had  oot 
been  so  much  controverted,  entertain  that  opinion  without  any 
doubt — ^that  neglect  or  default  of  the  plaintiffs  in  the  present  case, 
creating  the  means  by  which  the  forgery  was  efiected,  without  any 
default  or  neglect  of  the  Bank,  would  excuse  them  from  liability  for 
the  loss  of  the  stock  transferred  by  means  of  the  forgery. 

The  next  question  is,  whether,  in  the  present  case,  any  evidence 
was  given  on  the  trial,  of  neglect  or  defoult  of  the  plaintiffs,  upon 
which  the  jury  ought  to  have  been  directed  to  consider  whether 
such  neglect  or  default  occasioned  the  transfers  under  forged  powers? 

(a)  4Bing..253. 
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I  have  considered,  with  the  atteotion  whioh  was  due  to  them,  the  T.  T.  1852. 

, .  ,      ,        Exch,  Cham, 
observations  which  have  been  made  upon  the  terms  m  which  the     < ^ ' 

BANK     OF 

direction  of  tke  Lord  Chisf  Justicjb  to  the  jury  was  conveyed.  I  am     mBLj^^p 
not  disposed  to  seas,  very  narrowly,  the  words  which  are  used,  either  v. 

TRUSTEES 

in  the  snoiming  up  of  a  Judge,  or  in  exceptions  to  his  charge,  as  ^^  kvans' 
these  appear  upon  the  record  of  a  bill  of  exceptions.  In  the  ordinary  charities. 
course  of  business  at  Nisi  Prius,  language  is  used  without^study  or 
meditation ;  and  if,  from  the  subject-matter  and  the  entire  context, 
there  can  be  given  to  the  words  a  plain  and  intelligible  meaning 
which  will  support  the  charge,  in  a  matter  not  pointed  out  as  the 
subject  :of  exception,  I  should  be  disposed  to  give  that  meaning 
to  the  language  employed,  although,  by,  dissecting  and  collating 
several  particular  phrases  it  might  properly  be  susceptible  of  another. 
To  me  it  appears  that  the  language  in  which  the  directions  to  the 
jury  were  conveyed,  as  shown  upon  the  re<;ord,  is  clear  and  un- 
ambiguous. I  think  the  two  directions  which  the  charge  of  the 
learned  Judge  conveyed  to  them,  especially  when  the  first  is  read  as 
expounded  by  the  second,  meant  this,  and  nothing  else — ^that  the 
jury  should  find  for  the  plaintiffs,  if  the  neglect  or  default  of  the 
defendants  in  examining  the  powers  of  attorney  in  any  measure 
contributed  to  the  imposition  which  oooaMoned  the  loss;  and  that 
they  should  find  for  the  defendants  dhly  in  the  event  of  their 
believing  that  the  imposition  was  occasioned  by  their  own  neglect  or 
default,  without  any  neglect  or  default  of  the  defendants. 

Was  there,  then,  any  ^evidence  of  such  neglect  or  default  ?  In  my 
opinion  there  was.  The  question  is  not,  whether  there  was  evi- 
dence which,  in  our  opinion,  proved  and  established  such  neglect,; 
the  question  is,  whether  any  evidence,  however  slight,  was  given  of 
it,  which  was  proper  for  the  consideration  of  a  jury.  Much  of  the 
discussion  which  has  taken  place  on  this  subject  would  be  perfectly 
apposite  if  applied  to  induce  a  Court,  upon  a  new  trial  motion,  to 
set  aside  the  verdict  as  against  the  weight  of  evidence,  but  it 
appears  to  me  to  be  wholly  inapplicable  to  the  points  to  be  deter- 
mined upon  the  bill  of  exceptions.  To  justify  us  in  overturning  the 
verdict  founded  on  the  direction  of  the  learned  Judge,  and  in  sus- 
taining the  exceptions,  we  ought  to  be  satisfied  that  there  was  no 
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T.  T.  1852.  evidence  whatever  of  any  such  neelect  or  default  of  the  plamtiffis  as 
Exch.  Cham.     ^  ,  ,        .  ^  o  r 
. '     I  have  described,  which  ought  to  have  been  submitted  to  the  jury. 

BANK   OF       __  . 

IRELAND      -^o^*  It  appears  to  me  that  the  manner  in  which  that  seal  (which 
v«  was  the  instrument  by  means  of  which  the  forgery  was  effected,  tbe 

TBUSTBES 

OF  EVANs'    de^ci^^nts  were  deceived,  and  the  transfers  were  procured  to  be 
CHABiTiES.   made  in  the  books  of  the  Bank)  was  dealt  with  by  the  plaintiffs  at 
the  respective  times  when  the  seal  was  af&xed  and   used,  was 
evidence  proper  to  be  submitted  to  the  jury  upon  the  question.  Was 
that  use  of  the  seal  occasioned  by  the  plaintiffs'  neglect  or  default? 
Neglect  or  default  in  such  a  matter  as  this  must  be  Relative.  It  most 
depend  partly  upon  the  duty  of  the  trustees,  partly  upon  the  doty 
of  Grace,  the  agent,  partly  upon  the  personal  character  of  the  ageot; 
upon  all  the  circumstances  showing  the  position  in  which  he  and  the 
trustees  stood  towards  each  other.     If  Grace  had  been  a  man  of 
established  character,  of  great  wealth,  and  of  high  personal  honour, 
and  if  he  had  given  security  for  his  good  conduct  to  the  trustees  in 
a  sum  of  £20,000,  it  might  be  that  a  jury  ought  to  hold  that  there 
would  have  been  no  neglect  or  default  whatever  in  entrusting  him 
with  the  custody  of  the  seaL    If  Grace  had  been,  to  the  knowledge 
of  the  trustees,  a  pauper,  of  infamous  character  in  his  own  neigh- 
bourhood, and  of  debauched,  dishonest  habits— if,  for  instance,  he 
had  been  guilty,  on  some*  former  occasion,  of  forgery,  could  it  be 
contended  that  there  was  no  neglect  or  default  in  committing  the 
seal  to  his  custody  ?     If,  in  this  extreme  case,  it  could  not  (as  I 
presume  it  could  not)  be  denied  that  to  repose  such  a  trust  in  Grace 
would  have  been  highly  culpable  default,  I  do  not  see  how  it  can  be 
successfully  contended  that  proof  of  the  position  and  circumstances  of 
Grace  and  his  connexion  with  the  trustees,  and  with  the  seal,  was 
not  evidence  proper  to  be  submitted  for  the  consideration  of  the  jury, 
with  a  view  to  determine  whether  that  position  and  these  circum- 
stances did  or  did  not  warrant  that  trust.   All  the  degrees  of  security 
and  insecurity,  from  perfect  safety  to  extreme  risk,  were,  in  my 
opinion,  matter  for  the  consideration  of  the  jury,  upon  the  question 
whether  there  was,  or  was  not,  neglect  or  default  in  tbe  plaintiffs 
in  reference  to  the  custody  and  use  of  their  se^? 

Upon  the  facts  as  proved,  I  think  there  was  abundant  room  for 
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consideration  and  scrutiny  of  the  plaintiffs'  conduct.     Thej  were  T.  T.  1852. 
trustees  of  a  very  considerable  fund,  invested  in  stock.     They  all      ^.-^ r 

HANK    fW     * 

resided  at  a  distance  from  Dublin.     It  was  necessary,  both  for  ob-      Ireland 
taining  dividends  and  for  transferring  stock,  that  a  power  of  attorney  v. 

TRUST'EES 

should  be  executed  ;  they  did  execute  a  power  of  attorney  under  e vans' 

their  common  seal  to  receive  dividends.    In  the  Act  of  Parliament,  charities. 
prescribing  the  manner  of  executing  and  attesting  the  power  of 
attorney,  there  is  no  provision  for  the  execution  or  attestation  of 
powers  of  attorney  given  by  corporations.    This  was  conceded  in 
the  argument.     The  statute  requires  signature,    a  corporation  act, 
not  by  signature  but  by  seal.      All  those  circumstances  might  and 
ought  to  have  suggested  to  them  that  the  seal  of  the  corporation 
might  be  used  for  authorising  transfers,  as  it  was  for  authorising 
the  receipt  of  dividends,  and   might  be  used  for  the  purpose  of 
forgery.     The  trustees  are  not  to  be  presumed  to  be  ignorant  of  the 
casualties  to  which  stock  in  the  public  funds  are  exposed  by  the  dis- 
honest dealings  of  agents.     They  are  not  to  be  presumed  ignorant  of 
the  motive  and  use  of  a  corporate  seal,  and  of  the  authority  which  it 
confers  on  documents  to  whicji  it  is  attached ;  and  their  neglect  or 
care  must  be  judged  of,  and  ought  to  be  considered,  by  a  jury,  with 
reference  to  the  ordinary  casualties  and  temptations  which  accrue  in 
the  transactions  and  conduct  of  mankind.     If  it  was  necessary  or 
convenient  that  the  seal  should  be  placed  in  the  custody  of  a  ser- 
vant, an  e^y  mode  might  have  been  adopted  to  prevent  the  im- 
proper use  of  it  for  the  abstraction  of  stock.     The  plaintiffs  might 
have  arranged  with  the  Bank  that  no  credit  should  be  given  to  any 
document  bearing  their  corporate  seal,  unless  countersigned  by  cer- 
tain members  of  the  corporation,  and  duly  attested  ;  or  that  no  such 
credit  should  be  given  without  communicating  with  the  trustees,  or 
some  of  them  :  that  some  such  arrangement  as  this,  not  merely  was , 
possible  and  easy,  but  would  have  been,  in  all  probability,  perfectly 
effectual  as  a  safeguard  against  fraud.      Again,  they  might  have] 
avoided  placing  the  seal  in  the  custody  of  Grace  at  all.     I  see  no 
absurdity  (and  I  have  reason  to  believe  it  is  not  unusual)  in  the 
practice  of  keeping  the  corporate  seal  in  the  custody  of  the  trustees 
themselves,  or  some  of  their  body ;  secondly,  if  that  were  deemed 
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«—■ -y  ■->     several  members.      Various  contrivances  might  be  suggested  for  the 
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CHARITIES,  clause  was  introduced  into  the  Act  of  Parliament,  incorporating 
the  trustees,  which  contemplates  that  they  should  make,  by  specific 
onlers,  arrangement  for  the  use  of  the  common  seal.  The  ooisnon 
to  mJEike  any  such  provision  was,  in  itself,  an  omission  not  to  be 
altogether  disregarded,  in  considering  their  conduct  in  reference  to 
the  seal.  Let  me  suggest  this  case : — Suppose  the  trustees,  before 
Grace  bad  used  the  first  of  the  forged  powers  of  attorney,  had 
discovered  his  designs,  and  detected  his  meditated  fraud;  suppose 
they  had  dismissed  him  and  appointed  another  agent,  and  had 
then  committed  the  seal  to  that  agent,  exactly  in  the  same  man- 
ner as  they  had  before  committed  it  to  Grace,  without  further 
precaution  as  to  its  use  or  custody,  would  that  have  been  ne- 
glect? If  it  would,  in  what  respect  would  it  have  differed  from 
the  former  conduct,  save  in  contihoing  a  course  of  unwise  confi- 
dence in  their  agent,  after  having  had  experience  of  the  risk, 
which  they  might  have  anticipated  before.  That  there  is  a  great 
difference  is  plain,  but  it  is  a  difference  in  degree;  and  if  there 
was  that,  in  their  confidence  in  Grace,  which  was  in  any  degree 
imprudent,  with  a  view  to  the  use  of  the  seal,  it  was  a  fit  matter 
for  the  consideration  of  the  jury. 

It  appears  to  me,  that  the  very  fact  that  there  were  in  this 
case  forgeries  extending  over  a  period  of  several  yean,  during 
which  there  were  several  changes  of  some  trustees,  while  others 
continued  to  act,  constitutes  in  itself  a  distinct  ground  for  impu- 
ting some  neglect  or  default  to  the  plaintiffs,  and  that  in  two 
ways — first,  that  such  a  body  should,  by  means  of  their  oommiw 
seal,  be  for  a  series  of  years  the  subject  of  this  spoliation,  fiii^ 
nishes  some  reason  for  inferring  that  it  would  uit  have  happened 
if  the  care  of  prudent  owners  had  been  applied  to  their  con- 
cerns;  secondly,  these  repeated  forgeries  show  that  there  is  thst 
in  the  notion  of  a  common  seal,  and  the  use  which  can  be  made  of 
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It,  which  requires  peculiar  care  in  providing  for  its  use  and  custody —  T.  T.  1852. 
a  plain  and  obvious  truth,  which  all  know  who  are  conversant  with      — ^^ 

BA.NK.    OP 

such  matters — ^but   the  proof  of  which  was  inherent  in  the  very      irela.nd 
transaction  that  comprised  the  case  which  was  before  the  jury,  and  v* 

TBUSTEES 

in  itself  applied  the  test  of  actual  experience  in  illustrating  what  ^^  evans' 
was  that  risk  which  the  trustees  were  for  years  incurring,  and  what  charities. 
was  the  kind  of  care  which  ought  to  have  been  applied  to  avoid  it. 
But  there  was,  in  the  proof  of  what  passed  in  their  own  body,  evi- 
dence that  suspicions  were  raised  in  a  manner  which  could  have 
indicated  to  careful  and  prudent  persons  the  propriety  of  inquiry,  at 
a  time  when  inquiry  must  have  led  to  the  discovery  of  some  of  the 
frauds,  and  the  prevention  of  others.  Dean  Vignoles  says,  ''  he  did 
*^  not  mean  to  say  that  that  was  the  first  time  his  attention  was 
^*  called  to  Grace's  conduct  generally,  as  on  a  former  occasion  he 
**  was  warned  concering  him,  in  a  conversation,  and  that  what  he 
"  heard  led  him  to  inquire  whether  the  moneys  had  ever  been 
**  placed  in  the  Bank  to  the  credit  of  the  trustees ;  that  he  made 
''inquiries  as  to  that,  and  having  heard  that  it  had  been  so 
*'  placed,  he  was  satisfied  that  it  remained  there ;  that  might  have 
*'been  a  year  and  a-half  previous."  And  Mr.  Smith  wick  states, 
'Uhat  he  was  mayor  before  Mr.  Hackett,  and  commenced  his 
"mayoralty  in  the  winter  of  1843;  he  attended  only  one  meeting 
''  during  his  time ;  that  was  about  the  latter  part  of  the  month 
*'of  October.  He  recollected  having  called  for  an  account  of  the 
'*  receipts  of  the  funds,  and  on  that  occasion  he  observed  a  re- 
^*ceipt  for  interest  on  £9000.  He  called  the  Dean  aside,  and 
**  told  him  he  thought  it  necessary  that  the  trustees  should  be  sat- 
''isfied  the  principal  was  secured,  as  well  as  the  interest  paid. 
**  That  he  had  no  reason  to  suspect  any  thing  on  the  occasion  as 
*^  regarded  that  particular  item.  That  he  had  a  general  impression 
**that  there  was  mismanagement,  but  could  not  say  that  it  was 
**  by  Grace,  and  conld  not  say  by  whom  it  wasw  That  he  again 
*' communicated  with  the  Dean,  a  few  days  afterwards;  but  that 
'*  during  his  year  of  office  he  urged  the  necessity  of  making  in- 
'^  quiries,  and  the  Dean  told  him  he  would  do  so ;  that  he  again 
**  pressed  the  Dean,  and  he  said  that  he  might  rest  satisfied  the  stock 
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T.  T.  1 852.  "  or  part  of  it  was  secure,  or  something  to  that  effect ;  and  that  was 
Exch,  Cham, 

"  all  the  communication  he  had  during  his  year  of  office.    He  did 

"  not  at  that  time  know  of  any  thing  being  done  with  a  view  to  the 

V*  "ascertainment  of  how  the  funds  were  circumstanced;    he  never 

TRUSTEES 

OP  EvANs'    "  ^^^^  ^^  ®®°^  ^  *^®  Bank." 

CHARITIES.  I  cannot  close  my  observations  upon  this  part  of  the  case  without 
adverting  to  the  resemblance  which,  in  several  respects,  it  bean  in 
its  circumstances  to  that  of  Young  v.  Groie.  In  that  case,  the 
neglect  or  default  of  the  plaintiff  was,  in  so  dealing,  through  himself 
and  his  wife,  with  the  signature  to  the  cheque,  as  to  facilitate  the  for- 
gery. The  signature  affixed  to  the  cheque,  as  filled  by  the  wife,  was 
so  affixed ;  and  the  cheque  was  delivered  for  a  specific  purpose, 
namely  to  procure  a  certain  sum  of  money,  and  no  more.  It  was 
put  into  the  dominion  of  one  who  used  it  for  another  purpost-, 
namely  to  obtain  a  large  amount  by  effecting  a  forgery.  How  was 
the  purpose  of  that  forgery  effected  ?  By  using  the  signature  as  the 
voucher  of  the  authenticity  of  the  cheque.  How  was  the  purpose  of 
the  forgery  effected  here  ?  By  using  the  seal  as  the  voucher  of  the 
authenticity  of  the  power  of  attorney.  The  individual  acts  by  his 
signature ;  the  corporation  act  by  their  seal ;  the  signature  deceiTes 
the  banker ;  the  seal  deceives  the  Bank.  The  signature  was  so  nsed 
as  to  cause  the  loss  by  reason  of  the  possession  of  it  given  to  the 
forger,  the  plaintiff's  clerk,  in  Young  v.  Grote  ;  the  seal  was  so  used 
as  to  cause  the  loss,  by  means  of  the  possession  of  it  given  to  the 
forger  Grace,  in  the  case  now  before  us.  If  it  be  neglect  or  default 
to  give  the  means  of  forgery  by  the  custody  of  the  signature,  as  in 
the  case  of  Young  v.  Grote,  I  find  it  impossible  to  come  to  the  con- 
clusion that  there  is  no  evidence  of  neglect  or  default  in  the  proof 
that  the  means  of  forgery  were  given  by  the  custody  of  the  seal,  in 
the  case  with  which  we  are  now  dealing. 

It  is  said  that  negligence,  to  constitute  a  defence  to  such  an 
action  as  this,  must  be  negligence  in  the  act  or  transaction  com- 
plained of;  and  that  in  the  transaction  of  the  transfer  the  plain- 
tiffs did  not  participate,  and  consequently  were  not  guilty  of 
negligence  in  that  transaction.  To  consider  what  links  in  the 
chain   of  causation,  by  which   a   result  is  produced,  and  so  con* 
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nected  with  the  result  as  to  form  a  part  of  the  transaction  which  T.  T.  1852. 
comprises  it,  is  rather  the  province  of  metaphysics  than  of  law.   No-  __■' 

thing  can  be  more  vague  than  the  term  ^  transaction,"  as  it  has  been 
applied  in  this  argument.  It  may  mean  the  particular  act  of  trans- 
ferring the  stock ;  it  may  mean  the  leaving  of  the  seal  in  the  custody 
of  Grace ;  Ujp  bringing  of  the  sealed  power  of  attorney  to  the  Bank ;  charities 
the  use  of  the  seal  by  Grace  in  tendering  it  there ;  the  inspection  of 
the  seal  by  the  officers  of  the  Bank;  the  deception  practised  upon 
them,  and  the  consequent  transfer.  It  may  be  extended  to  signify 
the  whole  course  of  that  dealing  between  the  trustees  and  Grace, 
and  Grace  and  the  Bank,  which  constituted,  on  the  part  of  the  trus- 
tees, negligence  in  entrusting  the  sdal  with  their  servant ;  and  on 
the  part  of  the  Bank,  continued  or  repeated  deception,  caused  in 
each  case  by  that  confidence.  To  say  that  the  act  of  the  transfer, 
or  the  act  of  the  delivery  of  the  sealed  power  to  the  Banky  is  to  be 
treated  as  an  isolated  transaction,  and  to  argue  that  in  that  trans- 
action there  must  be  negligence,  to  constitute  a  defence,  and  that 
although  it  may  have  been  directly  caused  by  negligence,  yet,  as  the 
negligence  was  not  in  that  transaction,  no  defence  arises,  appears  to 
me  to  be  a  course  of  reasoning  not  warranted  by  authority,  by  prin- 
ciple, or  by  any  legal  analogies.  It  is  directly  opposed  by  the 
decision  in  Young  v.  Groie,  There,  the  piece  of  paper  on  which 
the  cheque  was  written  caused  no  mischief  until  it  was  used  by 
the  clerk;  the  husband  did  not  get  the  money  upon  it;  the 
wife  did  not  get  the  money  upon  it;  the  act  of  the  clerk,  in 
writing  the  additional  word  or  figure,  and  in  getting  the  money, 
which  was  the  fruit  of  the  forgery,  was  wholly  without  any  par- 
ticipation, either  of  the  wife  or  the  husband.  Here  the  power  of 
attorney,  and  the  seal  which  was  affixed  to  it»  were  as  innocent 
as  the  cheque  in  Yatmg  v.  Grate^  until  it  was  used  by  Grace; 
but  in  Young  v.  Groie^  the  forgery  could  never  have  been  com- 
mitted if  the  cheque  had  not  been  so  delivered  as  to  confer  upon 
the  clerk  the  power  of  effecting  the  forgery  by  a  stroke  of  his 
pen ;  and  in  the  ca&e  now  before  us,  the  forgery  could  not  have 
been  committed  if  the   seal  had  not  been  so  left  in  the  custody 

VOL.  3.  47  L 


366  COMMON  LAW  REPORTS. 

T.  T.  1852.  of  Grace  as  to  confer  on  him  the  power  of  effecting  the  forgerj 
< iy /    by  a  fraudulent  use  of  the  seal. 

"B  A  Iff  IT    (%V 

On  the  whole,  then,  I  am  of  opinion  that  the  question  upon  the 
V.  exceptions  to  the  charge  of  the  learned  Judge  at  the  first  trial  k 

OF  EVANS*  ^^^  ^  '*'  *P^°  *^'*  '^^^  ®^  error,  upon  the  allegation  of  diminutkxi, 
CHABiTDES.  and  upon  the  documents  now  before  us  in  the  transcript^  the  reton 
to  the  eeriiorarij  and  the  documents  transmitted  with  it;  that  the 
exceptions  ought  to  have  been  oveiruled ;  that  the  first  Yeidiet  ought 
to  stand,  and  that  judgment  ought  to  have  been  given  for  the  de- 
fendants upon  it ;  that  the  judgment  for  the  plaintiffs  bekyw  oa§^t 
to  be  reversed,  and  that  the  judgment  which  the  Court  below  ought 
to  have  given  should  be  now  given  bj  this  Courts  namdj,  judgment 
for  the  plaintifib  in  error,  who  were  the  defendants  below. 

MORAHAH,  C.  J. 

Before  we  consider  the  propriety  of  the  rule  mside  by  the  Court 
of  Queen's  Bench  on  the  exceptions,  it  is  absolutely  neoessaiy  ve 
should  consider  whether,  in  point  of  fiict,  we  are  by  law  authorised 
at  all  to  look  into  them.  I.  do  not  tiiink  this  is  a  case  in  which  we 
can  avoid,  in  the  first  place,  deciding  whether  the  bill  of  excepUoos 
constitute  a  part  of  the  record ;  I  shall  therefore  atate  the  gronnds 
which,  after  a  good  deal  of  ioonsideration,  and  some  doubt^  satisfy 
me  that  we  have  not  only  a  right,  but  are  bound,  to  consider  ^ 
rulings  on  these  exceptions. 

The  plaintiffs  in  errot  resist  the  right  of  the  Court  to  consider 
these  exceptions,  on  two  grounds ;— First,  they  say  we  have  a  com- 
plete record,  containing  a  complete  series  of  proceedings,  from  ^e 
commencement  of  the  action  to  the  final  judgment;  and  that  we 
should  pay  no  attention  to  that  portion  of  the  proceedings  which  his 
been  sent  up  to  this  Court  on  the  writ,  of  eeriiorari.  I  cannot 
accede  to  that  argument  We  have  certainly  that  which,  if  akme, 
'  would  appear  to  be  a  complete  record ;  we  have  the  dedantion,  tiie 
plea,  the  award  of  a  ventre,  and  continuances  from  time  to  time, 
until  the  matter  is  disposed  of  by  final  judgment.  So  far,  the  trans- 
miss  would  appear  to  embrace  all  the  proceedings ;  but  this  Coort, 
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hkviiig  iMued  a  writ  of  certiorari,  and  we,  liaTing  fheie  other  pro-  T.  T.  1852. 
oeediBgs  in  the  cauA^  retimtd  to  as,  in  purananee  of  that  writ,  we     ^ s^— ^ 

TH  A  NIC    OV 

moflt  look  to  Sttch  povtions  of  them  as,  in  our  opinion,  onght  to  con-     iHBi<AirD 
stitole  the  record)  and  to  deal  with  the  case,  not  as  if  every  thing  v- 

retnmed  was  neeessarily  upon  the  record,  because  it  has  been  so  re-  ^^  bvans' 
turned ;  bnt>  in  my  opinion,  we  must  treat,  as  on  the  record,  such  chabities. 
portions  as  ought  to  appear  thereon.  I  think  it  would  by  no  means 
tend  to  inspire  respect  to  the  administration  of  justice,  if  we  were  to 
allow  these  continuances,  which  the  Legislature  have  declared,  and 
we  know  to  be,  mere  fictions,  to  stand  in  the  way  of  the  justice  of 
the  case.  But  before  we  look  to  these  proceedings,  we  must  come 
te  the  conclusion  that  they  ought  to  constitute  a  part  of  the  record, 
that  they  ought  to  have  been  included  in  it.  The  principal  matters 
comprised  therein  are,  the  proceedings  on  the  first  trial,  the  bill  of 
exceptions,  and  the  rulings  thereon^ 

The  first  question  then  is,  ought  they  to  constitute  a  portion  of 
the  recoi*d  ?  It  appears  to  me,  independent  of  usage  and  contempo- 
raneous construction,  we  ought  on  that  question  to  be  gorerned  by  - 
the  true  construction  of  the  statute  regulating  bills  of  exception; 
that  is  the  statute  13  Sdw,  1,  c.  31,  which  is  common  to  both 
countries ;  fbr  although,  at  the  time  of  its  enactment,  it  applied  only 
to  England,  yet  by  Poyning's  Act,  its  provisions  were  extended  to 
this  country.  That  statute  enacts,  "  When  one  is  impleaded  before 
''any  of  the  Justices  doth  allege  exception,  praying  that  the  Justices 
•*will  allow  it,  which,  if  they  will  not  allow,  if  he  that  allege  do 
**  write  the  exceptions,  and  pray  that  the  Justices  may  put  their 
'^  seals  to  it  for  a  testimony,  the  Justices  shall  put  their  seals  ;  and 
'*if  one  will  not,  another  shall;  and  if  the  King,  on  complaint 
**  made  of  the  Justices,  cause  the  record  to  come  before  him,  and 
**  the  exception  be  not  found  in  the  roll,  and  the  party  show  the 
'*  exception  written,  with  the  seal  6f  the  Justice  affixed,  the  Justice 
'^sfaaU  be  commanded  that  he  appear  at  a  certain  day,  to  confess 
'*  or  deny  his  seal ;  and  if  the  Justice  cannot  deny  his  seal,  judg- 
''ment  shall  be  given  according  to  the  exception,  as  it  may  be 
"allowed  or  disallowed."    It  appears  to  me  plain,  upon  reading. 
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this  Act,  that  it  was  thereby  intended,  and  neoessarilj. implied, 
that  the  moment  the  exception  was  tendered  to,  and  received  bj, 
the  Judge,  it  was  his  duty  to  deal  with  it  as  if  it  oonstitoted  a 
portion  of  the  record ;  for  the  provision  is,  not  on  complaint  made 
of  the  omission  to  include  the  exception  in  the  reeord^  but  of  the 
erroneous  judgment ;  then  the  exception  is  to  be  placed  on  the 
record,  and  it  provides  against  the  contingency  of  that  omisnon  of 
the  Judge.  According  to  the  true  construction  of  that  statute,  from 
the  very  moment  the  exception  is  tendered  to  the  Judge,  and  received 
by  him,  it  should  be  dealt  with  in  such  a  way  as,  when  the  pro- 
ceedings are  removed  to  another  Court,  the  exception  should  consti- 
tute part  of  the  record.  Lict  us  then  see  how  the  Ck)urt8  have  dealt 
with  this  statute.  No  doubt,  in  England  the  course  has  been,  when 
a  bill  of  exceptions  is  tendered  to  a  Judge,  and  received  by  him,  to 
deal  with  it  as  part  of  the  record,  and  the  exception  is  not  noticed  or 
considered  in  the  Court  below,  but  is  transmitted  to  the  Court  of 
Error,  when  the  validity  or  invalidity  of  that  exception  comes  under 
consideration.  It  appears  to  me  that  the  case  of  Kennedy  v.  Gregg 
was  decided  on  what  may  be  thought  the  true  construction  of  this 
Act,  because  it  says,  ''If  the  King,  on  complaint  made  of  the  Juatioes, 
causes  the  record  to  come  before  him ;"  that  must  be  in  a  Court  of 
Error ;  he  could  not  cause  the  record  to  come  before  him  until  the 
judgment  was  given,  which  is  in  its  nature  final ;  therefore,  until 
final  judgment  the  record  could  not  be  removed:  but  it  does  not 
decide  what  should  be  on  the  record,  when  the  peripd  for  removal 
arrives.  In  England,  the  practice  is,  when  once  it  becomes  part  of 
the  record,  it  never  ceases  to  be  so.  In  England,  final  judgment  is 
always  given,  in  the  first  instance,  against  the  excepting  party ;  the 
judgment  must  always  follow  the  finding  of  the  jury.  It  is  dearij 
established  that  a  different  practice  has  been  followed  in  Ireland,  and 
the  Court  out  of  which  the  record  issues  has,  from  the  earliest  time, 
taken  upon  themselves  to  consider  the  bill  of  exceptions,  and  aUow 
or  disallow  them,  as  they  think  proper;  but  if  they  disallow  the 
exceptions,  the  excepting  party  has  the  means  of  setting  the  matter 
right  by  bringing  a  writ  of  error.     Such  being  the  course  of  pro- 
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oeeding  in  EDgland,  and  the  practice  adopted  in  Ireland  having  T.  T.  1852. 
been  di88piMX>ved  of  by  the  then  Coart  of  Appeal,  we  are  bound  to      — ^^^; — '' 
consider  the  proceedings  in  England  as  correct,  and  the  proceediDg     ihjji^and 
in  tliis  conntrj  as  not  in  accordance  with  the  statute,  namely,  the  v. 

^^  TRUSTBES 

Coort  below  taking  on  itself  to  decide  the  validity  or  inyalidity  of  evans' 
the  exceptions.  The  case  of  Symmera  v.  The  King^  and  Davenport  chabities. 
T.  TifrreU,  prove  this.  They  prove  the  existence  of  the  practice  in 
Ireland,  and  the  disapproval  of  it  by  the  then  Court  of  Appeal.  I 
quite  agree  with  the  observations  made  by  my  Brother  F^nnefathbb 
on  this  subject ;  for  although  I  admits  if  a  statute  apply  to  England 
or  Ireland  alone,  and  if  there  be  a  settled  construction  put  on  that 
statute  by  all  the  Courts  in  either  country,  that  construction  will  be 
the  law,  even  though  wrong :  but  I  doubt  that  the  rule  can  apply  to 
different  constructions  put  upon  the  same  statute  in  the  different 
countries,  by  different  Courts  in  the  same  country,  as  was  the  case 
for  several  years  in  this  country — ^the  Court  of  Exchequer  putting 
one,  and  the  Court  of  Queen's  Bench  another,  construction  on  the 
Ejectment  Statutes.  It  was  impossible  that  both  could  be  right,  and 
one  or  other  should  alter  their  practice  according  to  the  decision  of 
the  Court  of  Appeal. 

It  is  unnecessary  to  follow  this  argument  further ;  for  whatever 
may  be  the  construction  put  on  the  Statute  of  Westminster,  O'Neill's 
Act  appears  to  me  to  be  a  legislative  declaration  that  the  Irish 
practice  was  wrong — by  wrong  I  mean  illegal.  The  recital  of  that 
Act  appears  to  me  a  legislative  declaration  that  it  had  been  decided 
that  the  Courts  had  been  doing  what  they  were  not  authorised  to 
do  by  the  Statute  of  Westminster,  and  then  proceeds  to  provide  a 
remedy  for  this.  The  question  then  is — ^what  was  the  remedy  pro- 
vided ?  No  doubt,  up  to  that  time,  a  different  practice  had  existed  in 
both  countries.  That  Act  was  passed  to  give  jurisdiction  to  the  infe- 
rior Court  to  consider  a  bill  of  exceptions;  the  preamble  of  the  statute 
shows  that.  But  the  question  is,  whether  to  proceed  according  to 
the  then  existing  practice  in  Ireland,  or  the  different  practice  in 
England  ?  It  then  enacts  :— "  That  it  shall  be  sufficient  if  the 
"  Judge,  to  whom  such  bill  of  exceptions  shall  be  tendered,  sign  the 
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T.  T.  1852.  "  samey  and  that  it  ahall  not  be  neceaaary  for  him  to  put  hit  aeal 
— I, — /    "thereto.**    (Great  atreaa  has  been  laid  on  the  aubstitation  of  the 

BANK.  OP 

Judge's  signature  for  his  seal,  but  I  do  not  think  that  has  anj  effect 
o.  on  the  construction  of  the  Act).    "  And  diat  such  bill  of  ezoeptiooa, 

iTy""    "  ««>  «g»«^  •'»«  "-«*"  ^^  ^  •'"k  of  Niri  Priu..  «.d  b.  koor. 

GHAuniBs:  "  porated  in  the  potiea^  and  be  returned  therewith  to  the  Court  in 
"  which  the  action  is  brought,  which  Court  shall  haye  ^uthorit^  to 
**  examine  the  same,  and  give  judgment  thereon."  That  most  mean 
final  judgment,  and  that  final  jddgment  was  to  be  given  on  the 
▼cMict  previously  found.  Bat  if  the  record  be  in  such  a  position  as 
that  they  ought  not  to  give  final  judgment,  then  they  are  to  do  one 
of  the  several  other  matters  mentioned  in  the  section,  ^'or  make 
'^  such  order  (that  may  be  an  interlocutory  order,  but  the  thing  done 
'^  in  pursuance  thereof  must  be  entered  on  the  record),  either  by 
"  arresting  the  judgment,  granting  a  venire  facias  de  noeo,  or  other- 
"  wise,  as  shall  be  agreeable  to  justice.**  Now,  what  ia  the  meaning 
of  a  venire  faeias  de  novo  f  It  is  utterly  impossible  there  can  be  a 
writ  of  fWHtre  faeias  de  novo^  unless  there  has  been  a  previous 
venire  in  the  ease.  The  distinction  between  a  Mftirs  and  a  vemre 
de  novo  is  plain.  When  the  writ  issues  in  the  first  instance  it  is  on 
the  record,  and  when  a  new  trial  is  granted  there  is  no  venire  faeioi 
de  navOf  but  a  new  venire  is  entered  in  place  of  the  previous  oner 
Suppose  a  case  of  this  description — a  declaration,  plea,  bill  of 
exceptions  and' judgment  for  the  defendant.  If  the  exceptions  ba 
overruled,  prima  facie  judgment  would  be  for  the  defendant 
SnppDse,  then,  every  thing  right  but  the  plea,  which  is  bad,  the 
award  would  be  judgment  for  the  plaintiff,  non  obttanie  verediet»y 
and  an  award  of  a  venire  faunas  de  novo  to  assess  the  damages. 
Therefore,  according  to  the  true  construction  of  the  Act,  aH  that 
was  intended  was,  in  my  opinion,  to  give  the  inferior  Courts  juris- 
diction which  should  be  exercised  in  every  respect  in  the  same 
manner  as  a  Court  of  Error  did  under  the  Statute  of  Westminster. 
But  then,  it  is  said,  admitting  that  to  be  the  true  constroction, 
yet  as  it  is  an  Irish  statute,  and  no  corresponding  one  in  Enghmd,  it 
was  therefore  competent  for  the  Irish  Courts  to  put  a  construction 
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upon  it;  and  although  that  construction  be  wrong,  jet  that  we  T.  T.  1852. 

ought  to  be  bound  by  it.    I  do  not  dispute  the  existence  of  a  rui^  >,  /^-   ,- ' 

of  that  description ;  but  before  we  put  a  construction  on  a  statute  ^^^a^^ 
different  from  what,  in  our  opinion,  ought  to  have  been,  we  should  «. 

TBU8TBBS 

be  satisfied  that  it  has  uniformly  received  that  wrong  construction,    ^^  EVAns' 

and  that  such  a  construction  would  be  conduciye  to  the  attainment    charitibs. 

of  justice.    I  think,  adopting  such  a  construction  as  is  contended  for 

would  add  considerably  to  the  expense,  because,  in  all  cases  in  which 

the  Court  below  allowed  exceptions  which  the  Court  thought  should 

have  been  overruled,  there  would  be  involved  the  necessity  of  at 

least  three  trials. 

But  has  there  been  a  uniform  construction  ?  I  do  not  think  there 
has  been  such  a  uniform  construction  as  would  justify  us  in  depart- 
ing from  what  we  consider  to  be  the  true  construction.  It  may  be 
true,  with  the  exception  of  Howard  v.  Shaw^  and  JSeglne  v.  Clark^ 
the  record  has  been  made  up  similar  to  the  present,  but  does  it 
appear  that  either  party  required  it  to  be  otherwise  made  ?  If  in 
these  cases  it  was  done  with  consent,  the  Court  was  not  called  on 
to  interfere.  Subsequent  to  the  passing  of  the  statute  28  G.  <8,  the 
Courts  in  this  country  conceived  they  had  the  authority  of  doing 
what  Courts  of  Error  had  not  authority  to  do  in  England,  namely, 
to  change  a  verdict  for  one  party  into  a  verdict  for  the  other.  In 
Gaiwi^  V.  Baker,  the  House  of  Lords  were  of  opinion  that  such 
a  practice  was  contrary  to  the  true  construction  of  the  Act ;  but 
before  they  overruled  it,  they  thought  it  necessary  to  make  inquiries 
respecting  its  alleged  existence ;  but  they  were  not  followed  up,  as 
a  consent  was  entered  into  to  dispose  of  the  case  on  the  merits. 
The  fact,  however,  has  been,  that  in  consequence  of  that  case  of 
Gaiw€Qf  V.  Baker ^  we  have  altered  our  previous  practice,,  and  the 
settled  rule  now  is,  not  to  alter  a  verdict  for  one  party  into  a 
verdict  for  the  other,  but  award  a  venire  de  novo  in  case  of  excep- 
tions being  allowed.  In  the  ca^e  of  Trimieeian  v.  Kemmie, 
the  House  of  Lords  also  overruled  a  practice  previously  existing 
in  this  country.  It  therefore  occurs  to  me  that,  even  if  we 
.  had  this  practice  subsisting  since  the  28  G.  3,  and  if,  according 
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T.  T.  1862.  to  the  opinion  of  the  House  of  Lords,  that  practice   was  wroBg, 

Exch.  Cham 

^ — Iv. ' '    it  does  not  occur  to  me  that  it  would  meet  a  better  fate  than  the 

,««,  *«^     *^o  other  practices  to  which  I  have  referred.    It  also  occurs  to 

IRELAND  "^ 

V.  me  that  the  opinion  of  the  Judges  in  the  case  of  Lord  TrinUeUoH 

OF  EVANS*  ^'  J^emmis  must  be  considered  as  the  decision  of  the  Supreme  Court 
CHABiTiEs.  on  the  true  construction  of  the  Irish  Act,  though  the  precise 
question  which  arose  in  that  case  is  different  from  that  arising  in 
the  present.  On  the  whole,  therefore,  I  think  we  are  not  only  tt 
liberty,  but  we  are  bound,  to  consider  the  propriety  of  the  ruling  of 
the  Court  below  on  these  exceptions. 

The  next  question  then  is,  whether  the  exceptions  taken  at  the 
trial  ought  or  ought  not  to  have  been  allowed  by  the  Court  below? 
I  quite  agree  with  my  Lord  Chief  Baron,  that  the  words  used 
by  a  Judge  at  Nisi  Prius  ought  not  to  be  too  critically  scanned,  if 
we  can,  with  reasonable  certainty,  ascertain  the  meaning  of  the 
words  used.  I  admit  the  language  used  by  the  learned  Judge  at  tiie 
trial  admits  of  verbal  criticism.  It  appears,  however,  plain  to  my 
mind  that,  at  the  trial,  the  Bank  contended,  first,  that  they  hid 
done  every  thing  they  could  reasonably  do  in  order  to  prevent 
deception .  being  practised  on  them.  Doing  that  would  be  doing 
very  little,  for  it  is  not  contended  that  it  is  enough  for  them  to  show 
that  there  was  no  default  on  their  part,  for  they  admit  they  vz 
responsible,  unless  there  was  default  on  the  part  of  the  trustees 
which  superinduced  the  loss  in  question.  The  charge  establishes 
that  these  powers  of  attorney  in  question  were  forgeries,  and, 
therefore,  whether  attested  or  not,  in  the  manner  required  by  the 
Bank  Act,  the  seal  of  the  corporation,  though  the  impressioQ 
was  genuine,  was  a  forgery.  The  Judge,  therefore,  told  the  joiy 
that,  if  they  believed  the  evidence  offered  by  the  plaintaffii  in 
support  of  the  issues,  the  said  documents,  purporting  to  be  letters 
of  attorney,  were  all  forgeries ;  and  that,  believing  them  to  be  so, 
they  were  bound  to  find  a  verdict  for  the  plaintiff,  unless  they 
should  be  of  opinion,  upon  the  evidence,  and  come  to  the  oonclosion 
that  the  use  made  of  the  common  seal  of  the  corporation,  whereby 
the  defendants  were  imposed  on  and  defrauded,  was  caused  ezdn- 
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sively  by  neglect  or  defaolt  of  the  plaintiff.    That  word  ^'exdu-   T.  T.  1852 
aively "  means  that  there  was  no  neglect  on  the  part  of  the  Bank.     *^-  y-^-^ ' 

«    ,  .       ,  BANK  OP 

Now,  I  do  not  question  the  propriety  of  this  charge  in  many  cases     hibland 
that  may  occur ;  hut  the  question  is,  is  it  applicahle  to  the  present  ?  v* 

„  -  -      ^  TRUSTEES 

Was  there  any  evidence  of  such  negugence  on  the  part  of  the  ^p  eyans' 
trustees  as  would  or  ought  to  deprive  them  of  their  right  to  this  chabitibs* 
stock?  The  action  is  for  refbsing  to  allow  a  transfer  to  be  made 
of  this  stock.  There  was  no  such  count  in  the  declaration  in  the 
case  of  Datns  v.  IT^e  Bank  of  England.  There  were  in  that  case 
only  two  sets  of  counts — one  for  improperly  transferring  the  stock, 
and  the  other  for  not  paying  over  the  dividends ;  and  on  the  first 
set  of  counts  a  verdict  was  entered  for  the  defendants,  the  Court 
being  of  opinion  that  the  transfer,  under  a  forged  power  of  attorney, 
was,  in  fact,  a  nullity,  and  that,  to  all  intents  and  purposes,  the 
stock  stiU  stood  in  the  plaintiff's  name.  That  case,  therefore, 
decides  that  the  stock,  the  subject  of  the  present  action,  must  be 
considered  as  still  standing  in  the  names  of  the  plaintiffs,  the 
trustees.  The  defence  of  the  Bank  is  to  this  effect : — ^the  plaintiffs 
have  been  negligent  in  the  custody  of  their  seal,  and,  by  reason  of 
such  negligence,  Grace  has  been  enabled  to  commit  the  forgery  and 
perpetrate  the  fraud  which  has  imposed  on  the  Bank,  and  given 
these  parties  a  claim  on  them  for  the  plaintiffs'  stock,  and  there- 
fore that  the  plaintiffs  cannot  be  allowed  to  claim  the  stock,  which, 
as  I  have  already  stated,  must  be,  in  point  of  law,  considered  as  still 
standing  in  their  names.  It  is  plain  that  this  defence  is  based  alto- 
gether on  the  supposition  that  there  has  been  culpable  neglect  on  the 
part  of  the  plaintiffs,  the  trustees  of  the  charity.  The  question,  then, 
at  once  arises,  was  there  any  neglect  at  all  on  the  part  of  the 
trustees?  They  allowed  their  common  seal  to  remain  in  the  cus- 
tody of  a  man  who,  upon  the  evidence,  appears  to  have  been  a  man 
in  a  respectable  station  and  position  in  life  during  the  whole  time, 
and  therefore  there  was  no  reason  to  suppose  him  to  be  an  unfit 
person  to  be  entrusted  with  that  custody.  There  was  no  evidence 
of  any  usage  in  other  corporations,  nor  is  there,  that  I  am  aware  of, 
any  general  rule  of  law  rendering  it  wrong  in  a  corporation  to  allow 
VOL.  3.  48  L 
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T.  T.  1852.  their  seal  to  remain  in  the  castody  of  their  agent,  he  being  a  man 
Exch,  Cham.  * 

<^.— V '     in  a  respectable  position.     At  one  time  I  was  a  little  struck  by  the 

IRELAND      s®<5tion  of  the  Act  incorporating  the  trustees,  which  provides  for  the 
f*  custody  of  the  seal,  and  I  was  pressed  by  the  argument  that  no 

OF  EVAiis'  ®^i<^^Q<^  ^^  given  of  any  rule  having  been  made  by  them  in  pur- 
CHARiTiES.  suance  of  that  provision ;  but,  on  the  other  hand,  no  evidence  wu 
given  by  the  Bank  of  the  non-existence  of  such  a  rule,  as  there 
might  have  been,  as  it  does  not  appear  to  me  to  be  requiring 
them  to  prove  a  negative,  for  several  of  the  trustees  were  ex- 
amined, and  they  might  have  been  asked  the  question.  There 
is  nothing,  then,  to  lead  the  Court  to  conclude  that  no  rule  was 
made  by  the  trustees  for  the  custody  of  their  seal;  and  if  they 
had  made  a  rule  entrusting  its  custody  to  Grace  their  agent,  I  do  not 
see  on  what  grounds  we  should  hold  that  such  rule  would  be  an  im- 
proper one.  Before  we  could  come  to  any  such  conclusion,  we  shooid 
consider  what  use  could  have  been  made  of  their  seal.  The  trustees 
are  a  charitable  corporation,  and  the  principal  part  of  their  property 
consisted  of  lands.  No  doubt,  this  use  of  the  seal  could  not  pass  Uie 
land.  Was,  then,  the  leaving  the  seal  with  Grace  negligence  lead- 
ing to  the  act  in  question  ?  The'  trustees  must  be  presumed  to  have 
known  the  law  ;  they  must  be  presumed,  therefore,  to  have  known 
that  the  mere  affixing  of  the  seal  could  not  authorise  any  person  to 
meddle  with  their  stock.  That  did  not  authorise  the  Bank  to  act 
on  it.  Before  they  are  authorised  to  act,  the  sealing,  by  the  trus- 
tees, must  be  attested  by  two  credible  subscribing  witnesses ;  there- 
fore, the  allowing  the  custody  of  the  seal  to  remain  with  Grace 
was  not,  in  my  opinion,  any  neglect  on  the  part  of  the  trustees, 
especially  as  the  affixing  it  by  Grace  to  the  power  of  attorney  could 
not  have  imposed  on  the  Bank,  unless  the  attestation  of  two  credible 
witnesses  had  in  some  way  been  obtained.  I  do  not  mean  to  say 
whether  the  Bank  were  guilty  of  negligence  or  not;  the  jury  have 
found  that  they  were  not ;  and  it  is  not,  in  my  opinion,  for  us  to 
consider  the  propriety  of  that  finding.  I  am  of  opinion  there  was 
no  evidence  of  negligence  in  the  trustees,  and,  therefore,  that  the 
judgment  of  the  Court  of  Queen's  Bench  on  the  exceptions  ought 
to  be  affirmed. 
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Lefhoy,  C.  J.  T.  T.  1852. 

There  are  two  questions  m  this  case — one  relating  to  the  docu-     ^ — v ' 

ments  famished  to  the  Court  on  this  writ  of  certiorari^  and  the  ibeland 
other  upon  the  supposition  that  we  are  at  liberty  to  look  at  these  ^' 

TBUSTEES 

documents,  and  what  effect  they  may  have  in  respect  to  the  rulings    ^^  etans' 
at  the  original  trial.     The   question   comes   to   this,  whether  the    charities. 
officers  of  the  Court  were  warranted  in  treating  the  bill  of  excep- 
tions precisely  as  they  would  treat  an  order  of  the  Court  on  a 
motion  for  a  new  trial  ? 

It  has  been  argued  that  there  has  been  such  a  long  course  of 
practice  as  would  justify  the  officers  in  making  up  the  record  in 
this  form.  That  brings  me,  therefore,  to  the  construction  of  the 
Statute  of  Westminster  2,  and  28*  G,  3,  independent  of  this  practice. 
Now  it  is  clear  that  the  Statute  of  Westminster  intended  the  bill  of 
exceptions  to  be  part  of  the  record.  The  judgment  the  Court  are 
there  called  on  to  give  is  a  judgment  allowing  or  disallowing  the 
exceptions.  There  is  no  distinction  taken  there  between  the  allow- 
ance or  disallowance  of  a  bill  of  exceptions.  If  one  be  a  judgment, 
is  not  the  other  also  ?  The  judgment,  therefore,  is  not  the  award- 
ing a  venire  de  nocto,  but  the  allowing  or  disallowing  of  the 
exceptions ;  and  if  the  order  carry  out  the  judgment,  as  a  matter 
of  necessity  a  venire  de  novo  should  be  awarded  ;  it  is,  therefore,  a 
great  mistake  to  consider  the  award  of  the  venire  de  novo  as  being 
a  judgment ;  it  is  but  an  order  to  carry  out  the  judgment  by  allow- 
ing the  exceptions,  and  that  can  only  be  provided  for  by  a  venire  de 
novo.  Under  this  statute,  therefore,  the  judgment  is  not  the  venire 
de  novo  awarded,  but  that  the  exceptions  be  allowed,  and  therefore 
the  Court  will  award  a  venire  de  novo  to  carry  out  that  judgment; 
and  there  is,  therefore,  no  reason  why  this  should  not  be  viewed  as 
a  judgment :  it  is  so  in  England.  The  cause  that  it  cannot  be 
reviewed  until  after  final  judgment  arises  from  this,  that  you  cannot 
have  a  bill  of  exceptions  examined  except  in  a  Court  of  Error,  and 
you  cannot  have  a  writ  of  error  until  after  final  judgment.  In  Eng- 
land, where  there  is  a  judgment  of  a  Court  of  Error  affirming  th& 
allowance  or  disallowance  of  exceptions,  it  may  be  reviewed  in  a 
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T.  T.  1852.  Superior  Court ;  and  the  argument  then  is,  that  although  in  EDg- 
Exch.  Ckam. 
*-  ■*»    »'    land  you  may  review  the  judgment  of  the  first  Court  deciding  on 

BANK  OF         ,  .  .     .  . ,  

iBXLAND     ^^®  exceptions,  yet  it  is-  said  you  cannot  do  that  in  this  coontcy, 
^'  on  account  of  the  statute  of  28  6,  3— that  it  virtually  repealed  tke 

TBU8TBB8 

OF  EVANs'  Statute  of  Westminster  in  this  respect.  I  consider  that  axgamdnt 
CHARITIES,  utterly  untenable.  This,  then,  being  a  statutable  judgment,  it  fol- 
lows that  it  must  be  capable  of  being  reviewed  upon  a  writ  of 
error :  Fiiz.  N.  S.  That  shows  that  whenever  it  is  brought  in,  it 
becomes  part  of  the  record  ab  iniiio. 

But  we  are  told  now,  that  even  in  a  CSourt  of  Error  we  are  not  to 
look  upon  it ;  that  it  should  not  be  in  the  original  record,  althoii|^ 
the  Statute  of  Westminster  says  it  should  be  on  the  roll,  and  has 
admitted  it  to  be  part  of  the  record  ab  iniiioi  T\ke  same  appears  in 
Lillys  Prae.  Reg^  p.  189,  and  in  Lilly's  EnirieSy  p.  248,  the  case  of 
Strode  v.  Palmer,  There  we  have  a  writ  of  error  set  forth,  fint 
stating  the  pleadings,  then  the  venire  and  return  thereto^  the  dis- 
tringas and  return,  the  poitea  and  finding  of  the  jury,  and  the  bill 
of  exceptions  and  proceedings  thereon,  all  returned  as  part  of  the 
record.  So  also  in  Searle  v.  Lard  Barringian  (a),  and  Lovedt^*s 
case  (b).  If  that  be  the  common  law,  why  should  the  Court,  under 
a  statutable  judgment,  be  deprived  of  the  power  of  i»t>oeeding  in  a 
similar  manner  ?  I  see  no  reason,  upon  the  Statute  of  Westminster, 
and  the  practice  adopted  under  it,  why  a  party  should  be  deprived 
of  his  writ  of  error. 

If,  therefore,  upon  the  true  construction  of  that  statute,  a  par^  is 
entitled  to  bring  a  writ  of  error  upon  the  allowance  of  the  ezoep* 
tions,  has  the  28  G.  3  put  him  in  a  worse  position  ?  I  was 
surprised  at  that  assertion,  when  we  find  that  statute  passed  for  the 
purpose  of  saving  expense  and  preventing  delay.  That  Act  says 
the  bill  of  exceptions  is  to  be  incorporated  into  the  postea ;  how, 
then,  can  it  be  argued,  that  this  bill  of  exceptions  is  not  a  matter  of 
record? 

I  admit  the  Courts  have  approved  of  this  practice,  and  that  the 
continuances  ought  not  to  be  departed  from ;  but  I  should  not  act 

(a)  Stra.  286.  {h)  8  Coke,  395. 
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Tetroepectively,  and  construe  the  Act  of  G^.  3  as  annullixig  the  Sta-  T.  T.  1852. 

£rcA   Cham. 

tute  of  Westminister,  and  as  confining  the  exercise  of  the  judicial     s ..    ',,    ,,/ 
authority  of  the  Court  to  the  case  of  disallowing  exceptions.     When      ,»«.,.« 
the  certiorari  was  issued  to  the  Court  of  Queen's  Bench,   they  v, 

returned  all  these  matters  as  matters  of  record  existing  in  the  Court  ^_.  »„ .  „  > 
itself;  if,  in  their  judgment,  they  were  not  on  record,  they  should  .  charities. 
have  dealt  with  the  case  as  the  Court  of  Common  Pleas  in  England 
did  in  the  case  of  GuUy  v.  The  Bishop  of  Exeter  ;  when  a  certiorari 
was  directed,  they  refused  to  return  the  matters  sought  thereby, 
because  the  orders  were  not  judicial.  These  matters  remaining  of 
record  in  the  Court  below,  the  officer  should  have  been  directed  to 
add  them  to  the  original  record ;  they  are  now,  however,  before  us, 
and  the  question  is,  are  we  to  look  at  them  ?  It  is  said,  they  are 
inconsistent  with  the  record  itself  and  the  transcript  The  argu- 
ment, that  you  cannot  contradict  the  record,  is  not  applicable  to  the 
present  case.  What  is  the  meaning  of  diminution  ?  Diminution  is 
something  out  of  the  transmiss  that  should  be  in  it.  It  is  equally 
error  if  there  be  something  on  the  record  of  the  Court  below  which 
should  not  be  on  it.  The  object  of  the  certiorari  is  to  inform  the 
Court  of  Error  what  the  true  state  of  the  record  is ;  and  if  any  of 
thcSe  mutters  be  omitted,  it  is  equally  diminution.  You  may  allege 
diminution  in  the  body,  of  the  record :  Meredith  v.  Davis  (a). 
Here,  then,  was  a  certiorari  to  certify  what  was  omitted  in  the 
transcript.  The  Court  of  Error  are  not  merely  to  examine  the 
judgment,  but  the  proceedings  in  the  case,  and  to  ascertain  whether 
the  Court  below  has  been  right  ih  its  proceedings  as  well  as  in  its  ^ 

judgment;  so  in  the  allegation  of  diminution,  if  any  thing  be  omitted 
in  the  roll,  which  should  be  made  part  of  it,  the  Court  should  call  for 
it  and  have  it  certified  to  them. 

The  question  then  is,  whether,  even  though  these  matters  make 
an  alteration  in  the  body  of  the  record,  there  is  not  authority  for 
alleging  diminution  in  the  body  of  the  record  itself?  Independent  of 
the  late  statute  respecting  continuances,  the  authority  and  practice  on 
this  subject  is.  stated  in  Tidds  Prac^  p.  162,  which  shows  that  they 

(a)  1  Salk.  270. 
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T.  T.  1852.  are  mere  matters  of  form,  and  that  any  mistake  of  the  officer  in  Uien 
Exch.  Cham. 
^^    V    ^     cannot  be  held  to  be  a  ground  of  error.   That,  therefore,  is  an  answer 

BANK     OP  .  ,  ... 

IRELAND      ^  ^^^  argument  that  we  cannot  examine  these  various  matters,  by 
V-  reasod  of  the  continuances.    For  these  reasons,  I  am  of  opinion  thtt 

TRUST*  JBBtS 

OF  EVANS*    ^®  ^viBt  treat  this  as  part  of  the  record. 

CHARITIES.  With  regard  to  the  merits  of  the  case,  I  ooncur  with  the  majoritj 
of  the  Court.  The  Legislature  have  provided  affirmatively  what  is 
the  adequate  mode  of  transferring  title  to  stock  in  the  public  fonds. 
If  a  party  chooses  to  be  present,  he  may  do  so  by  signing  his 
name,  if  not,  by  power  of  attorney.  It  was  admitted  that  the 
powers  of  attorney,  under  which  this  stock  was  transferred, 
were  all  forgeries,  therefore,  prima  facie  the  stock  remains  the 
property  of  the  party.  Now  this  is  an  action  against  the  Bank, 
for  the  non-performance  of  their  duty,  in  refusing  to  transfer 
this  stock  to  the  owner.  Two  issues  were  left  to  the  juiy— 
first,  did  the  plaintiffs  lose  title  to  this  stock  by  their  negligence? 
and,  secondly,  did  the  Bank  incur  responsibility  by  their  negligence  ? 
The  latter  was  a  correct  issue ;  but  the  other  was  an  issue  by  which 
it  was  not  competent  to  try  the  title  to  this  stock ;  but  the  issue 
suggested  by  the  exception  was  the  true  issue.  I  do  not  mean  to 
say  that  the  plaintiffs  might  not  have  deprived  themselves  of^he 
title  to  recover,  upon  evidence  of  such  gross  negligence  as  would 
have  the  effect  of  proving  that  they  were  actually  or  constructively 
conniving  at  or  leading  to  the  transfer.  The  simple  issue,  whether 
the  plaintiffs  have  lost  title,  was  not  the  issue  to  be  left  to  the  juy 
in  such  a  case.  Where  an  Act  of  Parliament,  or  the  Common  Law, 
gives  a  party  a  title,  he  cannot  lose  that  title  by  negligence,  unless 
the  negligence  be  such  as  shows  he  assented  to  the  transfer,  or 
assented  to  the  loss  of  the  property.  The  issue  must  be  on  the 
transfer  of  title,  not  on  the  mere  negligence ;  but  even  though  it 
were  an  issue  competent  to  try  the  merits,  there  is  no  evidence  to 
sustain  such  an  issue,  even  as  a  case  of  negligence.  The  case  of 
Davis  V.  Bank  of  England  went  upon  this,  that  the  title  to  the  stock 
was  not  transferred  by  the  forged  power  of  attorney,  or  by  persona- 
tion, as  in  Coles  v.  The  Bank  of  England,    If  the  Bank  seek  to 
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resist  their  liability,  on  the  ground  of  the  power  of  attorney  being  T.  T.  1852. 
forged,  they  must  show  something  that  induced  them  to  believe  that     s...J^..^' 
the  owner  was  the  person  who  executed  that  power  of  attorney —     irbland 
that  by  his  previous  conduct,  or  by  his  subsequent  or  cotemporaneous  v. 

assent,  there  was  evidence  to  induce  them  to  believe  that  it  was  his  evans* 

power  of  attorney  ;  for  he  could  not  prosecute  for  the  forgery  if  he  charities. 
warranted  by  his  conduct  a  person  putting  his  name  to  the  power : 
therefore,  all  evidence  to  show  that  he  assented  to  it,  or  led  to  it,  all 
that  would  be  evidence  relevant  to  the  issue,  whether  he  could  say 
that  the  power  was  a  forgery  or  not.  So,  also,  when  there  is  per- 
sonation, all  evidence  to  show  the  personation  was  connived  at, 
evidence*  to  show  he  authorised  it — ^that  would  be  evidence  relevant 
to  the  issue,  whether  the  party  did  execute  the  power  or  authorise 
the  execution  or  personation  of  it.  The  case  of  Davis  v.  The  Bank 
of  England  never  meant  to  shut  out  the  evidence  that  the  party 
acted  in  such  a  manner  as  to  induce  the  Bank  to  believe  the  power 
was  executed  by  him.  Suppose  they  handed  Grace  the  power  of 
attorney  to  put  the  seal  to  it,  then  there  would  be  negligence  ;  but 
here  they  merely  entrusted  him  with  the  seal.  Every  man  is 
answerable  for  the  legal,  natural  and  necessary  consequences  of  his 
own  act ;  and  if  the  giving  the  seal  was  the  legal,  natural  and 
necessary  consequence  of  the  forgery,  I  admit  he  is  answerable.  But 
is  that  so  ?  The  trustees  were  authorised  to  employ  a  party  to  keep 
their  seal.  If  they  were  to  be  made  answerable  for  the  abuse  of  the 
keeping  of  the  seal,  there  never  could  be  safe  custody  of  it.  That 
case  of  Davis  v.  I%e  Bank  of  England  was  not  overruled,  the 
judgment  was  reversed  on  a  point  of  form ;  and  there  the  question 
was  left  to  the  jury,  that  should  have  been  left  in  the  case,  whether 
the  conduct  of  the  party  was  likely  to  bring  about  this.  There  was 
there  cogent  evidence  that  the  stock  was  properly  reduced  by  the 
concurrence  of  the  ovmer ;  and  the  question  was  not  left  to  the  jury 
in  the  simple  form ;  it  was  left  in  this  case  but  a  special  issue. 

Marsk  V.  Keating  (a)  shows,  by  a  series  of  authorities,  that 
Courts  in  England  acted  on  that  principle  in  respect  to  public  bodies 

(a)  2  CI.  &  F.  264. 


380 


COMMON  LAW  REPORTS. 


IRELAND 

V. 
TRC8TBE8 
OP   EVARS' 


T.  T.  1862.  which  had  similar  duties;  and  in  all  these  cases  a  public oomiMDj 

s^A '    were  held  answerable,  unless  they  could  show  the  owner  of  the 

property  had  induced  or  led  to  the  forgery.  The  results  of  allowmg 
this  issue  would  be,  that  you  would  saddle  the  trustees  with  a  mi 
in  a  Court  of  Equity  for  t^e  recovery  of  this  stock ;  for,  if  the 

CHARITIES,  negligence  be  such  as  is  insisted,  the  trustees  must  be  held  liable  for 
a  breach  of  trust,  and  you  would,  therefore,  have  an  issae  knit 
involving  them  in  a  responsibility  of  this  sort.  This  is  an  action  for 
a  breach  of  duty  in  not  transferring  this  stock,  and  the  CTidenoe  is 
applicable  to  a  party  being  exempted  from  making  the.tnnafer;  but 
it  is  enough  to  say  there  was  no  evidence  to  make  the  trosteea  liable 
for  this  loss.  General  negligence  is  no  evidence  whatei^er,  for  a 
party  is  not  to  be  presumed  to  intend  the  commission  of  a  felony. 
*  Judgment  affirmed. 
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T.  T.  1853. 
Exchequer, 


CHARLES  MALLEY 

EDWARD  HORNSBY,  Secretary  to  the  Commissioners  of 
Public  Works  in  Ireland. 

{Exchequer.) 

MmfTA, 
Case. — The  declaration  contained  six  counts.  Bill  of  excep- 

First  count — "  For  that  whereas  before  and  at  the  time  of  the  by^^?o^er 
*'  committing  of  the  grievances  by  the  said  Commissioners  of  Drain-  ^^^jarion- 
**age,  as  hereinafter  next  mentioned,  the  said  Charles  MaUey  was,  ®"  ^^^Mid 

"  and  from  thence  hitherto  hath  been  and  now  is,  lawfully  possessed  f<>f  haying 

made  a  canal 

"  of  a  certain  flour-mill,  water-wheel,  machinery  and  premises,  for  and  tap-drain, 

and  set  up 

'*  the  grinding  and  preparing  of  flour,  situate  and  being  at  Cong,  in  olutructionB  in 

the  mill-Btream 

"  the  county  of  Galway ;  and  during  all  that  time  of  right  ought  to  water,  whereby 

*'  have  had  and  enjoyed  the  free  use  and  benefit  of  a  certain  river,  power  of  his 

«<  stream  or  watercourse,  to  wit,  the  river,  stream  or  watercourse  injurioualy 

aflfected,  both 
by  the  amonnt  of  head-water  being  lessened,  and  by  throwing  back-water  on  the  wheel. 
The  declaration  did  not  chaise  the  Commissioners  with  negligence  or  want  of  skill  in 
the  execution  of  the  works.  The  works  were  of  two  kinds-— drainage  simply,  and  na- 
vigation and  drainage  combined ;  and  the  injuries  complained  of  were  connected  with 
both  species  of  operations.  The  works  had  been  undertaken  under  the  prorisions  of 
the  5  &  6  Vic,,  c.  89,  and  9  Vic,,  c.  4.  The  defendant  gave  in  evidence  at  the 
trial  the  publication  of  the  final  notice  in  7%e  Dublin  Gazette^  pursuant  to  those 
statutes,  and  contended  that  it  was  oondnsiye  of  all  preliminaries  haying  been  per- 
formed, and  that  it  conferred  jurisdiction ;  but  admitted  that  no  declaration,  as 
required  by  the  5  &  6  Vic,^  c.  ^,  s.  33,  had,  in  &ct,  been  made  or  served  upon  the 
pkuntiff ;  also,  that  a  declaration  was  not  necessary  under  the  provisions  for  sum- 
mary proceedinss  of  9  Ftc,  &  4 ;  also,  that  the  action  at  Common  Law  was  taken 
away  by  5  &  6  Ktc,  c  89,  s.  38,  and  by  9  Vic,t  c.  4,  s.  18 ;  and  called  for  a  non« 
suit.  The  Judge  refosed  to  nonsuit,  and  the  plaintiff  obtained  a  verdict. — Held, 
that  the  publication  of  final  notice  did  not  cure  the  want  of  a  declaration,  and  con- 
fer juriscuctioB. 

Held  also,  that  a  declaration  was  neoessaiy  to  confer  jurisdiction,  where  mills  or 
fEM^tories  were  interfered  with,  notwithstanding  the  provisioQs  for .  summaiy  pro- 
cee^itingB. 

Held  aleOf  that  the  provisions  for  suminary  proceedings  applied  to  drainage  alone, 
and  not  to  navigation  connected  with  drainage. 

Held  also,  that  the  action  at  Common  Law  was  not  taken  away  by  these  statutes, 
when  the  Commissioners  acted  without  jurisdiction. 

QifieiPe— Whether  the  Commissioners  can  invest  themselves  with  jurisdiction,  even 
though  to  lessen  the  amount  of  the  working  water-power  of  a  mill ;  and  if  they  do 
so,  whether  an  action  at  Common  Law  does  not  lie  ? 

VOL.  3.  49  L 
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T.  T.  1858.  "then  and  there  leading  from  a  certain  lake,  to  wit,  Lough  Mask, 
Exchequer. 

"  in  the  county  of  Mayo,  to  wit,  at  Galway,  in  the  county  of  Gal- 

''  way,  and  from  thence  unto  and  into  the  said  flour-mill,  water- 

"  wheel  and  machinery  of  the  said  Charles  Malley,  which,  before  and 

"  until  the  committipg  of  the  grievances  by  the  said  Commissioners  of 

*'  Drainage  hereinafter  in  this  count  mentioned,  was  used  and  accus- 

"  tomed  to  run  and  flow,  and  during  all  that  time  of  right  ought  to 

*'haye  run  and  flowed,  and  still  of  right  ought  to  run  and  flow 

*^  in  great  plenty,  and  in  its  usual  proper  course,  flow  and  current, 

"for  the  supplying  of  said  corn-mill,  water-wheel  and  machineiy, 

"  for  the  eflectual  working  thereof— yet  the  said  Commissioners  of 

"  Drainage,  well  knowing  the  premises,  but  intending  to  injure  the 

^*  said  Charles  Malley,  and  to  deprive  him  of  the  use  and  benefit  of 

"  the  water  of  said  river,  stream  or  watercourse,  and  to  hinder  him 

"  from  working  his  said  flour-mill  as  effectually  as  he  had  thereto- 

**  fore  done,  to  wit,  on  the  Ist  day  of  November  1849^  and  on  divers 

**  other  days  and  times  between  the  said  last  mentioned  day  and  the 

"  commencement  of  this  suit,  to  wit,  at  Cong,  to  wit,  at  Gralway  in 

**  the  county  of  Galway,  wrongfuUy  cut  and  dug  in  and  out  of  the 

"  sides  of  the  said  stream  or  river,  in  divers  places  higher  up  in  the 

"  said  stream  or  river  than  the  said  flour-mill,  divers,  to  wit,  twenty 

"  cuts  and  trenches,  of  great  length,  width  and  depth,  to  wit,  one 

"  hundred  feet  long,  ten  feet  wide  and  ten  feet  deep,  and  sunk,  dug 

"  and  excavated  the  bed  and  channel  of  the  sidd  river,  stream  or 

"  watercourse,  above  the  said  flour-mill  of  the  said  Charles  Mallej, 

"  in  divers,  to  wit,  twenty  other  places :  and  from  thence  hitherto 

"  kept  and  continued,  and  still  keep  and  continue  the  said  cuts  and 

"  trenches,  sinkings,  diggings  and  excavations,  and  by  means  thereof 

"  directed  the  water  of  the  said  river,  stream  or  watercourse,  where 

"  the  said  several  cuts  and  trenches  were  so  made  as  aforesaid,  out 

"  of  the  ancient  channel  of  the  said  river,  stream  or  watercourse,  by 

"means  whereof  the  water   of  the  said  stream  was  made  to  flow 

**  partly  in  the  new  cuts  and  trenches,  and  partly  in  the  said  ancient 

**  channel,  so  deepened  and  lowered  as  aforesaid,  whereby  the  wata 

**  of  the  said  river,  stream  or  watercourse  was  repeatedly  drained 

^<  off  and  exhausted,  and  was  hindered  from  running  and  flowing 
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**  along  in  its  usual   gradual  uniform  oonrse  to  the  said  com-miU,  T.  T.  1853.' 

Exch£qu€r, 
*'  water-wheel,  nuchinery  and  premises  of  the  said  Charles  Malley, 

"  and  with  supplying  the  same  with  water  for  the  uniform  and 

''necessary  working  thereoi^  as  the  same  of  right  ought  to  have 

"done,  and  would  otherwise   have  done;  and  by  reason  thereof 

*'the  said  Charles  Malley  was  during  aU   that   time  greatly  hin- 

**  dered  and  obstructed   in  the  working  of  his  said  flour-mill,  for 

*'want   of  sufficient  water  for  the  uniform  working  thereof,  and 

*' thereby  during  all  that   time   lost  the  proflt  and  advantage  of 

««hia   said   flour-mill,   to  wit,  at  Cong,  to  wit,  at  Galway  in  the 

*' county  of  Galway  aforesaid. 

Second  count — **  And  whereas  also,  before  and  at  the  time  of 

•<  the  committing  of  the  grievances,  &c.,  the  said  Charles  Malley 

**  hath  been  and  now  is  lawfully  possessed  of  a  certain  other  floor- 

"  mill,  water-wheel,  &c.,  at  Cong,  &C.,  and  thence  during  all  that 

**  time  of  right  ought  to  have  had  and  enjoyed,  and  still  ought  to 

*'  have  and  enjoy,  the  full  use  and  benefit  of  the  water  of  a  certain 

**  other  stream,  river  er  wateroourse,  to  wit,  the  river  of  Cong  in  the 

**  county  of  Galway  aforesaid,  which,  before  and  until  the  committing 

*'of  the  grievances  by  the  said  Commissioners  of  Drainage  herein- 

'^  aiVer  in  this  count  mentioned,  was  used  and  accustomed  to  run 

''  and  flow,  and  during  all  that  time  of  right  ought  to  have  run  and 

**  flowed,  and  still  of  right  ought  to  run  and  flow  in  great  plenty, 

'*and   in  its    usual    proper  course,  flow    and  current   unto  and 

*'  into  the  said  flour-mill,  water-wheel  and  machinery,  for  the  eflec- 

"  tual  supply  and  working  thereof — ^yet  the  said  Commissioners,  &c. 

«( — [as  in  first  count] — wrongfully  and   unjustly  made,   erected, 

^set  up,  and  ^caused   and   procured  to  be  made,  erected  and  set 

**  up,  divers,  to  wit,  ten  mounds  and  ton  dams,  with  certain  large 

"stones,  mortar  and  pieces  of  timber,  and  caused  to  be  erected 

"certain  other  obstructions    in   and   scroti   the  bed,   current  or 

"channel  of  the  said  stream,  river  or  watercourse,  at  divers,  to 

"wit,  ten  paces  higher  up  in  the   said  river,   stream  or  water- 

"  course,  than  the  said  last  mentioned  flour-mill  and  premises  of  the 

"said  Charles  Malley,  to  wit  at,  (&c. ;  and  unjustly  kept  and  conti- 

"  nued  the  said  mounds,  dams  and  obstructions,  so  then  wrongfully 
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T.  T.  1863i  '<  and  anjastly  made,  erected  and  set  up,  for  a  long  time,  to  wit  from 
ExchtQucr* 
V*.— V- — '     "thence  hitherto,   and   thereby   during  M  that  time  wroDgfnUj 

•<  dammed  up,  hindered,  obetructed  and  stopped  the  water  of  die 
''  said  river,  stream  or  watercourse  from  running  in  its  usual  andeut 
"  plentiful  and  uniform  manner  to  the  said  flour-mill  of  the  said 
"Charles  Mallej,  whereby  the  said  Charles  Malley  was  during 
"all  that  time  greatly  hindered  and  obstructed  in  the  working  of 
"  his  said  flour-mill,  for  want  of  sufficient  water  for  working  the 
"  same,  and  thereby  during  all  that  time  lost  the  benefit  and 
"advantage  of  said  mill,  and  was  otherwise  injured  in  his  trtde 
"  and  business  as  such  miller  as  aforesaid,,  and  lost  the  custom 
"and  employment  of  divers  persons  who,  but  for  the  grievances 
"  in  this  count  mentioned,  would  have  employed  the  said  mill  of 
"  the  said  Charles  Malley,  to  wit  at,"  &c. 

Third  count. — "And  whereas  also,**  <&c. — [recites  plaintiff's  pos- 
session of  the  mill  and  enjoyment  of  a  river  as  before,  and  that]— 
"  said  river  was  used  and  accustomed  to  run  and  flow,  and  during 
"all  that  time  ought  to  have  run  and  flowe4^  and  still  of  right 
"  ought  to  run  and  flow  in  great  plenty,  and  in  its  proper  course, 
"  flow  and,  current,  into  and  unto  the  said  flour-mill,  &o.,  and  from 
"  thence  through  the  tail-raoe  leading  therefrom,  without  causing 
"  any  back-water  or  obstrucUon  to  the  free  and  efficient  working 
"of  the  wheel  and  machinery  of  the  said  flour-mill — ^yet  the  said 
"  Commissioners,  &c.,  wrongfully  made,  erected,  set  up  and  caosed 
"  and  procured  to  be  made,  erected  and  set  up,  divers,  to  wit, 
"ten  mounds,  ten  stanks,  ten  sluices  and  ten  dams,  with  certain 
"large  stones,  mortar  and  pieces  of  timber,  and  caused  to  be 
"erected  certain  otlier  obstructions  in^  across  and  on  the  bed, 
"  current  or  channel  of  said  river,  stream  or  watercourse,  at  divers. 
"  to  wit,  forty  paces  higher  up  in  the  said  river,  stream  or  water- 
"course,  than  the  said  last  mentioned  floor-mill,  &c^  to  wit,  near 
"  Lough  Mask  aforesaid,  to  wit,  at  Cong,  &c.,  and  unjustly  kept 
"  and  continued  the  said  mounds,  stanks,  sluices,  dams  and  ob- 
"structions,  so  then  wrongfully  and  unjustly  made,  erected  and 
"  set  up,  for  a  long  time,  to  wit,  for  the  period  of  two  years  and 
*'  three  months,  to  wit,  from  the  said  Ist  day  of  November  to  the 
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^«19th  day  of  January  1852,  and  thereby  daring  all  that  time  T.  T.  1853. 

Exchequer^ 
**  dammed  up  and  collected  a  great  quantity  of  water  in  Lough  Mask 

**  aforesaid,  and  then  and  there  wrongfully  and  unjustly  dammed  up, 

*^  hindered)  obstructed- and -stopped  the  water  of  the  said  river,  stream 

^  or  watercourse  from  running'  in  its  ancient,  plentiful^arid  uniform 

**  manner  to  the  said-flour  mill,  water-wheel  and  machinefry  of  the 

**8aid  Charles  Malley :  and  the  sdid  Charlefa  Malley'saith  that  during 

^' the  time  last  aforesaid,  to  wit,  between  th6  l;st  day  of  November 

'*  1849  and  the  19th  day  of  January  1853,  to  wit,  at  Cong,  to  wit,  at 

^  Gralway,  in  the  county  of  GalWay,  aforesaid,  the  said  Gommisnoners 

**  then  and  there  dug,  cut  and  excavated  a  certain  stream  or  drain, 

'*  to  wit^  a  tap-drain  leading  from  the  said  stream  or  watercourse  so 

^  flowing  to  the  said  mill  as  aforesaid,  to  a  point  higher  up  in|said  stream 

'^  or  watercourse  than  the  said  mill,  but  lower  down  in  the  same  than 

**  the  said  dams  and  obstructions,  and  which  said  stream  or  tap-drain 

**  was  so  dug  and  excavated  in  a  direction  leading  away  from  the  said 

^^mill  of  the  said  Charles  Malley,  and  on  to  a  point  in  said  stream  or 

*^  watercourse,  to  wit,*  twenty  yards  below  the  said  mill  of  the  said 

**  Charles  Malley,  to  wit,  in  the  tail-race  leading  therefrom ;  and  ihe 

^*said  Commissioners,  well  knowing  the  premises,  but  contriving, 

*^iBC^  to  wit,  on  the  19th  day  of  January  1852,  wrongfully^  and 

**  injuriously  removed  the  said  dams,  stanks,  sluices  and  obstructions ; 

^thereby,  and  by  reason  of  said  removal,  the  waters  so  dammed  up  as 

^'afivresaid  then  and  there  suddenly  escaped  from  said  lake,  and 

^  rushed  with  great  force  and  violence  through  the  said  stream  or 

^tap-drain  so  constructed  as  aforesaid,  down  to  the  tail-race  of 

^the  mill  of  the  said  Charles  Malley,  whereby  the  free  and  un- 

'*  interrupted  flow  of  said  tail-race  was  then  and  there  and  from 

^  thence  hitherto  greatly  obstructed,  and  a  greater  quantity  of  water 

^caused  to  flow  to  and  into  the  said  tail-race  than  it  theretofore 

**  contained,  whereby  the  back-water  was  then  and  there  thrown 

''upon  the  water-wheel  of  said  mill  and  machinery  to  a  great  height, 

"  to  wit,  the  height  of  six  inches,  and  the  working  power  thereof 

''  greatly  diminished  and  impeded,  whereby  the  said  Charles  Malley 

**  was  during  all  that  time  greatly  hindered,"  &c. — [an  averment  of 

**  general  damage  only.] 
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Fourth  count. — This  count  is  similar  to  third,  but  alleges  that  the* 
Commissioners  **  wrongfully  and  injuriously,  and  without  notice  ta 
"  the  said  Charles  Mallej,  to  wit  on,  &c.,  removed  the  said  dams, 
"  stanks  and  obstructions,"  <S^.,  and  also,  in  addition  to  general  dam- 
age, avers  as  special  damage  that  the  plaintiff"  was  otherwise  pat  to- 
«  great  trouble  and  expense,  to  ^t  Ihe  expense  of  £50,  in  staunching, 
"  amending  and  altering  the  dam  or  weir  of  his  said  mill,  for  the 
"  purpose  of  retaining  a  quantity  of  water  sufficient  to  eountervd) 
"  the  loss  thereof  occasioned  and  rendered  necessary  by  said  last 
t*  mentioned  grievances,  to  wit  at,"  &c. 

Fifth  count. — This  count,  after  stating,  as  in  the  former  counts,  the 
plaintiff's  possession  of  a  mill  and  enjoyment  of  a  certain  river, 
averred  that  the  Commissioners,  well  knowing  the  premises,  &c^ 
"  wrongfully  and  unjustly  diverted  and  turned  large  quantities  of 
"  the  water  of  said  last  mentioned  stream  and  watercourse  out  of  the 
"  same,  and  away  from  the  said  last  mentioned  mill  and  premises  of 
''the  said  Charles  Malley,  and  then  and  there  hindered  and  prs- 
''  vented  the  water  of  the  last  mentioned  stream  or  waterooune 
"from  running  or  flowing  along  its  usual  course  to  the  said  last 
"  mentioned  mill  and  premises  of  the  said  Charles  Malley,  and  from 
"suppl3ring  the  same  with  water  for  the  neoessary  working  thereof, 
"  as  the  same  ought  to  have  done,  and  otherwise  would  have  done ; 
"  and  by  reason  thereof  the  water  of  the  said  last  mentioned  stream 
"  or  watercourse,  sufficient  for  working  and  supplying  of  the  said 
*'  last  mentioned  mill  and  machinery  during  that  time,  could  not,  nor 
"  did,  then  and  there  run  and  flow  to  the  same  as  the  same  ought  to 
"  have  done,  and  otherwise  would  have  done ;  and  the  said  Charles 
"  Malley  during  all  that  time  could  not  use  his  said  mUl,  or  exercise 
"  his  trade  or  business  therein,  in  as  large,  extensive  and  beneficiil 
**  a  manner  as  he  ought  to  have,  and  otherwise  would  have  done, 
"and  by  means  thereof  the  said  Charles  Malley  has  lost  the  custom 
"  of  divers  persons,  who,  heretofore  and  previous  to  the  committing 
"  of  the  said  grievances  by  the  said  Commissioners,  purchased  floor, 
"  meal  and  other  stuffs  at  the  said  mill  and  premises  of  the  said 
"  Charles  Malley,  and  the  said  Charles  Malley  necessarily  incurred 
"  great  expense  in  the  hire  of  men,  carts  and  horses,  to  wit,  the  sum 
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^^  of  £100,  in  procuring  and  obtaining  from  other  millfl,  to  wit,  in  T.  T.  1853. 

**  the  county  of  Galwaj  aforesaid,  and  from  a  great  distance,  to  wit,     ^^    .       ^ 

*'  the  distance  of  twenty  miles,  flour,  meal  and  other  stuffs  for  the 

**  supplying  of  his  said  customers,  and  for  the  purpose  of  keeping  up     hornsby. 

^'and  maintaining  his  said  trade  and  business  therein,    and  was 

'*  otherwise  put  to  great  trouble  and  expense,  to  wit,  the  expense 

*^  of  £50,  in  necessarily  staunching,  amending  and  altering  the  dam 

**  or  weir  of  his  said  mill,  for  the  purpose  of  thereby  retaining  a 

<^  quantity  of  water  sufficient  to  countervail  the  loss  or  diminution 

**  thereof  occasioned  by  said  last  mentioned  grieTances,  and  was 

**  otherwise  greatly  injured  in  the  premises,  to  wit,  at  Cong  aforesaid, 

"  in  the  county  of  Galway  aforesaid." 

Sixth  count — '^  And  whereas  also,  the  sdd  Charles  MaUey,  on 
"  th«  Ist  day  of  November  1849,  and  long  before,  and  up  to  the  time 
"  of  the  committing  of  the  grievances  by  the  said  Commissioners, 
**  hereinafter  next  mentioned,  was  lawfully  possessed  of  and  in  a  cer- 
**  tain  ancient  eel- weir  and  the  appurtenances,  situate  and  being  in 
'*  the  said  watercourse,  leading  from  said  Lough  Mask  to  Lough  Cor- 
'*  rib,  adjacent  to  the  said  flour-mill  of  the  said  Charles  Malley,  to 
**  wit,  at  &C.,  for  the  taking  and  catching  of  eels  there,  and  during  all 
*'  that  time  was  lawfully  entitled  to  the  sole  right  and  privilege  of 
*'  taking  eels  by  the  said  eel-weir. 

"  And  whereas,  during  all  that  time  last  aforesaid,  and  until  the 
**  committing  of  the  said  last  mentioned  grievances,  the  said  Charles 
^  Malley  made  great  gains  and  profits,  and  still  of  right  ought  to 
**  make  great  gains  and  profits  by  the  catching  and  taking  of  eels  in 
«^  the  said  eel-weir,  yet  the  said  Commissioners  of  Drainage,  well 
'*  knowing  the  premises,  but  contriving  and  intending  to  injure  the 
**  aaid  Charles  Malley  in  this  behalf,  and  to  deprive  him  of  the  use, 
**  benefit  and  advantage  of  the  said  eel-weir,  whilst  the  said  Charles 
^  Malley  was  so  possessed  thereof,  and  entitled  as  aforesaid,  to 
*' wit,  on  the  said  1st  day  of  November  1849,  and  on  divers  days 
**  and  times  between  that  day  and  the  commencement  of  this  suit, 
**  then  and  there  wrongfully  and  unjustly  diverted  and  turned  large 
**  quantities  of  the  water  of  the  said  last  mentioned  stream  or  water- 
^' course  out  of  the  same,  above  the  said  eel-weir,  and  during  all 
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**  that  time  hindered  and  prevented  the  said  water  from  flowing  and 
"  running  with  its  usual  full  and  sufficient  supply,  and  in  its  OBual 
"  course  and  channel  to  the  said  eel-weir,  in  as  copious  and  bene- 
*'  ficial  a  manner  as  it  otherwise  might  and  would  have  done ;  and 
*'  for  want  of  a  sufficient  supplj  or  stream  of  water  running  through 
*'  and  over  the  said  eeUweir  in  the  usual  and  ancient  course  of 
"the  said  stream  or  watercourse  as  aforesaid,  the  numher  of  or 
"  quantity  of  eels  theretofore  taken  therein  has  been  and  is  greatly 
"decreased,  and  the  said  Charles  Malley  has  wholly  lost  the  benefit 
"  and  enjoyment  of  said  eel-weir ;  and  same,  for  want  of  sufficient 
"  water,  as  aforesaid,  has  become  wholly  worthless  and  unprofitable, 
•*  to  wit,  at,"  &c. 

The  defendant  pleaded  the  general  issue. 

The  trial  took  place  before!  Mr.  Justice  Jackson,  at  the  Spring 
Assizes  at  Galway,  1853. 

It  appeared  from  the  bill  of  exoeptions  that  the  plaintiff  gave  in 
evidence  an  indenture  of  lease  bearing  dale  the  1st  of  June  1846, 
whereby  a  certain  water-mill  and  premises,  aituate  at  Cong  in  the 
county  of  Galway,  were  demised  to  the  plaintiff,  to  hold  to  liim,  his 
executors,  administrators  and  assigns,  for  a  certain,  term  of  years,  at 
a  rent  therein  named ;  also  notice  of  action,  bearing  date  the  I5th  day 
of  December  1852,  served  by  the  plaintiff  on  the  defendant,  and  an 
order  of  this  Court,  bearing  date  the  <—  day  of  January  1853,  giving 
liberty  to  the  plaintiff  to  bring  the  action  ;  and  then  produced  wit- 
nesses who  deposed  '*  That  the  plaintiff  was  owner  of  the  mill  demised 
**  by  the  aforesaid  indenture  of  lease,  and  used  and  occupied  the 
*'  same  thereunder ;  that  the  said  mill  was  situated  at  Cong^  in  the 
'*  county  of  Galway,  between  the  two  lakes  known  as  Lough  Mask 
'*  and  Lough  Corrib ;  that  the  said  two  lakes  are  distant  about  three 
^'  miles  from  each  other,  and  have  a  difference  of  level  between 
'*  thirty  and  forty  feet,  Lough  Mask  being  the  higher  of  the  two. 
'^  That  until  the  Commissioners  of  Drainage  commenced  the  worb 
*<  hereinafter  mentioned,  there  was  no  communication  between  the 
^<  two  lakes,  but  that  the  water  escaped  from  Lough  Mask  into 
*'  Lough  Corrib  by  subterraneous  passages,  and  thut  a  volume  of 
*<  water  bursting  up  from  one  of  those  subterraneous  paaaages^a* 


COMMON  LAW  REPORTS. 


389 


"abort  distance  above  the  plaintiff's  mill,  formed  a  pond  which  fed  T.  T.  1853. 

" and  worked  the  wheel  of  the  plaintiff's  mill;  and  that  the  water,     '^^**^«'- 

"after  flowing  past  the  wheel  of  the  plaintiff's  mill,  disappeared 

"  through  certain  swallow-holes  which  were  situate  in  the  tail-race 

"of  the  mill,  and  at  a  short  distance  from  the  wheel  thereof,  and 

"also   through  a  cut   theretofore   widened   and   deepened  hj  the 

"plaintiff,  leading  from  said  tail-race  to  Lough  Corrib,  and  thence 

"  into  Lough  Corrib.     That  until  the  Commissioners  of  Drainage 

"commenced  their  works  in  the  neighbourhood  of  said  mill,  there 

"  was  always  an  abundant  supply  of  water  to  the  plaintiff's  mill, 

"  save  only  for  some  short  periods  during  the  dry  season  of  the  year ; 

"that  in   the  month   of  February    1848,    the    Commissioners   of 

"Drainage  commenced  extensive  works  in  the  neighbourhood  of 

"plaintiff's  mill,  for  the  purpose  of  constructing  a  navigable  canal 

"  between  Lough  Mask  and  Lough  Corrib ;   that  the   said  Com- 

"  missioners  commenced  their  works  by  excavating  and  deepening 

"said  cut  or  channel  from  the  tail-race  of  the  plaintiff's  mill  in 

"  Lough  Corrib,  and  threw  some  of  the  stuff  taken  therefrom  into 

"the  swallow-holes  aforesaid;  that  the  Commissioners  of  Public 

"  Works  commenced  the  excavation  of  the  navigable  canal  between 

"  Lougb  Mask  and  Corrib,  at  a  short  distance  above  the  plaintiff's 

"  mill,  and  that  they  continued  such  excavation  until  it  extended  up 

"  to  and  into  I^ough  Mask ;  that  whilst  such  excavations  were  going 

"  on,  numerous  subterraneous  caverns  or  fissures  were  discovered, 

"  throngh  which  large  quantities  of  water  rushed  into  the  aforesaid 

"  canal ;  that  for  the  purpose  of  discharging  the  water  which  so 

"  flowed  into  the  said  canal,  and  also  that  which  was  dammed  up  in 

"Lough  Mask  by  the  dam  or  stank  hereinafter  mentioned,  the 

"  Commissioners  of  Drainage  excavated  a  tap-drain  from  the  said 

"  canal,  at  a  point  about  half  a  mile  above  the  plaintiff's  mill,  and 

"nearer  to  Lough  Mask,  which  carried  the  water  so  discharged 

"  through  the  pores  of  said  canal,  and  also  that  previously  dammed 

"  up  and  collected  in  Lough  Mask  by  said  stank,  as  soon  as  same 

"  was  removed  into  the  tail-race  of  the  plaintiff's  mill,  and  through 

"the  aforesaid  cut  or  channel  into  Lough  Corrib;  that  whibt'the 

"  Commissioners  of  Drainage  were  excavating  the  canal  from  Lough 
VOL.   3.  50  L 
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''  Mask  into  Lough  Corrib,  the  said  Commissioners  constructed  the 
"  said  dam  or  stank  at  the  entrance  of  the  canal,  from  Longb  Mask, 
''for  the  purpose  of  preventing  the  water  of  Lough  Mask  from 
"  flowing  into  the  canal  in  which  the  works  were  carried  on ;  that 
''  on  the  14th  of  January  1861,  the  said  dam  or  stank  was  removed 
'^  or  lowered,  and  the  water  of  Lough  Mask^was  allowed  to  flov  in 
'Marge  quantities  into  the  canal,  and' through  the  tap-drain,  and 
'*  into  the  tail-race  of  the  plaintiff's  mill,  and  thence  into  Lough 
"  Corrib.  And  they  further  deposed  that  in  their  opinion  the  effect 
'*  of  the  aforesaid  works,  so  carried  on  by  the  Commissioners  of 
**  Public  Works,  was  to  diminish  the  supply  of  water  to  the  plaintiff's 
"  mill,  and  that  the  water  which  flowed  through  the  tap-drain  into 
"  the  tail-race  of  the  plaintiff's  mill  injured  the  working  power  of 
''the  plaintiff's  mill,  by  throwing  back-water  upon  the  wheel 
"  thereof,  and  also  diminished  the  head-water  leading  to  said  mill, 
"and  thereby  caused  considerable  damage  to  the  plaintiff." 

The  plaintiff  then  produced  Mathew  Blackstone,  civil  engineer, 
who  deposed  as  follows: — "I  have  had  considerable  experience; 
"have  worked  in  connection  with  Sir  John  M'Neill  for  several 
"  years ;  I  traced  the  channels  cut  by  the  Commissioners  of  Drainage 
"np  to  the  lake,  assuming  Lough  Mask  to  be  the  head.  The  effect 
"  of  the  works'  executed  by  the  Commissioners  will  be  to  diminish 
"  the  supply  to  the  mills ;  assuming  there  was  no  escape  from  Lough 
"  Mask  through  the  bank  of  the  canal  now  cut,  the  effect  of  the 
"  works  must  be  to  exhaust  the  summer  supply;  assuming  the  supply 
"  to  be  conveyed  through  subterraneous  passages,  it  must  be  greatly 
"  reduced  by  the  reduction  of  head- water ;  saw  the  flow  of  water 
"through  the  tap-drain  into  the  lower  pond  or  tail-race;  saw 
"the  conduit  into  Lough  Corrib  from  the  tail-race  of  the  mill; 
"it  does  not  carry  away  the  water  with  the  same  rapidity  as 
"the  tap-drain  conveys  it  into  the  tail-race." — [Here  witness 
referred  to  a  red  line  traced  on  a  map,  produced  and  proved  on 
the  trial  as  correct,  by  a  witness  on  behalf  of  the  plaintiff,  named 
Gallagher]. — "  If  this  tap-drain  ran  along  the  red  line,  it  would 
"  have  carried  the  escape  water  into  Lough  Corrib,  without  throwing 
"  back-water  on  the  mill,  &c. ;  that  course  is  perfectly  practicable ;  the 
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^  entire  expense  of  its  formation  would  not  be  more  than  £600 ;  I 
"made  my  estimate  on  the  ground;  the  water  through  the  tap- 
<«  drain  strikes  at  right  angles,  the  water  in  the  tail-race  thereby 
'^  driving  it  back  ;  the  surface  waters  above  the  tap-drain  are 
«<  collected  by  the  tap-drain  itself,  and  carried  by  it  into  the  tail- 
**race,  otherwise  tbey  .would  escape  into  swallow-holes  away  from 
"  the  milL"    Whereupon  the  plaintiff  closed  his  case. 

The  defendant  produced,  and  read  in  evidence,  The  Dublin 
GazetUy  bearing  date  the  1st  day  of  October  1847,  containing  a 
final  notice  published  therein,  and  bearing  date  the  22nd  of  Sep- 
tember 1847,  in  the  words  following,  that  is  to  say: — "Board  of 
^  Public  Works,  Drainage  of  Lands,  under  the  Acts  5  &  6  Vie.  c.  89 ; 
"  8  &  9  Ftc^  c.  69 ;  9  Ftc,  c.  4 ;  and  10  &  1 1  Vie.,  c.  79.  Summary 
'« proceedings  under  9  Vtc^  c.  4,  and  10  &  11  Fic,  c.  79- — ^District 
"  Lough  Mask  and  River  Robe,  in  the  counties  of  Galway  and 
"  Mayo. — Final  notice  of  compliance  with  the  preliminaries  required 
"  by  the  provisions  for  the  summary  proceedings  under  the  Act  of 
"^  Fic,  c.  4,  and  10  &  11  Vic.  c.  79— We  do  hereby  notify 
**and  declare  that  all  the  preliminaries  required  by  the  pro- 
^  visions  for  summary  proceedings,  under  the  Act  of  the  9  Vie., 
"c.  4,  intituled  'An  Act  to  amend  the  Acts  for  promoting  the 
*^  drainage  of  lands  and  improvement  of  navigation  and  water- 
-power in  connection  with  such  drainage,  in  Ireland,  and  to 
*'  afford  facilities  for  increased  eYnployment  for  the  labouring  classes, 
"  in  works  of  drainage,  during  the  present  year,^  and  the  Act  of  the 
'MO  &  11  Vie.,  c.  79>  amending  the  same,  previously  to  the  com- 
^  mencement  of  the  proposed  works  in  the  district  of  Lough  Mask 
*'  and  River  Robe,  in  the  counties  •f  Galway  and-  Mayo,  have  been 
"  concluded.  And  we  do  hereby  give  this  final  notice,  that  all  such 
"  preliminaries  and  requisitions  under  the  provisions  for  summary 
'*  proceedings  as  aforesaid,  with  respect  to  the  lands  within  the  said 
"  district,  and  proposed  to  be  drained  and  improved,  have  been  com- 
''plied  with. — Hasbt  D.  Jones,  Thomas  A.  Labcom,  Commis- 

**  sioners  of  Public  Works Dated  at  the  Board  of  Public  Works, 

"  Custom-house,  Dublin,  thb  22nd  day  of  September  1847." 

And  Counsel  for  the  defendant  did  also  produce  and  read  in 
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T.  T.  1853.  evidence,  on  the  part  of  the  defendant,  The  Dublin  Gazette,  bearing 
Exchequer, 

date  the  6th  day  of  November   1847,  containing  a  final  notice 

published  therein,  and  bearing  date  the   4th  day  of  November 

1847,  in  the  words  and  figures  following,  that  is  to  say : — "Board 

''of  Public  Works,  Drainage  and  Navigation,  under  the  Acts  of 

"5  &  6  Fife,  c.  89 ;  8  &  9  Ftc.,  c.  69 ;  9  Vie.,  c.  4.,  and  10  &  11 

"  Vic,,  c.  79- — District  of  Loughs  Corrib,  Mask  and  Carra,  in  the 

"  county  of  the  town  of  Gal  way,  and  counties  of  Galway  and  Mayo.— 

^*  Final  notice  of  compliance  with  the  requisites  of  the  above  men- 

'*  tioned  Acts. — ^We  the  Commissioners  of  Public  Works  in  Ireland, 

''  acting  in  execution  of  the  above  mentioned  Acts,  do  hereby  notify 

*'  and  declare  that  the  several  preliminary  measures  and  proceedings 

"  by  the  Act  of  the  5  &  6  Vic.,  c.  89,  entitled  *  An  Act  to  promote 

''  the  drainage  of  lands  and  improvement  of  navigation  and  wate^ 

'*  power,  in   connection  with  such  drainage,  in  Ireland,'   and  Uie 

''several  Acts  amending  the  same,  directed  to  be  taken  and  ob- 

*' served  previously  to  the  commencement  of  the  proposed  works 

^^  in  the  district  of  Loughs  Corrib,  Mask  and  Carra,  in  the  coonty 

'^  of  the  town  of  Galway,  and  counties  of  Galway  and  Mayo,  hare 

''  been  concluded :  and  we  do  hereby  give  this  final  notice,  that  all 

"  the  requisitions  of  the  said  Acts,  with  respect  to  the  lands  within 

''the  said  district  proposed  to  be  drained  and  improved,  and  also 

"with  respect   to  the   making  and  improving   of  the   navigation 

"  and   mill-power  within  said  district,  have  been  complied  with.^ 

''  J.  Radcliff,  Thomas  A.  Labcom,  two  of  the  Commissioners  of 

"  Public  Works  in  Ireland. — Dated  at  the  oflBce  of  Public  Works, 

"  Custom-house,  Dublin,  this  4th  day  of  November  1847." 

The  defendant  then  produce^  as  a  witness  J^Ir.  Samuel  Usher 

Roberts,  who  deposed  that  the  tap-drain  or  overflow  channel  of 

the  plaintiff's  mill  and  tail-race  of  it,  and  the  head  pond  of  the 

mill,  were  all  situate  within  the  district  of  Lough  Mask  and  Birer 

Robe,   and  that   the  navigable   canal   was  situate  in  the  district 

of  Loughs  Corrib,  Mask  and  Carra,  and  that   all  the  acts  done 

by  the  said   Commissioners   of  Public  Works,   and  whereof  the 

said  plaintiff  complained,  were  done  by  them  in  execution  of  the 

works  of  drainage  and   navigation   undertaken   by  them   in  the 
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district  in  said  final  notices  mentioned.     Whereupon  Counsel  for  T.  T.  1853. 

the   defendant  called   upon   the  learned   Judge   "  to   nonsuit   the     v^—v — ^ 

''plaintiff;  or  if  he  would  not  consent  to  be  nonsuited,  then  to 

<<  direct  a  verdict  for  the  said  defendant,  upon  the  ground  that  an     hobksby. 

''action  at  Common  Law  was  not  maintainable  against  the  said 

"  Commissioners  of  Public  Woiks,  it  not  having  been  alleged  or 

"proved  that  the  acts  complained  of,  or  any  or  either  of  them, 

"  had  been  occasioned  by  the  negligence  and  carelessness,  or  want 

^  of  proper  skill  and  caution  of  the  said  Commissioners  of  Public 

''Works,  or  of  those  acting  for  them,  or  had  been  done  by  them 

"arbitrarily,  or  in  excess  of  the  jurisdiction  conferred  upon  them 

"  by  the  several  statutes  in  that  case  made  and  provided."    And 

Coansel  for  the   defendant  further  contended,   and   submitted   to 

the  learned  Judge,  "  that  the  production  of  the  aforesaid  Dublin  ^ 

"  Gazettes f  containing  advertisetnents  of  the  aforesaid  several  no- 

"tices,  was  conclusive  evidence  of  the  publication  of  such  final 

"notices  respectively,  and  was  conclusive  evidence  that  the  seve- 

"  ral  preliminary  measures  necessary  to  give  the  Commissioners  of 

"Public  Works  jurisdiction  to  do  the  acts  complained  of  in  the 

"  said  plaintiff's  declaration,  and  deposed  to  in  evidence  as  having 

"  been  done,  had  been  duly  taken  and  observed,  and  therefore  that 

"  no  action  was  maintainable  against  the  Commissioners  of  Public 

"  Works  for  any  such  acts."     And  defendants,  by  their  Counsel,  in 

answer  to  the  learned  Judge,  admitted  that  "no  declaration  had 

"been  deposited  by  them,  or  had  been  served  on  the  plaintiff  or 

"  his  predecessors,"  and  contended  "  that  same  was  not  necessary, 

"as   said   works   were  executed  under  the   summary  proceedings 

"of  9  Vic,  c.  4,  ss.  45,  46,  47,  48,  49,  50  and  51."     The  learned 

Judge  refused  to   nonsuit   the  plaintiff,  or  to   direct  the  jury  to 

find  a  verdict  for  the  defendant,  but  stated  that  he  would  leave 

the  consideration   of  the   evidence  to   the  jury — to  which  ruling 

Counsel  for  the  defendant  excepted. 

The  defendant  then  went  into  evidence,  and  produced  several 
witnesses,  who  amongst  other  things  deposed  "  That  the  working 
"  power  of  the  plaintiff's  mill  would  not  be  injured  by  the  works 
"  carried  on  by  the  Commissioners  of  Public  Works,  but  on  the 
"contrary  would  be  benefited  thereby,   and  that  the  supply  of 
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T.T.  1863.  '<  water  to  the  plaintiff's  mill  would  not  be  thereby  diminiahed.'' 

V— V '     And  one  of  the  witnesses,  Mr.  Roberts,  ahready  mentioned,  enteied 

^^  into  the  particulars  of  the  works,  in  reference  to  their  operation 

HORNSBT.  upon  the  plaintiff's  mill,  and  stated,  as  the  conclusion  that  be 
had  arrived  at,  '*  That  according  to  witness's  skill  and  judgment, 
"  none  of  the  operations  of  the  Commissioners  of  Public  Worb 
'*had  injuriously  affected  the  plfdntiff's  mill  as  to  back-water; 
"but,  on  the  contrary,  witness  was  of  opinion  that  these  open- 
"  tions  had  conferred  very  considerable  benefit  upon  the  plaintiff's 
**mill,  by  giving  it  a  constancy  of  supply  of  water,  and  bj 
^^  relieving  it  from  back-water."  The  same  witness  also  depoied 
*'That  in  May  1852,  witness  first  heard  any  compluat  of 
**want  of  head-water.  That  the  complaint  came  from  tbe 
"plaintiff;  it  was  made  at  a  period  when  witness  was  ill,  and 
"  the  Board  immediately  sent  doArn  their  principal  englaeer  to 
**  inspect  the  place  ;  and  upon  witness's  recovery  in  July,  he, 
"  witness,  found  that  the  eel-weirs  at  Lackburoe  had  been  removed, 
"  and  a  portion  of  the  shoal  there  removed,  for  the  purpose  of  letting 
"water  pass  through  from  the  large  to  the  minor  lake.  That 
«*  this  was  done  by  directions  of  the  Commissioners  of  Public 
"  Works,  between  the  time  of  the  complaint  being  made  in  May,  and 
"  witness 's  visit  to  the  place  in  July,  after  his  illness : "  and  stated 
that  the  effect  of  that  work  was  to  give  the  plaintiff  an  inereased 
supply  of  water.  Mr.  Roberts,  on  his  cross-examination,  admitted 
that  there  had  been  some  departure  from  the  original  plans. 

The  Counsel  for  the  defendant,  having  closed  his  case,  called  upon 
the  learned  Judge  *'  to  direct  a  verdict  for  the  defendant  oo  eacb 
"and  every  of  the  several  counts  in  the  plaintiff's  declaration, 
"inasmuch  as  neither  carelessness  or  negligence  on  the  part  of 
"the  Commissioners  of  Public  Works,  or  those  acting  for  them, 
"was  alleged  in  any  of  these  counts,  and  inasmuch  as  there  was 
"not  any  evidence  to  go  to  the  jury  that  in  doing  the  acts 
"complained  of,  or  any  or  either  of  them,  the  CommiBsioners 
"of  Public  Works  had  exceeded  the  powers  given  to  them  bjr 
"  the  several  Acts  of  Parliament  in  such  case  made  and  provided." 
Secondly — Counsel  for  the  defendant  called  on  the  said 
kamed  Judge   "  to  direct  and   tell  the  jury  that  they  ought  to 
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**  find  a  verdict  for  the  defendant  on  each  and  every  of  the  seve-  T.  T.  1 853. 
*'ral  counts  in  the  plaintiff's  declaration,  if  they  believed  that      ^^^S!^/ 
"in  doing  the  Acts  complained  of,  the  Commissioners  of  Public      ^^^^^ 
*^  Works,  or  those  acting  for  them,  had  not  exceeded  the  powers     hornsbt. 
''given  to  the   Commissioners  of  Public  Works  by  the  several 
^Acts  of  Parliament  in  such  case  made  and  provided;  or  that 
"they,  or  those  acting  for  them,  had  not,  in  doing  those  acts, 
"been  guilty  of  carelessness,  negligence,  or  wilful  default." 

Thirdly. — Counsel  £ot  the  defendant  called  upon  the  said 
learned  Judge  "  to  direct  the  jury  to  find  a  verdict  for  the  defend- 
"  ant  upon  each  and  every  of  the  several  counts  in  the  plaintiff's 
"declaration,  inasmuch  as  there  was  not  any  evidence  to  go  to 
"the  jury  to  show  that  any  of  the  grievances  in  these  counts, 
"  alleged  to  have  been  committed  by  the  CommisBioners  of  Public 
"  Works,  were  done  by  the  said  Commissioners  in  axoess  of  the 
"jurisdiction  conferred  upon  them  in  and  by  the  several  statutes 
"  in  such  case  made  and  provided,  or  by  any  arbitrary  act  or  acts 
"of  the  said  Commissioners  of  Public  Works,  or  of  those  acting 
"for  them,  or  in  and  by  the  negligence,  carelessness  or  want  of 
"  proper  care,  skill  or  diligence  of  the  said  Commissioners  of  Public 
"  Works,  their  workmen  or  servants." 

And  fonrthly.--iCounsel  for  the  said  defendant  called  on  the 
said  learned  Judge  "to  direct  a  verdict  for  the  defendant  on 
"each  and  every  of  the  several  counts  in  the  plaintiff's  decla- 
**^  ration,  inasmuch  as  the  remedy  of  the  plaintiff  (if  any)  for  the 
"grievances  alleged  in  these  counts,  and  proved  to  have  been 
"  done,  was  under  the  provisions  of  the  several  Acts  of  Parliament 
"in  such  case  made  and  provided.  That  no  action  at  Common 
"  Law  could  be  maintained  for  any  such  alleged  grievances  against 
"the  defendant;"  and  Counsel  for  the  said  defendant  did  then 
and  there  insist,  before  the  said  learned  Judge,  on  behalf  of 
the  said  defendant,  "that  the  said  several  matters  so  produced 
"and  given  in  evidence  on  the  part  of  the  defetadants  were 
"sufficient,  and  ought  to  be  admitted  and  allowed  as  conclusive 
"evidence  to  entitle  the  said  defendant  to  a  verdict,  and  to  bar 
"  the  said  plaintiff  of  his  action  aforesaid.*'  And  the  said  Counsel 
for  the  said  defendant  did  then  and  there  insist  before  the  said 
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T.  T.  1863.  learned  Judge,  "  that  the  said  learned  Judge  ought  to  admit  and 
^^'     "  allow  the  said  matters  so  proved  and  given  in  evidence  for  the 
^*  said  defendant  as  conclusive  evidence  for  the  said  defendant  to 
^'entitle  him  to  a  verdict,  and  to  bar  the  plaintiff  of  his  action 
''aforesaid."    But  the  learned  Judge  refused  to  direct  a  verdict 
for  the  defendant,  and  told  the  jury  (amongst  other  things)  that 
the  matters  given  in  evidence  on  the  part  of  the  defendant  were 
not  conclusive  evidence  to  entitle  the  defendant  to  a  verdict;  and 
also  that  if  they  believed  '*  that  the   plaintiff  had   been  injured 
*'by   the   drainage   and   navigation   works    proved   to   have  been 
^'carried    on    by    the   Commissioners,   even   though   they  should 
"  believe  that  such  works  were  skilfully  executed,  and  that  the 
**8aid    Commissioners   had   not   been   guilty   of   any    carelessness 
*'or  negligence  as  regarded   the  execution  of  the  said  drainage 
*'  and  navigation  works,  that  the  jury  ought  in  such  case  to  find 
**  a  verdict  for  the  plaintiff  for  such  sum  as  in  their  opinion  would 
**  be  fair  and  reasonable  compensation  for  the  loss  the  plaintiff  bad 
"sustained  in  consequence  of  such  works."     The  jury  then  found 
their  verdict  for  the  plaintiff   for  £200  damages  and  6d.  costs. 
The  Counsel  for  the  defendant  thereupon  took  the  foregoing  excep- 
tions to  the  direction  and  ruling  of  the  learned  Judge,^  and  insisted 
upon  the  said  several  matters  as  an  absolute  bar  to  the  action. 


C,  Kelly  opened  the  exceptions,  and  having  stated  the  dedara- 
tion,  the  evidence,  the  charge  of  the  learned  Judge  and  the  exceptions, 
submitted  that  the  plaintiff  had  made  two  complaints : — ^first,  the 
diminution  of  the  supply  of  head- water  by  lowering  the  level  of 
Lough  Mask ;  secondly,  causing  back-water  in  the  tail-race  by  means 
of  the  tap-drain.  In  point  of  fact  the  plaintiff  was  benefited  by  the 
works. — [Penhefatheb,  B.  That  is  to  say,  that  although  the 
plaintiff  derived  a  benefit  from  the  works,  the  jury  have  found  a 
vei-dict  for  damages.] — The  first  objection  to  the  charge  is,  that  the 
Judge  told  the  jury  that  if  they  believed  the  plaintiff  was  injured 
by  the  works,  they  should  find  for  him,  although  they  believed  the 
works  were  don^  skilfully.  Now  the  case  of  Sharpley  v.  Boriu- 
by  (a)  decides  that  there  must  be  want  of  skill,  or  negligence,  to 
Ca)  4  If.  Jur.  381 ;  S.  C  2  Ir.  Com.  Law  Bep.  590. 
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render  an  action  maintainable.^— [PkNNEFATHBB,  B. 
decide  so:  it  decided  that,  under  the  circumstancee  of  that  case, 
negligence  appearing,  the  plaintiff  was  n<^  precluded  firaxn  his 
Common  Law  remedy ;  but  it  was  not  decided  that  he  would  be 
preduded  if  negligence  did  not  exist] — That,  however,  is  the  in* 
ference  to  be  drawn  from  the  observations  in  the  case. — [Pioot,  C.  B. 
There  were  two  questions: — ^first^  whether  the  statute  was  man- 
datory, in  requiring  certain  things  to  be  done  which  had  been 
omitted  in  that  case ;  for  if  mandatory,  their  jurisdiction  did  not 
attach.  Secondly,  supposing  the  jurisdiction  to  have  attached,  were 
the  Commissioners  liable  for  negligence?  I  went  fully  into  both 
questions,  but  decided  the  case  on  the  latter  ground  alone.] — The 
decision  of  the  question,  certainly,  was  not  necessary  in,  that  case. 
— [Counsel  admitted  that  the  declaration  pursuant  to  the  5  &  6  Ftc, 
c  89>  s.  33,  wa^  not  served  upon  the  plaintiff,  but  relied  on  the  '^  final 
notice,"  proved  by  the  production  of  the  Gazette^  as  precluding  that 
question,  and  conclusive  in  respect  of  all  preliminaries,  by  virtue  of 
the  38th  section  of  that  Acu] — ^But  assuvie  the  question  not  to  be 
precluded,  the  declaration  was  unncecessary  in  this  case,  for  two 
reasons :  first,  that  it  is  not  such  an  interference  with  a  mill  jta  is 
contemplated  in  section  33 ;  secondly,  if  it  be  so,  the  33rd  section  is 
not  applicable  to  summary  proceedings  under  9  Vic.,  c.  4,  and 
10  &  11  Vie^  c.  79t  under  which  Acts  these  proceedings  were  taken. 
The  sections  29,  30,  31,  32  and  33,  are  those  of  the  6  <&  6  Vic.,' 
referring  to  mills — [read  them.] — The  inteiference  with  mills  must 
be  direct,  to  make  the  declaration  necessaryr— [Pennefathsr,  B. 
There  is  a  direct  interference  here  both  with  the  head-race  and  the 
tail-race.  Suppose  the  supply  was  cut  off  altogether,  or  the  tail- 
race  sa  interfered  with  as  to  prevent  the  mill  being  worked  at  all, 
would  not  that  be  interference  ? — ^Pioot,  C.  B.  By  the  62nd 
section,  rights  are  given  to  the  mill-owner,  which  he  could  not 
avail  himself  of  if  he  did  not  get  notice.] — That  section  gives 
remedies  to  every  person  affected ;  still  all  persons  are  not  entitled 
to  be  served  with  the  declaration.  The  interference  must  be  with 
the  mill  or  its  works,  to  be  direct:  here  it  is  consequential. — 
[GsxENS,  B.  Yet  the  words  '<  at  or  in  respect  of  are  used  in  the 
VOL.  3.  51  li 


It. did  not  T.  T.  1858. 
Exchequer, 
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T.  T.  1863.  Act  of  Parliament.] — ^If  the  Act  be  extended  to  consequential  in* 

« .r'^     terference,  it  might  embrace  a  diatrict  of  fiilj  miles  in  extent— 

[Persefatheb,  B.  I  think  if  a  mill  at  a  distance  of  several  miles 
HOBNSBT.  from  the  works  be  affected  bj  the  drainage,  the  owner  ehoold  get 
notice.] — ^By  the  provisions  for  summary  proceedings  contained  in 
the  9  Vie^  c.  4,  and  commencing  with  section  45,  a  declaration 
is  not  necessary  to  be  served. — [Pennsfathbr,  B.  Had  yon  the 
assent  of  half  the  proprietors,  in  conformity  with  the  48th  section  of 
that  Act  ?] — The  final  notice  is  conclusive  as  to  all  preliminaries  bj 
the  18th  section,  with  respect  to  works  under  that  Act,  and  the  final 
notice  in  this  case  was  served  pursuant  to  that  Act,  as  appears  bj 
the  recital  on  the  face  of  it.  The  right  of  action  at  Common  Law 
is  also  taken  away  by  that  section  of  the  Act.  The  cases  on  the 
subject  are  very  fully  collected  in  the  case  of  Sharpley  v.  Horn- 
hy{a\  recently  discussed  and  decided  on  in  this  Court 


1 


George  O'Malley  (with  Fitzgibbon\  contra. 

This  case  differs  from  the  case  of  SharpUy  v.  Homuhy  (6)  in  this 
respect,  that  neither  negligence,  excess  or  abitrary  conduct  are  com- 
plained of  in  express  terms ;  but  the  complaint  is,  that  the  Commis- 
sioners wrongfully  and  unjustly  did  certain  acts:  however,  the 
question  to  be  decided  by  the  Court  is,  whether  the  Judge  wtf 
justified  in  allowing  the  case  to  go  to  the  jury  upon  the  evidence  of 
damage.  These  works  were  executed  under  the  provisions  of  5  &6 
Ftc,  c.  89,  passed  in  the  year  1842;  by  the  3rd  section  of  whidi 
persons  interested  in  any  land  liable  to  be  flooded,  or  otherwise  in- 
jured by  water,  disc,  were  to  apply  by  memorial  to  the  Commis- 
sioners for  the  execution  of  that  Act,  praying  that  their  land  might 
be  drcuned,  or  the  drainage  improved,  who,  by  the  6th  section,  were 
bound  to  appoint  an  engineer,  or  other  competent  person,  to  make  a 
survey  of  the  land  or  river  referred  to  in  the  memorial,  and  report 
thereon  ;  and  by  the  10th  section,  the  Commissioners,  if  they  deem 
it  inexpedient  that  the  land  or  river  should  be  drained  or  improved, 
by  reason  of  the  benefits  likely  to  arise  not  being  commensonte 
with  the  probable  cost  of  the  works,  they  are  to  decide  accordingijf 

(a)  4  It.  Jar.  381 ;  S.  C.  2  Ir.  Com.  Law  Bep.  590.  (6)  Syft^ 


COMMON  LAW  REPORTS. 


399 


and  notify  their  determination  to  the  memorialist;  hnt  bj  the  11th  T.  T.  1853. 

Excheouir, 
section,  if  the  Commissioners  approve  of  the  work,  they  are  to  have 

copies  of  the  engineer's  report  lodged  with  the  Clerk  of  the  Peace 
of  the  county  where  the  land  is  situated;  and  then,  by  the  12th  sec- 
tion, they  are  to  cause  a  complete  survey  to  be  made,  and  proper 
schedules,  maps,  plans  and  sections  to  be  prepared,  and  copies 
thereof  to  be  deposited  in  some  convenient  place  for  public  inspec- 
tion. By  the  13th  section  it  is  enacted,  that  ^'  In  all  cases  where  it 
^^  shall  be  proposed  to  take  or  remove  any  mill  or  factory,  a  copy  of 
*^  such  notice  shall  be  served  on  the  owner,  lessee  or  occupier,  or 
'^  person  in  charge  of  such  mill  or  factory,  or  posted  on  the  door  or 
''wall  thereof."  By  the  16th  section,  a  meeting  of  the  persons 
interested  is  to  be  called  by  the  Commissioners,  who,  by  the  17th 
section,  shall  hear  objections  to  the  schedules,  and  other  matters 
there  mentioned,  and  cause  such  alterations,  if  any,  to  be  made  in 
them  as  upon  consideration  they  shall  deem  expedient.  By  the 
33rd  section,  the  Commissioners  are  required  to  make  a  declaration, 
stating  the  names  of  the  assenting  proprietors,  and  certain  particu- 
lars respecting  the  lands  to  be  drained ;  and  also  "in  case  any  mill 
^  or  factory,  or  any  weir,  &c^  belonging  to  or  connected  with  any 
"  mill  or  factory,  shall  cause  flooding,  so  as  thereby  to  injure  or  pre- 
"  vent  the  improvement  of  such  land  as  aforesaid,  it  shall  be  stated 
'*  in  such  declaration  that  such  mill  or  factory,  <&c.,  causes  the  flood  • 
*'  ing,  &C.,  whether  such  injury,  &c.,  be  to  an  extent  in  value  or  ex- 
"  ceeding  three  times  the  value  of  such  mill  or  factory ; "  and  if  the 
injury  be  less  than  three  times  the  value  of  the  mill,  it  shall  be 
stated  in  the  declaration,  **  whether  the  flooding  of  said  lands  cannot 
"  be  remedied  without  altering  any  such  dam,  weir,*'  &c. ;  and  also 
"the  amount  of  the  actual  working  water-power  of  such  mill  or 
**  factory,  and  the  level  of  the  water  at  which  the  amount  of  working 
"  water-power  theretofore  enjoyed  by  such  mill  or  factory  can  be 
''secured ;"  and  copies  of  such  declaration  shall  be  printed  and  de- 
posited with  the  Clerk  of  the  Peace,  and  (when  any  navigation  shall 
be  afiected  by  the  works),  with  the  secretary  of  the  grand  jury, 
and  in  such  other  places  as  the  Commissioners  shall  think  fit ;  and 
in  case  a  mill  or  factory  is  to  be  interfered  with,  the  Commissioners 
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T.  T.  1853.  shall  cause  a  copy  of  the  declaration  to  be  deliYcred  to  the  owner  or 
Exchtcuer, 

occupier,  or  to  his  clerk,  agent  or  servant  superintending  the  same, 

together  with  a  written  description  of  such  parts  of  Uie  proposed 
works  as  are  intended  to  be  executed  in  respect  of  such  mill  or 
factory:  and  when  these  several  preliminary  measures  have  been 
complied  with,  the  Commissioners  are,  by  the  37th  section,  to  give 
a  final  notice  thereof,  and  publish  a  copy  of  it  in  The  DMin 
Gazette^  and  in  a  local  newspaper,  and  post  it  in  the  place  for 
posting  grand  jury  notices ;  and  by  the  88th  section,  the  publication 
of  such  final  notice  is  made  conclusive  evidence  of  the  due  perfor- 
mance of  die  several  preliminary  measures :  "  and  after  such  pabli- 
"cation,  it  thall  not  be  lawful  for  any  person  to  question  any  thug 
"done  or  omitted  to  be  done  by  the  said  Commis^oners,  under  any 
"  of  the  powers  heiiBinbefore  contained,  save  only  by  such  petition  to 
"the  Court  of  Chancery  or  Exchequer  as  aforesaid."  The  words 
"hereinbefore  contained"  show  clearly  that  the  38th  section  only 
restricted  the  legal  remedies,  in  reference  to  preliminary  measures, 
which  the  Act  alone  deals  with  up  to  that  section.  The  proceedings 
were  abridged  by  the  9  Vie^  c.  .4,  but  not  dispensed  with,  save  in 
certain  cases ;  but  one  survey  is  required,  and  tiie  other  preliminsiy 
proceedings  shortened:  section  8,  length  of  time  required  by  former 
Acts  for  giving  notices,  and  doing  oliier  acts,  reduced  in  certain 
cases.  The  object  of  these  Acts  was  to  improve  the  land  by  the 
diminution  of  the  surface  water,  and  so  to  benefit  land-owners ;  and 
as  the  effect  of  that  operation  might  be  to  injure  mill-ownen,  the 
greatest  care  was  taken  throughout  these  Acts  to  protect  the  millen 
from  injury  to  their  working' water*power.  Thus,  by  the  5  &  6 
Ftc,  c.  89y  s.  10,  there  was  to  be  a  report;  by  section  11,  copies 
of  the  report  lodged  for  inspection;  section  12,  schedules  and 
maps  to  be  made  and  deposited;  section  13,  notice  then  to  be 
served  on  mill-owners.  The  word  "modified,"  in  that  section, 
showed  the  importance  of  the  schedules  and  plans  being  deposited, 
and  notice  served ;  and  in  this  case,  it  appeared  on  the  evidence 
of  Mr.  Roberts  that  the  phins  had  been  departed  from — the  ori- 
ginal plans,  if  carried  out,  might  poasildy  have  been  a  benefit  to 
the  plaintiff^     The  1 6th  section  provides  for  the  consideration  of 


ih. 
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objections  to  the  plans.  Bj  the  29th  section,  there  is  a  direct  T.  T.  1853. 
prohibition  against  the  reduction  of  the  water-power ;  it  proyides, 
that  where  alterations  in  the  construction  of  a  mill-dam  are  made 
to  prevent  flooding,  that  the  supply  of  water  sufficient  for  secur- 
ing the  amount  of  working  water-power,  theretofore  enjoyed*  by 
any  such  mill  or  factory,  shall  not  be  thereby  lessened;  and  this, 
either  directly  or  indirectly,  as  in  Shatpley  v.  Harmby  (a), 
where  it  may  be  necessary  to  change  the  position  of  the  machi- 
nery of  the  mill  (section  30) ;  and  where  the  weir,  or  other  works 
c<mnected  w'ith  a  mill,  shall  cause  ipjury  to  the  extent  of  three 
times  the  value  of  the  mill,  the  Commissioners  are  authorised  to 
take  it  at  a  valuation  (section  31).  The  declaration  then  re- 
quked  by  the  Act  is  to  be  personally  served  on  the  mill-owner 
(section  33),  and  here  personal  service  is  first  introduced  in  the 
Act.  The  object  is  two^fold — that  the  mill^owner  may  suggest 
alterations,  or  that  he  may  appeal  to  the  Assistant-Barrister,  if 
aggrieved  (section  35).  An  appeal  petition  to  the  Court  of  Chan- 
eery  or  Exchequer  is  given,  in  case  of  mills  and  factories  only, 
for  the  decision  of  the  Barrister  (section  36) ;  and  that  petition  is 
distinct  from  the  summary  petition  given  by  the  52nd  section, 
and  is  the  petition  referred  to  in  9  Vic^  o.  4,  s.  18 :  and  it  is  to 
be  observed,  that  the  former  power  of  appeal,  that  is,  to  the  Bar- 
rister, is  reserved  by  the  9  Vic,  c.  4,  s.  15^  in  the  cases  of  mills 
and  factories  only.  That  shows  that  the  Act  did  not  dispense  with 
notice  or  the  other  preliminaries  necessary  for  the  protection  of 
millers.  The  final  notice  was  published  in  1847.  The  action  was 
brought  for  injuries  done  in  1851,  so  that  the  remedy  by  appeal 
could  only  refer  to  the  works  of  procedure,  to  which  alone  the 
remedy  could  be  applied.  The  Master  of  the  Rolls,  in  Siubber 
V.  Hamsby  (6),  and  Foster  v.  Homsby  (c),  took  that  view  of  the 
38th  section  of  the  first  Act,  and  the  18th  section  of  the  other 
Act,  and  expressed  his  concurrence  with  the  views  taken  by  this 
Court  in  Sharpley  v.  Homdfy  {d).  Looking  to  the  frame  of  the 
Act,  there  are  preliminaries   alone  to  the  38th  section ;  from  the 

(a)  Supra.   '  (6)  2  Ir.  Ch.  Rep.  449. 

(e)  2  Ir.  Ch.  Sep.  426.  (d)  Supra, 
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T.  T.  1853.  38th  to  the  54th  section,  there  are  the  provisions  which  regakte 
'  Ejgcheouer, 

the  carrying  on  of  the  works  to  be  constructed.   The  words,  "  the 

provisions  herein  before  contained,"  in  the  38th  section  of  the 
first  Act,  must  therefore  refer  to  the  preliminaries — ^the  18th  sec- 
tion of  the  last  Act,  it  is  submitted,  clearly  referring  to  matters 
efusdem  generis^  applies  also  to  preliminary  matters.  The  right 
of  appeal,  given  by  the  18th  section,  is  the  righi  of  appeal  given 
by  the  former  Act  against  the  decision  of  the  Assistant-Barrister, 
and  not  to  the  right  of  appeal  given  by  the  52nd  section,  which 
is  one  of  a  summary  nature,  given  to  prevent  an  injurious  worii; 
or  obtain  redress  for  it,  and  not  applicable  to  matters  of  proce- 
dure.— [PiGOT,  C.  B.  Has  the  injury  resulted  from  the  drainage 
or  navigation  works?] — [Walkery  for  plaintiff.  From  the  drain- 
age works,  which  are  not  yet  completed,  and  by  which,  when 
finished,  the  plaintiff  will  be  benefited.]— [Pigot,  C.  B.  The 
action  is  a  possessory  one,  and  it  is  no  answer  to  an  injury  to 
the  party  in  possession,  that  at  some  future  period  the  occupier 
will  be  served.] — Compensation,  where  lands  have  been  injured, 
is  given  under  sections  64  to  73 ;  but  the  right  of  appeal  there 
given  is  quite  distinct  from  the  appeal  given  in  the  case  of  milb 
or  factories. — [Gsebne,  B.  The  52nd  section  gives  the  powtf  of 
appeal  to  Chancery  or  Exchequer,  only  in  cases  of  acta  not  av- 
thorised  b^  the  Act,  and  not  to  acts  done  in  pursuance  of  the 
Act.]. — The  141  St  section  recognises  in  terms  the  right  of  bringing 
actions  against  the  Commissioners.  The  first  portion  of  the  9  Vie^ 
c.  4,  contemplates  the  continuation  of  the  preliminaries  of  the  5  &  6 
Vic,  The  second  ponion,  called  the  summary  proceedings,  contem- 
plates the  dispensing  with  some  of  them,  for  limited  objects,  recitiog 
the  necessity  of  expediting  drainage  proceedings,  on  account  of  the 
failure  of  the  potato  crop  in  Ireland ;  and  that  for  a  limited  time 
some  of  the  preliminary  proceedings  should  be  omitted,  but  the  sum- 
mary proceedings  are  limited  to  drainage,  and  do  not  extend  to 
navigation ;  the  present  proceedings,  being  for  drainage  and  naviga- 
tion purposes,  cannot  come  within  its  provisions.  The  Commis^ 
sioners  had  no  authority  to  make  the  canal,  under  the  summary 
proceedings,  part  of  this  act.     They  cannot  justify  the  injury,  on 
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the  plea  of  making  a  navigable  canal,  which  was  done  without  T.  T.  1863J 
anthoritj.    Taking  the  entire  of  5  &  6  Ftc,  and  9  Vie^  they  con-      ^-.^y^-/ 
template  that  the  Commisaioners  are  in  no  case  to  reduce  the  water-  ^^ 

power  of  anj  mill.  Thej  did  not  take  awaj  the  Common  Law  right  hobnsbt. 
of  the  mill-owner  to  retain  his  water-power.  The  declaration  com- 
plains, that  "  wrongfully  and  unjustly  '*  the  Commissioners  violated 
the  Common  Law  right  of  the  plaintiff, — the  form  of  the  declaration 
the  same  as  in  the  case  of  Boulton  v.  Crowiher(a). — [Pennb- 
FATHER,  B.  The  form  of  the  declaration  is  not  complained  of.] — 
In  that  case  it  was  held  that  the  trustees  of  a  road,  acting  under 
a  certain  Turnpike  Act,  were  not  liable  to  an  action  for  conse- 
quential injury  resultlhg  from  an  act  which  they  were  authorised 
to  do,  unless  in  doing  it  they  acted  arbitrarily,  carelessly  or  op- 
pressively; but  that  they  would  be  liable  for  the  consequences 
of  an  act  not  authorised.  In  Turner  v.  The  Sheffield  and  Roihe- 
ran  Railway  Company  (b),  an  action  was  brought  by  a  reversioner, 
for  injaiy  done  by  the  obstruction  of  lights,  and  creating  dust, 
by  the  defendants,  who  relied  on  their  Act  as  protecting  them. 
Parke,  B.,  in  gifing  judgment  for  the  plaintiff  says,  ^'We  think 
*'the  defendants  were  not  fiuthorised,  and  that  the  plaintiff  is 
"  entitled  to  our  judgment ; "  also  *'  as  this  house  was  erected  before 
**  November  30,  1835,  the  Company  should  have  considered,  before 
**the  Act  was  passed,  whether  the  construction  of  any  of  these 
*' works  would  have  been  injurious  to  it,  and  caused  it  to  be 
"inserted  in  the  schedule;  it  was  the  fault  of  the  Company  to 
**  omit  it,  and  they  must  suffer  for  the  omission ;  and  as  they 
<«  cannot  now  be  permitted  to  purchase  the  house  directly  without 
Mthe  owner's  consent,  so  they  cannot  be  allowed  to  buy  it  indi- 
screetly, by  causing  its  lights  to  be  obstructed,  and  then  leaving 
**  the  owner  to  receive  compensation  under  the  Act."  In  ITte 
Queen  v.  The  Eastern  Counties  Railway  Company  (c),  where  the 
Company's  Act  made  provision  for  giving  compensation  for  injury 
done  to  persons  owning  any  land  taken  by  the  Company,  its  pro- 
-visions  were  held  to  extend  to  a  case  where  the  land  of  a  party 

(«)  2B.  &C.  708.  (6)  lOM.  &  W.  425. 

(c)  1  QfUe  &  Day.  589. 
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T.  T.  1853.  had  not  been  taken  by  the  Companj,  but  was  injuriously  affected 
cMfner.     ^  ^^^  lowering  a  road  in  part  of  the  land  in  question. 

In  CoUifuou  v.  I%e  Newcastle  and  Darlington  Railway  Co.  (a), 
the  Act  provided  that  ''  every  such  penalty  or  forfeiture  maj  be 
'<  recovered  by  summary  proceedings,  upon  complaint  made  before 
*'  two  or  more  Justices  of  the  Peace ;"  and  it  was  contended  that 
the  penalties  incurred  should  be  so  enforced.  But  Cresswell,  J^ 
says : — *'  You  read  the  word  '  may/  as  if  it  were  '  must;'  bat 
« besides  this,  no  express  remedies  need  be  provided,  in  order  to 
"  entitle  a  party  to  sue  for  penalties  imposed  by  Act  of  Parliament; 
"  your  argument  therefore  does  not  apply : "  thus  holding  that  the 
remedy  was  cumulative,  and  the  Common  Law  remedy  was  con- 
current— a  principle  which  it  is  submitted  must  rule  the  pRgent 
case. 

Also  in  Sharp  v.  Wairren  {h\  it  was  held  that  where  an  Act  of 
Parliament  gives  a  sununary  remedy  against  de&ultera,  though  in 
terms  apparently  pre9cribing  such  remedy,  that  remedy  was  cumu- 
lative, and  did  not  take  away  the  previous  right  to  sue  by  action  at 
law. — [PfiNNBFATHBB,  B.  We  decided,  in  Shaff^ley  v.  HomMby, 
that  the  62nd  section  did  not  take  away  the  Common  Law  right, 
which  is  in  conformity  with  the  principle  of  tboee  cases.— 
PiGOT,  C.  B.  And  that  decision  has  since  received  the  sanction 
of  the  Master  of  the  Rolls.] — Even  though  there  was  not  carekas- 
ness  on  the  part  of  the  Conunissioners,  they  are  liable  for  the  injoij 
done. — [PiooT,  C.  B.  Suppose,  to  put  an  extreme  case,  they 
made  a  canal  which  rushed  directly  on  the  mill,  and  carried  it 
away,  can  that  be  justified?] — The  Commissioners  must  carry  the 
principle  to  that  extent ;  but  they  are  prohibited  firom  lessening  the 
water-power:  still  they  have  done  so,  and  that  is  carelessness.— 
[PtGOT,  C.  B.  You  rely  not  on  the  carelessness  of  the  Commis- 
sioners as  the  gravamen  of  the  injury,  but  on  your  Common  Law 
right  to  redress  for  an  injury ;  and  your  argument  is,  that  if  they 
rely  on  their  powers  under  the  Act,  they  must  show  that  they  acted 
properly  and  in  conformity  with  its  provisions.] — ^That  is  oar 
argument.   As  to  the  alleged  ultimate  benefit  to  the  plaintiff,  be 

(a)  1  Car.  &  Kir.  546.  (6)  6  Price,  131. 
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may  not  then  enjoy  this  property;  and  the  right  to  the  use  of  water  T.  T.  1853. 

Exchequer. 
is  thus  expounded  by  Sir  John  Leach,  in  Wright  v.  Howard  (a)  : — 

*'  The  right  to  the  use  of  water  rests  on  clear  and  settled  principles. 
*•  Prima  facie,  the  proprietor  of  each  bank  of  a  stream  is  the  pro- 
*'  prietor  of  half  the  land  covered  by  the  stream ;  but  there  is  no 
"  property  in  water."  Again  : — "  Without  the  consent]  of  the 
"  other  proprietors  who  may  be  affected  by  his  operations,  no  pro- 
"prietor  can  either  diminish  the  quantity  of  water  which  would 
".otherwise  descend  to  the  proprietors  below,  or  throw  the  water 
"back  on  the  proprietors  above.  Every  proprietor  who  claims  a 
"right  either  to  throw  the  water  back  above,  or  to  diminish  the 
"  quantity  of  water  which  is  to  descend  below,  must,  in  order  to 
'*  maintain  his  claim,  either  have  an  actual  grant  or  license  from  the 
"  proprietors  affected  by  his  operations,  or  must  prove  an  uninter- 
"  rupted  enjoyment  of  twenty  years,  which  term  of  twenty  years 
"  is  now  adopted  upon  a  principle  of  general  convenience,  as  afford- 
"  ing  conclusive  presumption  of  a  grant." 

The  authority  of  that  case  is  expressly  recognised  and  approved  of 
in  Mason  v.  Hill  (b). — [Pennefatheb,  B.  The  difficulty  is  on  the 
38th  section.  Does  the  final  notice  protect  the  defendant  ?  or  would 
yon  contend  that  if  the  declaration  had  been  served  on  the  plaintiff, 
that  still  he  might  have  brought  his  action  ?] — Yes,  if  the  declara- 
tion had  been  served :  he  might  have  had  it  altered,  or  appealed 
against  it,  and  if  he  neglected  to  do  either,  he  could  not  complain 
of  the  declaration ;  but  suppose  they  injured  him  by  lessening  his 
water-power,  his  action  would  lie. — [Greene,  B.  Your  argument 
is  that  they  were  not  authorised  to  lessen  the  wat«r-power,  and  the 
Act  cannot,  therefore,  protect  them. — Pigot,  C.  B.  The  words 
"  hereinbefore  mentioned"  do  not  apply  to  by  far  the  greater  number 
of  acts  to  be  done ,  and  if  the  section  was  made  to  embrace  them,  far 
the  greater  number  of  the  acts  of  the  parties  would  be  without  a 
remedy.] — Counsel  referred  again  to  the  injury  sustained,  but  the 
Court  intimated  that  the  jury  had  awarded  damages  to  the  plaintiff; 
and  that  the  evidence  appeared  quite  suffiqient  to  support  that  finding. 

(fl)  1  Sim.  &  St.  190.  (6)  3  B.  &A.  304. 
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T.  T.  1853.       R.  C.  Walker,  in  reply. 
Excheqner, 
V— '  He  relied  strongly  on  the  words  of  9  Vic,^  c.  4,  s.  18 — "  Nor  any 

MALUBT 

^^  '*  other  matter  or  thing  done  or  omitted  to  be  done  by  the  said 

HORN  SB  r.  <«  Commissioners,  previously  or  subsequently  to  the  publishing  of 
"  such  final  notice,"  shall  invalidate  any  of  the  proceedings  under 
the  recited  Acts  or  that  Act.  That  the  omission,  therefore,  of  the 
declaration,  if  necessary,  could  not  invalidate  their  proceedings,  or 
prevent  their  jurisdiction  from  attaching.  The  action  at  law  is  taken 
away  by  express  negative  words  in  the  latter  part  of  that  section,  in 
which  it  is  enacted,  that  it  ''shall  not  be  lawful  for  any  person 
'^  whatever  in  any  manner  to  question,  &c.,  any  thing  whatsoever 
**  done  or  omitted  to  be  done  by  the  Commissioners  under  the  pro- 
"  visions  of  the  said  recited  Acts,  or  this  Act,  save  only  by  sach 
'*  petition  to  the  Court  of  Chancery  or  Exchequer  as  by  the  first 
"  recited  Act  is  allowed  in  case  of  appeals  respecting  mills  or  facto- 
"  ries  only."  The  petition  there  referred  to  is  the  petition  aotho- 
rised  by  the  52nd  section. 

Cur,  ad,  vuU. 


PiooT,  C.  B. 
June  11.  "Vire  are  all  of  opinion  that  the  exceptions  taken  to  the  charge 

of  the  learned  Judge  who  tried  this  case  must  be  overruled.  It 
is  unnecessary  now  to  recapitulate  the  evidence  given  at  the  trial; 
it  is  sufficient  to  state  generally  the  injury  complained  of  in  the 
declaration,  and  the  case  made  on  the  part  of  the  plaintiff  below. 
The  action,  as  appears  from  the  declaration,  was  brought  for  injuries 
to  the  plaintiff's  mill,  arising  from  one  or  both  of  two  causes: 
namely,  the  lessening  of  the  supply  of  the  head-water  that  worked 
the  plaintiff's  mill,  which  as  I  understand  would  follow  as  a  result 
from  lowering  the  level  of  the  lake  that  supplied  the  head- water; 
and  by  throwing  back-water  on  the  wheel  of  the  mill,  by  reason 
of  a  tap-drain,  carried  by  the  Commissioness  of  Drainage  into  the 
tail-race  of  the  plaintiff's  mill.  Evidence  was  given  at  the  trial  to 
establish  both  these  injuries.  In  the  bill  of  exceptions,  howcTer, 
there  is  no  point  presented  as  having  been  made  in  reference  to 
either  of  those  injuries,  as  distinguished  from  the  other:  a  general 
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▼erdict  for  £200  was  found  for  the  plaintiff,  and  the  objections  T.  T.  1863. 
pointed  by  the  bill  of  exceptions  went  to  the  charge  of  the  learned  Exchequer. 
Judge,  in  reference  to  the  entire  action.  As  to  the  nature  of  the 
action,  there  is  no  count  in  the  declaration  complaining  that  the  hornsby. 
Commissioners  were  guilty  of  negligence  in  the  execution  of  the 
works ;  and  the  case  rests  solely  on  the  ground  that  it  was  proved  at 
the  trial  that  the  Commissioners  were  guilty  of  exceeding  their  juris- 
diction, and  that  the  plaintiff  was  therefore  entitled  to  a  verdict, 
awarding  him  compensation  for  the  injury  his  mill  had  sustained. 
The  Commissioners  resisted  the  action,  on  the  grounds,  first,  that 
thej  were  acting  in  the  exercise  of  their  jurisdiction,  and  that 
acting  within  it,  and  without  negligence  (which  was  not  alleged,  as  I 
have  already  stated,  by  the  plaintiff),  the  action  could  not  be  main- 
tained ;  and  secondly  they  relied,  as  in  the  case  of  Sharpley  v. 
Jffam9b^{a),  on  the  provisions  of  the  9  Ftc,  c.  4,  s.  18,  and  con- 
tended that  the  final  notice  mentioned  in  that  section  must  be  taken 
as  concluding  all  question  as  to  their  previous  proceedings ;  and  also 
that  the  Common  Law  remedy  by  action  was  taken  away  by  that 
section.  They  also  relied  upon  that  portion  of  the  same  Act  entitled 
'^provisionB  for  summary  proceedings,"  and  alleged  that  the  pro- 
visions regulating  summary  proceedings  dispensed  with  the  necessity 
of  doing  those  preliminary  acts  that  the  plaintiff  contended  were 
requisite  in  order  to  confer  jurisdiction  on  the  Commissioners  to 
undertake  the  works.  The  first  question  I  shall  consider  is  whether, 
exclusively  of  the  18th  section  of  the  9  Vic,  c.  4,  and  the  pro- 
visions for  summary  proceedings  contained  in  that  Act,  there  be 
sufficient  in  the  case  to  establish  the  proposition  that  the  Commis- 
sioners have  done  any  thing  which,  if  not  cured  by  that  section  and 
those  provisions,  was  an  act  done  by  them  without  authority  and  in 
excess  of  their  jurisdiction  ?  In  the  case  of  Sharpley  v.  Hornsby 
the  same  question  arose  in  a  different  shape,  but  it  was  not  there 
necessary  positively  to  decide  it.  In  that  case  there  were  two  sets 
of  counts — one  alleging  that  even  although  the  Commissioners  had 
jurisdiction,  an  injury  having  been  done  to  the  plaintiff  fa^  their 
negligence  in  the  execution  of  the  works,  they  were  liable  to  an 
action  at  Common  Law ;  and  the  other  set  of  counts  was  framed 
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T.  T.  1853.  with  a  view  to  sustain  the  position  that  the  authority  conferred  by 
the  Act  had  not  been  observed  by  the  Commissioners,  and  that  they 
therefore,  proceeding  without  jurisdiction,  having  injured  the  plain- 
tiff, were  liable  to  an  action.  It  was  not  necessary,  however,  for 
the  Court  to  decide  in  Sharpie^  v.  Homsby  the  question  that  where 
the  Commissioners  exceeded  their  jurisdiction  an  action  lay.  It  was 
enough  to  decide  tliat  even  though  they  established  that  they  bad 
acted  within  their  jurisdiction,  still,  if  acting  within  it,  they  were 
guilty  of  negligence  in  the  execution  of  the  works,  they  were  liable 
to  an  action,  at  least  in  such  cases  as  that  which  was  then  before 
the  Court ;  in  which  it  appeared  that  the  persons  employed  by  the 
Commissioners  were  not  persons  whom  it  was  incumbent  upon 
them,  under  the  Act  of  Parliament,  to  employ,  but  persons  selected 
by  themselves,  and  for  whose  conduct  they  were  therefore  responsible. 
I  went  minutely  through  the  Acts  of  Parliament  in  that  case,  as 
the  opinion  I  entertained  was,  that  on  both  grounds  the  verdiet 
should  be  set  aside,  although  it  was  not  necessary  to  decide  the  case 
upon  one  of  them,  viz.,  the  want  or  excess  of  jurisdiction.  I  find 
in  the  report  of  the  case  my  views  stated,  upon  the  construction  of 
the  several  sections  of  the  Act.  I  conceived  the  Commissioners  did 
not  possess  jurisdiction  in  the  proceedings  complained  of,  as  thej 
had  not  acted  in  accordance  with  the  declaration  by  which,  in  mj 
opinion,  they  were  bound.  They  might,  in  that  case,  have  introduced 
proper  terms  into  the  declaration,  in  order  to  have  acquired  juris- 
diction to  carry  on  their  works,  but  they  had  neglected  to  do  so; 
and  being  bound  by  the  terms  of  the  declaration,  they  had  no 
jurisdiction  to  interfere,  as  they  had  done,  with  the  plaintiff's  mill 
The  question  of  liability  on  the  part  of  the  Commissioners,  for  acts 
done  without  jurisdiction,  has  in  the  present  case  also  arisen ;  bat  it 
is  now  necessary  that  the  Court  should  positively  decide  it ;  and  in 
going  through  these  Acts  of  Parliament,  I  shall  be  obliged  to  traverse 
some  of  the  same  ground  that  I  went  over  in  Sharpley  v.  Homdj/* 
The  case,  however,  is  one  of  such  very  great  importance,  that  it  is 
proper  that  the  grounds  of  our  decision  should  be  distinctly  known 
to  those  who  are  to  be  governed  in  their  conduct  by  our  decisions. 
I  shall  therefore  go  through  certain  portions  of  the  Drainage  Acts, 
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to  show  that  they  require  certain  preliminary  acts  to  be  be  done  by  T.  T.  1863. 

Exchequer, 
the  Commissioners,   before  they  can  interfere  with  the   working 

water-power  of  mills  or  factories.  In  the  case  now  before  us,  the 
plaintiff  alleges  that  his  mill  has  been  injuriously  affected  by  the 
Commissioners,  in  two  ways. — [His  Lordship  then  stated  minutely 
the  several  counts  of  the  declaration  (a).] — The  allegations  in  the 
pleadings  amount  in  substance,  I  think,  to  these — ^that  the  plaintiff  was 
injured  by  reason  of  the  .Commissioners  diminishing  the  amount  of 
the  working  water-power  of  his  mill ;  and  by  impeding  the  motion 
of  the  mill-wheel  by  back-water,  caused  by  the  tap-drain  constructed 
by  them.  The  manner  in  which  these  things  occurred  was  this : — 
The  mill  was  supplied  with  water  in  a  very  singular  manner ;  it  was 
situated  between  two  lakes,  Lough  Mask  and  Lough  Coirib,  and  the 
water  from  Lough  Mask  did  not  flow  out  of  the  lake  in  the  ordinary 
manner,  but  escaped  through  fissures,  and,  running  under  ground  for 
a  considerable  distance,  rose  again  at  a  certain  elevation  above  the 
plaintiff's  mill,  and  supplied  it  with  head- water,  and  having  passed 
the  mill  it  again  sunk  into  the  earth  and  flowed  under  ground  into 
Lough  Corrib.  The  Commissioners  had  engaged  in  two  classes  of 
works — one  for  the  purpose  of  draining  lands,  and  the  other  for  the 
purposes  of  navigation,  by  cutting  a  navigable  canal  from  Lough 
Mask  to  Lough  Corrib.  The  result  of  both  these  operations  was,  as 
stated  to  us,  to  lower  the  medium  level  of  Lough  Mask.  With  respect 
to  that  portion  of  the  works  connected  with  navigation,  there  is 
nothing  that  appears  in  the  evidence  before  us,  to  show  that  these 
works  were  authorised  by  the  statutes,  as  the  Drainage  Acts  giv^ 
no  authority  to  commence  such  operations  per  se,  those  Acts  con- 
templating (as  regards  navigation)  that  when  the  drainage  of  lands 
was  likely  to  be  effected  in  such  a  way  that  rivers  were  capable 
of  being  rendered  navigable,  or  their  navigation  improved,  in 
connection  with  the  drainage,  then  that  work  might  be  carried 
into  execution,  through  the  instrumentality  of  certain  proceedings 
connected  with  drainage.  The  work  might  be  commenced  either 
upon  the  memorial  of  any  person  interested  in  the  river  adjacent 
to  the  lands  to  be  drained,  or  of  the  secretary  to  the  grand  jury 
(a)   Vide  supra. 
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T.  T.  1853.  of  the  countj  in  which  such  river  or  some  part  of  it  was  situated. 
Excht&ucr* 

With  respect  to  the  mere  drainage  of  lands,  that  work  was  to 

be  commenced  on  the  memorial  of  the  person  interested  in  the 

lands  proposed  to.  be  drained.     In  the  present  case,  there  appears 

upon  the  evidence  to  have  been  two  classes  of  operations  in  progress, 

and  under  the  provisions  of  these  Acts  a  name  was  given  to  each 

district  in  reference  to  the  two  classes  of  operations ;  with  respect  to 

one  of  them,  viz.,  **  the  district  of  Lough  Mask  and  the  river  Robe," 

the  works  appear  to  have  been  undertaken  under  the  provisions  for 

summary  proceedings  enacted  hj  the  9  Vie.  c.  4 ;  but  with  respect  to 

the  other,  viz.,  '*  the  Lough  Corrib,  Mask  and  Carra  district,"  the 

operations  were  not  undertaken  under  the  provisions  for  summary 

proceeedings  contained  in  that  Act.     The  operations  in  the  former 

district  related  solely  to  draining,  but  those  in  the  latter  related  not 

only  to  drainage  but  also  to  navigation  ;  but  the  works  which  iorm 

the  subject  of  the  present  controversy  were  works  carried  on  in  each 

district,  and  of  each  class.   Now,  such  was  the  nature  of  the  injury 

complained  of  in  this  action,  and  such  were  the  classes  of  operatioos 

in  which  the  Commissioners  were  engaged ;  and  the  proposition  that 

we  are  to  consider  here  is  this,  whether  or  not  the  Commissioners, 

before  they  pommenced  or  undertook  any  portion    of  the  work 

oalculated  to  do  an  injury  to  mills  or  factories,  were  bound  to 

have  taken  certain  steps  prescribed  by  the  Act  of  Pariiament?  and 

one  of  these  steps  was  the  signing  and  publishing  of  a  declaratioii 

which  should  specify   what  works  they  intended  to  perform,  by 

which  the  water-power  of  the  mill  was  likely  to  be  affected.    The 

question  then  is,  whether  it  is  essential,  in  order  to  confer  upon  the 

Commissioners  a  right  to  commence  works  whereby  the  working 

water-power  of  a  mill  is  proposed  to  be  interfered  with,  that  they 

should   previously  sign   and   publish  a  declaration  ?      It  is  right 

to  consider  what  is  to  set   the  Commissioners   in   motion.    The 

proceedings   under   the   Act    of  Parliament,  as  regards  drainage, 

are  simply  these  : — ^Any   person    interested  in    lands  capable  of 

being  drained,  or  improved  by  drainage,  may  present  a  memorial 

to  the  Commissioners,  praying  that  the  lands  may  be  drained  or 

improved  by  drainage  under  the  provisions  of  the  Act ;  and  in  case 
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of  the  improvement  of  navigation  in  connection  with  drainage  being  T.  T.  1853. 
contemplated,  a  similar  memorial  may  be  presented  to  the  Commis- 
sioners, either  by  any  person  interested  in  the  river  adjacent  to  the 
lands,  or  by  the  secretary  of  the  grand  jury  of  the  county  in  which 
such  river  js  situated.  I  shall  at  present  deal  with  the  case  of  the 
memorial  of  a  person  interested.  The  Commissioners,  on  receiving 
such  memorial,  are  to  direct  some  engineer  or  other  competent 
person  to  inspect,  and,  if  they  shall  deem  fit,  to  make  a  survey  of  the 
lands  or  river  intended  to  be  improved ;  and,  upon  the  report  of  the 
surveyor,  the  Commissioners  are  empowered  to  decide  whether  or 
not  it  is  expedient  to  undertake  the  proposed  works ;  and  they  are 
directed  to  notify,  in  writing,  to  the  memorialist  the  decision  to 
which  they  have  arrived.  The  Commissioners  are  to  require  a 
deposit  from  memorialist,  sufficient  to  defray  the  preliminary  ex- 
penses; and  if  they  deem  it  expedient  to  undertake  the  proposed 
works,  they  are  to  require  a  further  deposit,  for  the  purpose  of 
meeting  the  expenses  of  making  further  surveys  of  the  lands  or 
rivers  proposed  to  be  improved,  together  with  schedules,  maps, 
plans  and  other  matters  prescribed  to  be  done  by  the  Act ;  and  a 
more  minute  survey,  if  they  think  fit,  is  accordingly  to  be  made, 
and  schedules  and  plans  prepared,  containing  a  full  description  of 
the  lands  proposed  to  be  drained,  and  the  lands  or  other  property 
likely  to  be  afiected  by  the  proposed  works;  and  these  schedules 
and  plans,  when  completed,  are  to  be  deposited  in  such  conve- 
nient place  as  the  Commissioners  may  think  proper  ;  and  the 
Commissioners  are  to  cause  a  notice  of  the  places  where  they 
have  been  deposited  to  be  published  in  some  local  newspaper; 
and,  when  it  is  proposed  to  improve  the  navigation  of  a  river,  to  be 
served  on  the  secretary  of  the  grand  jury  of  the  county  in  which 
the  river  is  situated ;  but  when  a  mill  is  likely  to  be  affected  by  the 
proposed  works,  notice  is  to  be  served  upon  the  owner  or  person  in 
charge  of  the  mill :  and  by  the  5  &  6  Ftc,  c.  89,  the  documents  so 
deposited  were  to  remain  for  inspection  during  six  successive  weeks ; 
but  by  the  9  Ftc,  c.  4,  they  are  required  to  remain  only  for  three 
weeks.  And  all  persons  are  to  be  entitled  to  receive  copies  of  those 
documents,  on  payment  of  the  costs  of  making  them,  and  to  have  six 
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T.  T.  1663.  weeks  by  the  former  Act,  reduced  to  three  weeka  hj  the  latter  one, 
Exchequer*      - 
v...^ '     from  the  publication  of  the  notice,  to  make  their  ojections  to  the 

schedules,  plans  or  other  matters  specified  in  the  Act.   That  having 
HOBNSBT.     been  done,  the  Commissioners  are  required  to  call  one  or  more 
meetings,  consisting  of  two  classes  of  persons — ^those  who  are  pn>- 
prietors  or  lessees  of  the  lands  which  are  the  objects  of  the  proposed 
operations,  and  those  whose  lands  or  property  are  likely  to  be  affected 
by  the  works ;  and  for  that  purpose  they  are  empowered  to  fix  a 
day  or  days  after  the  expiration  of  the  notice  of  the  deposit  of  the 
schedules  and  plans ;  and  in  case  of  calling  another  meeting,  bj  a 
subsequent  notice,  then  an  interval  of  twenty  days  must  elapse 
between  the  serving  of  the  subsequent  notice  and  the  holding  of  that 
meeting.     At  such  meetings  the  Commissioners  shall  attend,  and 
parties  who  are   interested  in  the  lands  or  river  to  be  improved 
may  make  objections  in  relation  to  the  proposed  scheme ;  and  the 
Commissioners  are  bound  to  hear  such  objections,  and  are  em- 
powered to  receive  evidence  on  oath  upon  the  subject ;  and,  having 
considered  the  objections,  they  are  to  cause  such  alterations  as  they 
may  think  expedient  to  be  made  in  the  schedules,  plans  and  other 
documents  deposited,  and  to  sign  them  when  so  altered;  and  they 
are  also  charged  to  preserve  those  documents  in  the  office  in  Dublin, 
and  to  deposit  copies  with  the  Clerk  of  the  Peace  of  each  county  in 
which  such  works  are  proposed  to  be  executed ;  and  they  are  to 
remain  open  for  public  inspection   at  all  reasonable  times,  upon 
payment  of  the  fee  of  one  shilling.    Now,  in  what  manner  do  we 
find  provision  made  that  the  owners  of  mills  may  avail  themselves 
of  these  proceedings  for  their  protection  ?     In  the  first  place,  upon 
the  memorial  for  the  purposes  of  drains ge^  or  navigation  connected 
with   drainage,  being  presented,  the  engineer  or  other  competent 
person  must,  in  his  preliminary  report,  amongst  other  things,  report 
as  follows : — **  Whether  it  may  be  necessary  or  expedient  for  the 
**  execution  of  such  works  to  purchase,  remove,  injure,  or  alter  any 
"  weir,  dam,  mill,  factory,  or  other  building  or  property,  and  whe- 
**  ther  any  and  what  improvement  would  or  might  be  efifected  in  any 
"  existing  water-power ;  and  whether  any  new  water-power  would 
«  or  might  be  created  in  conjunction  with  such  works,  &c.     .     •    • 
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*'  And  such  engineer  or  other  person  shall  report  to  the  Cgmmis-  T.  T.  1 863. 
"  sioners  the  nature,  extent  and  probable  expense  of  effecting  the  v...^^-.^ 
"  purposes  aforesaid,  and  the  lands,  mills,  &c.,  to  be  affected  by  such 
"works,  and  the  benefit  or  injury  likely  to  arise  to  such  lands, 
*^  mills,  &c.,  from  such  works  and  the  several  matters  aforesaid." 
And  by  the  12th  section,  which  directs  a  more  minute  survey  and 
further  inquiries  as  to  the  lands  and  other  property,  the  engineer  is 
directed  to  report  the  probable  amount  of  money  payable,  amongst 
other  things,  for  the  purchase  of  any  mills  or  other  property  re- 
quired to  be  purchased  for  the  purpose  of  such  works;  and  the  13th 
section,  in  providing  for  the  publication  of  the  notice  of  the  deposit 
of  the  schedules  and  maps,  as  in  reference  to  the  owners  of  mills  or 
factories,  contains  an  especial  provision  as  follows  : — '*  And  in  all 
**  cases  where  it  shall  be  proposed  to  take  or  remove  any  mill  or  fac- 
**  toiy,  or  to  lower,  raise,  or  modify  any  weir,  dam,  or  other  work 
**  or  obstruction  connected  with  any  mill  or  factory,  a  copy  of  such 
"  notice  shaU  be  served  on  the  owner,  lessee,  or  occupier,  or  person 
"  in  charge  of  such  mill  or  factory,  or  posted  on  the  door  or  wall 
"  thereof;  and  by  such  notice  all  parties  interested  shall  be  required, 
"  on  or  before  a  day  to  be  therein  named,  not  sooner  than  six  weeks 
"from  such  publication,  &c.,  to  transmit  to  the. secretary  of  the  said 
«  Commissioners  their  objections,  if  any,  to  such  schedules,  maps, 
"  plans,  sections  and  estimates,  and  all  other  objections  which  such 
"  parties  shall  think  fit  to  make,  with  respect  to  any  thing  proposed 
"  to  be  done  by  the  said  Commissioners  under  the  provisions  of  this 
**  Act/*  Now,  with  reference  to  the  lands  to  be  drained,  the  Legis- 
lature considered  that  it  would  be  for  the  benefit  of  the  owners  of 
lands,  that  the  consent  of  a  portion  of  them  should  bind  the  rest ; 
and  these  proceedings,  as  to  the  owners  of  lands  thus  to  be  bene- 
fited, are  provided  for  by  the  machinery  of  the  Act ;  the  Commis- 
sioners are  empowered  to  hold  meetings  and  make  inquiries  for  the 
purpose  of  ascertaining  whether  a  sufficient  assent  has  ,been  ob- 
tained :  but  it  is  plain,  that  although  the  owners  of  lands  proposed 
to  be  drained  must  be  aware  of  the  contemplated  works,  and  alive 
to  all  that  is  going  on,  yet  that  the  owner  of  a  mill  which  may 
derive  its  supply  of  water  from  a  remote  locality  (as  in  the  present 
VOL.  3.  53  L 
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T.  T.  1853.  case,  from  a  lake  three  miles  distant)  may  be  utterly  ignorant  of 
the  improvement  contemplated  in  that  locality,  and  of  the  proceed- 
ings  as  to   the  lands,    about  which  he   is   wholly   uninterested. 
Accordingly,  the  mill-owners  being  no  parties  to  the  proceedings, 
it  is  obligatory  on  the  Commissioners,  as  soon  as  the  first  inqairj 
is  made  and  perfected,  and  the  mill-owners  likely  to  be  affected  by 
the  proposed  operations  ascertained,  not  merely  as  in  reference  to 
the  owners  of  lands,  to  lodge  a  copy  of  the  notice  of  the  deposit 
of  the  schedules  and  maps  with  the  secretary  of  the  grand  jury, 
or  send  a  copy  for  publication  to  some  local  newspaper,  but  also 
to  give  distinct  and  specific  notice  to  the  owners  of  mills  of  the 
matters  I  have  mentioned.      That  having  been  done,  a  meeting 
of  the  persons  interested  is  to  be  called,  under  the  provisions  of 
the  l6th  section,  and  the  proceedings  at  that  meeting  are  regu- 
lated by  the  17th  section,  which,  after  requiring  the  Commissioners 
to  attend  and  hear  and   inquire  into  objections  on  the  part  of  all 
persons  interested  in  the  lands  or  river  to  be  improved,  proceeds 
thus : — "  And  also  unto  all  such  objections  as  shall  have  been  made, 
'*  or  shall  then  and  there  be  made,  by  or  on  behalf  of  the  owner, 
"lessee  or  occupier,   or   other  persons   interested  in   any  miU  or 
"  factory  likely  to  be  affected  by  any  thing  proposed  to  be  done 
'^  by  the  Commissioners,  &c. ;  and  ai^r  having  considered  all  such 
f'  objections  as  aforesaid,  they  shall  cause  such  alterations  (if  any) 
"  as  they  shall  deem  expedient  to  be  made  in  the  schedule,  &c., 
**and  shall  sign  the  same;''  and  the  Commissioners  are  also  by 
that  section   directed  to  receive  evidence   on  the  matters  before 
them.    What  is  the  legal  effect  of  what  I  have  now  read?  The 
Commissioners  are,  to  a  certain  degree,   constituted  a  Court  in 
themselves,  with  power  to  receive  evidence  upon  oath ;  and  having 
heard  the  testimony  of  the  witnesses,  it  is  obligatory  on  them  to 
decide   upon  the  objections   of  the   parties,  upon  whom  they  ire 
bound  to  serve  notice — that   is   to   say,    upon  all   those  who  are 
likely  to  be  affected  by  the  proposed  operations  ;  and  the  effect  then 
of  these  sections   is,  that   before  the  Commissioners  shall  assume 
the  jurisdiction    conferred   upon   them    by  section  17»   they  shall 
bring  the   mill-owners  within  their  jurisdiction,  by  serving  them 
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^th  this   notice,   in  the   manner  prescribed   by  the  Idth  section.  T.  T.  1863. 
The    next    proceeding   that   the   Commissioners  are  called   on  to  ' 

adopt  is    the   making   of  a   declaration,  and  that  is  to  be  made 
under  section  33,  after  the  assent  of  two-thirds  of  the  proprietors  has 
been    obtained.     What   the    declaration   is  required   to  contain  is 
set  forth  with  great  particularity  in  that  section. — [His   Lordship 
read   the   section,   so   far   as    it    prescribed  what   the  declaration 
should  contain.] — And  by  that  section  it  was  directed,  "  That  in 
**  all  cases,  when  it  is  proposed  to  interfere  with  any  mill  or  fuc- 
"  tory,  &C.,  the  said  Commissioners  shall   deliver,  or  cause   to   be 
'delivered  to  the  owner  or  occupier  of  any  such  mill  or  factory, 
*'or   to   his   clerk,    agent   or   servant,  superintending  the  same,  a 
«« copy  or  duplicate  of  such  declaration  as  aforesaid,  together  with 
^'a  written  description   of  such   parts   of  the  proposed  works  as 
''shall  be  intended  to  be  executed  at  or  in  respect  of  such  mill 
'*  or  factory ;  and  all  persons  may  inspect,'*  &c.    It  was  these  latter 
words  that  raised  one  of  the  questions  in  Sharpley  v.  Homsby  (a). 
The  delivery  of  this  document  is  to  follow  the  deposit  of  the  sche- 
dules, maps  and  other  documents,  as  provided  for  by  section   12. 
But   before  the   Legislature  proceeded  by  section   33   to  declare 
what  were  to  be  the  contents  of  this  declaration  in  ordinary  cases, 
they  made  by  section  22  a  provision  that  it  is  important    to  no- 
tice :  it  is  enacted  by  that  section,  '*  That  no  work  for  the  improve- 
"  ment  of  the  navigation  of  any  such  river,  or  part  of  a  river  as 
"  aforesaid,  shall  be  commenced,  unless  a  declaration,  as  hereinbefore 
"mentioned,  shall  have  been  made  at  the  presentment  session  or 
"  sessions  of  the  barony  or  half  barony,  &c.,  approving  of  the  pro- 
*'  posed  works,"  &c.     Thus,  that  section,  dealing  with  another  class 
of  persons,  not  directly  interested  in  the  drainage,  namely  the  in- 
habitants of    counties,   provides,   that  before   any   thing  is   done 
in  reference  to  a  river  in  which  they  are  interested,  a  declaration 
should  be  made  by  them,  approving  of  such  works.     Section  29  is 
the  first  containing  any  particular  provision  with  respect  to  mills, 
and  it  enacts,  '*  That  in  cases  where,  from  the  damming  up  of  any 
"  river  or  stream,  by  weir,  dam  or  other  obstruction,  of  any  mill  or 
*' factory,  occasional  damage  may  arise,  by  the  overflowing  of  such 
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'^  river  or  stream,  it  shall  be  lawful  for  the  said  Commissioners  to 
'*  construct  any  reservoir,  &c.,  or  back-drain,  and  to  erect  any  flood- 
'^  gates,  &c.,  and  to  make  any  alterations  in  the  dams^  <S£c.,  con- 
"  nected  with  such  mills  or  factories,  which  shall  be  necessary  to 
^^  prevent  the  ill  consequences,  &c.:  but  always  so,  that  the  sup- 
•^  ply  of  water  sufficient  for  securing  the  amount  of  working  water- 
-power, theretofore  enjoyed  by  such  mill  or  factory,  shall  not  be 
"  thereby  lessened,"  &c.  Now,  by  reference  to  the  interpretatioa 
clause,  it  appears  that  the  word,  ^' river"  shall  extend  to  all 
rivers,  lakes,  canals,  streams  and  estuaries;  therefore  in  sec- 
tion 29,  reading  "  lake "  for  "  river,"  we  have  an  enactment,  that 
the  Commissioners  may,  where  damage  arises  from  the  overflowing 
of  any  lake,  construct  a  back-drain.  Now,  that  is  exactly  what 
the  Commissioners  have  done  in  this  case.  The  lake  from  which 
the  plaintiff's  mill  was  supplied  with  water  caused  occasional 
damage  by  overflowing,  and  to  prevent  that,  a  back-drain  was 
made  by  the  Commissioners  ;  and  it  was  that  canal  which,  passing 
by  the  plaintifl^'s  mill,  carried  off  a  considerable  quantity  of  the 
water  that  otherwise  would  have  flowed  as  head- water  to  the 
wheel.  It  is  clear  the  Commissioners  were  acting  under  the  pro- 
visions of  this  section ;  but  the  Commissioners  were  required  to 
perform  that  work  in  such  a  manner,  that  *'  the  supply  of  water 
"  sufficient  for  securing  the  amount  of  working  water-power,  theie- 
"  tofore  enjoyed  by  any  such  mill  or  factory,  shall  not  be  thereby 
''  lessened ; "  and  it  was  also  provided,  that  *'  the  level  of  the 
"water,  at  which  such  amount  of  working  water-power  shall  be 
"  secured,  shall  be  previously  inquired  into  and  ascertained  by  the 
"  said  Commissioners ;  and  all  persons  interested  in  any  such  mill 
"or  factory,  or  in  any  land  to  be  drained  as  aforesaid,  shall  be 
"  at  liberty  to  object  to  the  level,  &c. ;  and  the  Commissioners 
"  shall  hear  and  decide  upon  all  such  objections,  and  declare  what 
"  such  level  shall  be,  and  shall  state  the  same  in  the  declaratioa 
^  hereinafter  directed  to  be  made  by  the  said  Commissioners,"  &c. 
Thus,  the  mill-owners  and  land-owners  shall  have  an  opportunity 
of  objecting  to  the  level  ascertained  by  the  Commissioners,  and  of 
having  a  decision  upon  their  objections,  and  then  the  level  deter- 
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Exchequer. 
ment  of  it  inserted  in  their  declaration.    Then  section  32,  in  dealing     ^  *  ■  y    ^ 

.    .      ,  .  ,  ,  MALLEY 

with  the  mill-owners  who  are  not  original  parties  to  these  proceed-  ^^ 

ings  (and  the  provisions  of  which  are  very  analogous  to  those  of  hobwsbt 
section  22,  dealing  with  grand  juries,  who,  like  mill-owners,  are  not 
original  parties),  provides  that  before  the  Commissioners  shall  pro- 
ceed to  take  any  mill,  under  the  provisions  of  the  preceding  section, 
or  to  affect  any  "constructions,  Sections,  lowering,  raising  or 
alteration,"  the  Commissioners  shall  insert  in  the  declaration  such 
statement  as  to  these  several  matters  as  they  are  directed  to  make 
by  section  33,  in  cases  where  any  mill  or  factory  is  proposed  to  be 
interfered  with.  If  the  statute  stopped  there,  it  would  appear  quite 
dear  to  me  that  before  the  Commissioners  could  enter  into  any  in- 
vestigation of  these  matters,  at  the  meeting  of  the  persons  interested, 
a  report  should  have  been  made,  and  that  before  doing  any  thing 
further,  the  mill-owners  should  have  had  an  opportunity  not  only  of 
ascertaining  what  was  proposed  to  be  done,  but  also  of  being  heard 
on  their  own  behalf;  then  there  should  have  been,  by  the  Commis- 
sioners, a  distinct  adjudication,  or  what  is  called  in  the  statute  "  a 
declaration"  of  what  the  works  were  that  they  intended  to  institute. 
But  if  any  doubt  remained  on  this  part  of  the  subject,  it  is  removed 
by  section  35,  which  shows  the  species  of  relief  intended  to  be 
given  against  acts  of  that  Court  (of  the  Commissioners),  viz.,  by 
appeal  to  the  Assistant-Barrister  against  their  declaration ;  and  by 
section  36,  a  further  appeal  is  given  from  the  decision  of  the 
Assistant-Barrister  to  the  Courts  of  Chancery  or  Exchequer,  and 
the  appeal  is  given  not  only  against  any  act  of  the  Commissioners, 
but  against  any  thing  proposed  to  be  done,  and  a  power  is  given 
to  the  Courts  of  Chancery  and  Exchequer,  not  given  to  the 
Assistant-Barrister,  of  making  any  alteration  in  the  scheme  of  the 
Commissioners  that  may  be  deemed  just.  Nothing  can  be  plainer 
than  the  legislation  of  these  sections.  A  right  of  appeal  is  given, 
and  that  not  against  what  is  done,  but  what  is  proposed  to  be  done. 
The  declaration  of  the  Commissioners  must  be  made,  in  order  to 
give  the  party  aggrieved  an  opportunity  of  making  that  appeal,  and 
of  obtaining  that  redress  which  he  could  not  obtain  unless  that 
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subject  are  numerous,  but  not  perplexed. 


MALLET 

V. 
HOBKSBY. 


The  sections  of  the  Act  bearing  upon  this 
Thej  cannot  be  mis- 
understood, for  the  Legislature  appears  to  have  most  elaborately 
provided  that  the  Commissioners  shall  have  no  authority  to  interfere 
with  the  property  of  mill-owners,  except  in  strict  compliance  with 
the  terms  prescribed.  Where  the  Commissioners  fail  to  obserre 
these  provisions,  thej  act  in  transgression  of  the  enactments  of  the 
Legislature,  and  their  proceedings  must  be  regarded  as  it  were 
coram  non  Judiee.  There  are  other  sections  of  the  Act  showing 
that  the  Legislature  had  this  object  in  view,  but  it  would  be  over- 
labouring the  case  to  refer  to  them  all.  This  was  the  conclusion  at 
which  I  arrived  when  the  case  of  Sharpley  v.  Hornshy  was  before 
us,  although  there  it  was  not  necessary  to  decide  the  question 
of  jurisdiction ;  but  I  entertained  no  doubt  upon  it  then,  nw  do 
I  now,  when  it  has  become  necessary  for  the  Court  to  decide  it. 
In  that  case  a  declaration  was  made  by  the  Commissioners,  but 
it  omitted  certain  statements  that  it  should  have  contained.  The 
proceedings  were  not  adaptod  to  the  declaration. 

In  the  present  case  no  declaration  at  all  has  been  made,  and  thas 
the  Commissioners  have  failed  to  perform  one  of  the  most  essential 
acts  connected  with  their  office,  and  injury^  has  been  alleged  in 
the  declaration,  and  found  by  the  jury. 

The  next  question  is,  whether  there  is  any  thing  in  9  Vie.  t,  4, 
8.  18,  that  exempts  the  Commissioners  from  liability  in  this  case, 
and  whether  final  notice  precludes  all  questions  as  to  these  pre- 
liminary matters  being  performed  ?  Now  I  confess  it  appears  to  me 
that  any  person  not  accustomed  to  legal  ingenuity  would  be 
astonished  to  hear  such  a  proposition ;  and  regarding  the  latter  Act, 
it  is  the  last  thing  I  should  conceive,  that  the  Legislature  intended 
to  confer  powers  so  absolute  upon  any  public  body.  It  has  been 
said  that  the  Commissioners  are  persons  of  very  high  character  and 
very  great  ability ;  but  still,  admitting  their  character  to  be  ever  so 
excellent,  it  would  not  be  safe  to  entrust  any  public  officers  with 
authority  so  great,  and  it  certainly  was  not  intended  to  do  so ;  for 
although  I  feel  confident  that  their  object  is  to  benefit  the  public, 
yet  it  is  necessary  for  them,  in  most  of  their  proceedings,  to  act  by 
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Exchequer, 
therefore,  as  they  must  be  guided  in  their  conduct  by  the  infer-     >— v ' 

mation  received  from  those  persons  whp  act  under  them,  they  could  ^^ 

not  exercise  that  impartiality  and  justice  which  must  be  expected  hobnsby. 
from  persons  entrusted  with  such  powers.  These  works  are  precisely 
of  that  nature  which  rendered  it  necessary  that  the  provisions  of 
these  statutes  should  be  strictly  followed  by  the  Commissioners,  and 
that  persons  who  might  be  interfered  with  should  be  apprised  of 
the  proceedings,  and  have  an  opportunity  of  guarding  their  pro- 
perties against  any  ill  effects  from  the  operations  of  the  Com- 
missioners, in  the  manner  provided  for  them  by  these  Acts  of 
Parliament.  There  should  be  the  most  ample  power  for  persons 
interested  to  make  their  complaints.  If  they  neglect  the  opportunity 
when  it  has  been  afforded  to  them,  I  express  no  opinion  how  they 
will  be  affected,  but  it  would  be  monstrous  if  the  Commissioners 
could  say  with  effect,  as  they  have  said  here — We  have  abstained 
purposely  from  making  this  declaration — we  were  not  bound  to 
make  it,  but  we  have  now  published  a  notice  in  the  Gazette,  and 
that  shall  be  final  and  conclusive.  Such  is  the  nature  of  the  defence 
in  the  present  case.  Such  a  proposition  as.  that  which  has  been 
adduced  is  most  startling ;  and  unless  the  words  of  the  statute  were 
perfectly  clear,  I  never  could  imagine  that  it  was  the  intention  of 
the  Legislature  that  any  thing  so  unjust  should  be  effected,  as  that, 
under  the  pretext  of  affording  security,  they  should  remove  all ' 
possibility  of  remedy.  The  question  is,  did  or  did  not  the  9  Vic, 
c  4.  s.  18,  protect  the  Commissioners  from  responsibility,  and 
exclude  all  controversy?  It  is  unnecessary  for  me  now  to  state 
why  I  am  of  opinion  that  the  jurisdiction  at  Conunon  Law  is  not 
taken  away ;  that  I  have  already  done^n  Sharphy  v.  Homshy  :  and 
the  proposition  is  one  that  applies  as  well  in  case  of  negligence  as 
in  case  of  excess  of  jurisdiction,  for  section  18  regarded  matters  of 
procedure  alone,  and  therefore  was  applicable  to  proceedings  of  a 
formal  nature,  and  not  to  those  essential  for  the  purpose  of  confer- 
ring jurisdiction.  If  it  were  necessary  that  the  Commissioners 
should  make  this  declaration,  so  as  to  create  jurisdiction  in  them- 
selves, that  would  not  be  matter  of  procedure,  and  we  have  already 
decided  that  the  final  notice  did  not  create  any  such  jurisdiction. 
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section  18  of  the  9  Vic,  c.  4.  Since  the  case  of  Sharpley  v. 
Homshy  was  decided  in  this  Court,  two  cases  somewhat  similar 
have  come  before  the  Master  of  the  Rolls,  and  although  not  yet 
reported  (a),  I  have  ascertained  that  the  decision  of  that  eminent 
Judge  was  in  conformity  with  the  decision  of  this  Court.  The 
question,  it  is  true,  arose  in  a  Court  of  Equity,  but  if  this  answer  to 
an  action  at  law  be  a  good  one,  it  would  also  be  a  good  answer  to  a 
suit  in  a  Court  of  Equity,  and  I  must  say  that  the  opinion  of  the 
Master  of  the  Rolls,  either  upon  a  question  of  Common  Law  or  of 
Equity,  is  one  of  the  highest  authority.  Afler  these  two  decisions, 
and  the  judgment  of  this  Court  upon  a  former  occasion,  it  b  not 
necessary  to  repeat  our  reasons  upon  this  part  of  the  case. 

The  only  other  point  that  has  been  relied  upon'  by  the  Commis- 
sioners is,  that  by  virtue  of  that  portion  of  the  second  statute 
which  referred  to  summary  proceedings,  they  were  relieved  from 
the  obligation  of  doing  any  of  these  things  rendered  necessary  by 
the  first  statute,  in  order  to  confer  jurisdiction  upon  them,  and 
on  that  ground  that  they  were  justified,  if  they  thought  fit,  in 
withholding  the  declaration,  and  in  proceeding  without  observing 
any  of  the  requirements  of  the  5  &  6  Ftc,  c.  89«  This,  I  con- 
ceive is,  if  possible,  a  plainer  case  than  the  other — and  upon  these 
grounds,  that  the  portion  of  the  9  Vic,  c.  4  (namely,  from  section 
45  to  the  end  of  the  statute),  which  provides  for  summary  proceed- 
ings, does  not  refer  at  all  to  mills  or  factories,  or  to  any  thing  bm 
the  drainage,  and  improvement  of  the  drainage  of  lands  ;  and  the 
statute  is  framed  in  such  a  manner  as  to  show  that  the  Legislature 
did  not  contemplate  any  relaxation  of  th^  strictness  of  the  pro- 
visions relating  to  mill-owner*  and  grand  juries ;  but  on  the  con- 
trary rendered  it,  in  express  terms,  obligatory  on  the  Commissioners 
to  adopt  those  measures  for  the  purpose  of  obtaining  jurisdiction 
to  act  in  such  cases. .  The  45th  section  of  the  latter  Act  sets  forth 
the  reasons  why  these  summary  powers  were  conferred  upon  the 
Commissioners  by  the  Legislature.  It  recites,  that  by  reason  of 
the  failure  of  the  potato  crop  of  the  last  season  (h)  in  Lrel&nd,  it 

(a)  Since  reported ;  see  supra,  p.  401. 
(6)  The  Act  bears  date  the  5th  of  March  1646. 
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was  apprehended  that  great  distress  would  prevail  in  eertain  dis-  T.  T.  1853. 
tricts  during  the  ensuing  Spring  and  Summer,  among  the  labouring  ^  ' 
classes  of  the  poor,  and  that  it. was  expedient  therefore,  by  powers 
of  a  summary  nature,  to  giye  for  part  of  that  year  inoreased  facil- 
ities and  powers  for  carrying  on  works  of  utility^  connected  with 
the  drainage  of  lands  in  such  districts,  whereby  remunerative  em- 
ployment might  be  afforded  to  the  labouring  classes.  That  was 
the  object  of  these  provisions  for  summary  proceedings,  and  they 
were  to  remain  in  force  for*  a' limited  period^-*that  is,  only  in  re* 
ference  to  works,  to  the  execution  of  which  the  assents  of  the 
proprietors  of  the  lands  afiected  should  have  been  obtained  before 
the  Ist  of  August  1847.  In  order  to  effectuate  the  object  con- 
templated^ it  was  provided  tiiat  certain  proceedings  at  meetings 
should  be  dispensed  with ;  also,  the  making  of  certain  inquiries, 
and  the  prepamtion  of  maps  and  plans  that  were  hitherto  requi- 
site. Thus,  the  Commissioners  were  enabled  by  the  Legislature 
to  set  the  labouring  population  to  work  without  delay,  wherever 
the  provisions  for  summary  proceedings  were  applicable.  The  46th 
section  commences  thus,  *'that  for  the  purpose  of  such  summary 
proceeffings,"  dSsc.  The  word  "such"  shows  that  this  portion  of 
the  statute  dealt  only  witibi  these  matters  to  which  the  provisions 
for  summary  proceedings  applied.  The  47th  section  contempla^s 
two  tilings — a  memorial,  presented'  under  the  preceding  Act,  but 
not  acted  upon ;  and  a  memorial  to  be  presented  under  the  46th 
section  of  the  latter  Act,  and  to  be  acted  upon  before  the  1st  of 
August  1847-  The  Commissioners  are  then  to  inquire  into  cer- 
tain things — "  the  extent  of  the  lands  to  be  drained  or  improved, 
"  the  probable  costs  and«expenses  of  such  drainage  or  improvements, 
"  and  the  probable  benefit  to  result  therefrom ;  together  with  the) 
^  names  of  the  proprietors  of  the  lands  to  be  so  drained  or  im- 
^ proved;''  but  not  one  word  is  said  as  to  collateral  proceedings 
and  inquiries,  regarding  mills  and  factories ;  these  inquiries  alone, 
that  I  have  mentioned,  being  contemplated,  before  the  drainage 
vrorks  were  to  be  commenced;  and  the  Commissioners  having 
procured  a  report  from  their  engineer  upon  these  points,  they  are 
¥Bquired,  if  they  approve  of  the  works,  to  cause  a  copy  of  the 
VOL.  3.  54  L 
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report,  and  of  their  opinion  thereon,  to  be  lodged  in  a  suitable 
place  for  pablic  inspection,  and  to  pnblish  a  notice  of  that  fact 
The  48th  section  prescribes  what  the  notice  is  to  require,  namelj, 
that  the  proprietors  of  the  lands  proposed  to  be  drained  or  im- 
proved shall  furnish,  in  writing,  to  the  Commissioners,  before  a 
certain  daj,  their  assent  to,  or  dissent  from,  the  proposed  works; 
and  if  the  proprietors  of  more  than  one-half  in  extent  of  the 
lands  shall  assent,  then  the  Commissioners  shall,  if  thej  think  fit» 
pnblish  a  final  notice  in  The  Dublin  Gazette^  stating,  *<  that  all 
"the  prdiminaries  required  bj  the  provisions  for  sammary  pro- 
"ceedings  under  this  Act  have  been  complied  with.''  Now,  this 
notice  was  only  addressed  to  the  proprietors  of  lands,  and  it  is 
plain  that  it  refers  alone  to  tlie  provisions  for  summary  proceed- 
ings ;  and  that  in  those  proceedings  the  Act  contemplates  nothhg 
but  drainage  works  which  might  be  executed  without  resorting 
to  the  provisions,  with  respect  to  mills  and  factories,  contunedin 
the  former  Act,  unless  it  were  also  in  the  power  of  the  Commis- 
sioners to  comply  with  the  latter  provisions.  That  appears  from 
the  49th  section,  which,  after  enacting  that  from  the  pablicatioa 
of  the  final  notice,  the  Commissioners  may  proceed  with  the 
drainage  works,  proceeds  as  follows : — "  And  all  and  eveiy  the 
"  powers,  authorities  and  privileges,  vested  in  or  given  to  the  said 
^'  Commissioners  by  the  said  recited  Acts,  or  this  Act,  and  the 
**  several  provisions  in  the  said  Acts  or  this  Act  contained,  shall 
'*  and  may  be  used  and  exercised  by  the  said  Conunissioneis,  and 
"applied,  as  far  as  the  same  are,  or  shall  be,  respectively  appH- 
"  cable,  to  and  for  the  purposes  of  the  provisions  for  summary 
"proceedings  under  this  Act,"  &c.  Now,  it  was  not  neoessaij 
to  have  recourse  to  the  provisions  of  the  other  Acts,  as  to  the 
owners  of  lands;  they  were  only  bound  to  comply  with  the  pro- 
visions for  summary  proceedings  as  to  them,  otherwise  those 
provisions  would  be  insensible ;  but  there  was  an  obligation  im- 
posed upon  them  (the  words  "shall  and  may"  imply  an  obligation), 
to  apply  the  provisions  of  the  former  Acts,  as  regards  the  ownen 
of  mills  and  factories,  where  those  provisions  were  applicable. 
There  is,  however,  another  answer  to  this  argument:    it  appears 
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the  Commissioners,  was  undertaken  for  the  improvement  of  navi- 
gation, a  purpose  not  contemplated  at  all  hj  that  portion  of  the 
enactment  that  conferred  upon  them  summary  powers ;  and  that 
is,  in  my  mind,  a  complete  answer  to  this  portion  of  the  defend- 
ant's case.  Amongst  other  matters  that  have  been  pressed  in  th6 
argument  by  the  .plaintiff's  Counsel,  it  was  contended  that,  irre- 
spective of  the  question  whether  those  things  necessary  to.be  done 
by  the  Commissioners,  in  order  to  acquire  jurisdiction,  were  or 
not  performed,  the  Commissioners  exceeded  their  jurisdiction,  and 
acted  without  the  authority  of  the  Legislature,  if  they  at  all  les- 
sened the  ordinary  amount  of  the  working  water-power  of  the 
plaintiff's  mill — that  is  to  say,  that  although  the  report  may  have 
been  made,  and  a  proper  notice  served,  meetings  duly  called,  and 
the  declaration  properly  framed— all  the  preliminaries,  in  short, 
strictly  complied  with,  stiU  the  Commissioners  would  not  be  pro- 
tected by  the  Act  of  Parliament  if  they  caused  the  working  water- 
power  of  the  plaintiff's  mOl  to  be  diminished,  on  the  ground  that 
they  were  only  empowered  to  interfere  with  a  mill,  when  they  could 
preserve  the  amount  of  working  water-power  undiminished.  There 
certainly  are  very  strong  expressions  in  the  Act  of  Parliament,  pro- 
hibiting any  interference  with  the  water-power  of  a  mill ;  but  upon 
that  proposition  it  is  not  necessary  to  express  any  opinion :  it  is 
sufficient  for  the  Court  to  decide,  that  the  Commissioners  have  not 
done  sufficient  in  this  ease  to  acquire  jurisdiction. 


Pennefatheb,  B. 

As  this  is  a  case  of  a  good  deal  of  importance,  and  as  to  which 
similar  questions  may  be  depending,  I  have  thought  it  right  to  state 
to  the  parties  the  grounds  on  which  I  concur  in  the  judgment  pro- 
nounced by  my  Lord  Chief  Baron.  He  has  very  fully  stated  and 
commented  on  the  Acts  of  Parliament,  and  it  remains  only  for  me 
yeiy  shortly  to  express  the  grounds  on  which  I  concur  in  the  judg- 
ment of  the  Court.  Attending  to  the  provisions  of  the  9  Vic^  c.  4, 
it  appears  to  me  that  the  IjCgislature  never  intended  to  authorise  the 
Commissioners  to  interfere  in  a  summary  way  with,  or  lessen  the 
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passed  with   a  view  onlj  of  eliabliDg;  them  in  an   eader  and 

speedier  way  to  effect  the  drainage  of  lands,  and  employ  the  people 
in  a  time  of  acaicitj  and  &min^ ;  that  if  the  Legislature  had  in- 
tended that  the  water-power  of  mills  and  factories  sboaU  be 
affected,  without  resorting  to  the  guards  so  carefully  proTided 
by  the  former  Act,  it  would  have  said  so  at  onoe,  and  not  re* 
tained  provisions  that  are  only  necessary  if  these  safeguards  are 
to  be  presenred.  Now,  the  Commissioners  appear  to  me'  to  have 
rested  their  defence  entirely  under  this  latter  Act ;  they  hate  not 
put  their  case  upon  the  provisions  of  the  Act  of  the  5  ^  6  of 
The  Queen;  they  have  not  made  a  declaration,  imd  have  not 
lodged  one  either  with  the  Clerk  of  the  Peace,  or  served  oae  on 
Uie  plaintiff,  and  so  have  been  unable  to  avail  themselves  of  the 
provisions  of  the  last  mentioned  Act ;  but  relying  on  the  9th  of 
The  Queenj  they  have  abandoned  any  proceedings  or  proteetaon 
under  the  5th  &  6th.  Upim  these  grounds,  I  think  the  judgment 
of  the  Court  ought  to  be  with  the  plaintiff. 


Gbsene,  B.,  concurred. 


Exceptions  overruled. 
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Htftittintv  tfjbam&er. 
CHADWICK  V.  ATKINSON. 


Aprils. 


This  case  came  before  this  Court,  on  a  writ  of  error  from  the  Court      Prior  to  the 

of  Queen's  Bench.     The  facts  were  shortly  these : — The  defendant  Piocedura 

had  been  arrested  under  a  capias  ad  saiisfaciendutn,  at  the  suit  of  an^'caxmorbe 

one  Fottrell,  and  had  tendered  to  the  Sheriff  the  sum  marked  on  the  a*^^."^ 

writ  2  this  the  Sheriff  refused  to  accept,  unless  the  defendant  also  ?^«  poimdage 

'^  '  fees   and   ex- 

paid  the  Sheriff's  poundage  and  expenses,  which  defendant  declined,  peiues  of  the 

execution  were 
The  defendant  then  applied  to  a  Judge  in  chamber  to  be  discharged  paid,  if  he  ten. 

dered  the  som 
firom  custody,  on  payment  of  the  sum  so  tendered.    The  Judge  made  nuurked  on  the 

an  order  for  his  discharge,  on  the  defendant  undertaking  to  lodge  in 

Court  a  promissory  note,  payable  to  the  Sheriff,  for  the  amount  of 

the  poundage  and  expenses.     On  this  note  an  action  was  brought, 

and  a  special  yerdict  was  returned,  finding  the  above  facts. 

This  special  verdict  was  argued  in  the  Queen's  Bench,  in  Mi- 
chaelmas Term  1851,  and  that  Court  were  unanimously  of  opinion 
that  the  defendant  could  not  be  detained  in  custody  until  he  had 
paid  those  fees,  and  accordingly  gave  judgment  for  the  defendant* 

On  this  judgment  a  writ  of  error  was  brought  into  this  Court ; 
and  in  Easter  Term  1853,  the  judgment  of  the  Court  of  Queen's 
Bench  was  unanimously  affirmed.  Baron  Grbere,.  in.  delivering 
the  judgment  of  the  Court  (there  being  at  first  some  difference  of 
opinion  among  the  members  of  the  Court,  which  was  subsequently 
removed),  stated  and  cited  authorities,  establishing  that  at  Common 
Law  no  Sheriff  or  public  officer  was  entitled  to  claim  fees  for  the 
discharge  of  his  duty  ;  but  Sheriffs  having,  contrary  to  their 
duty,  exacted  fees,  the  Legislature  had  interfered  to  prevent 
this  exaction.  This  practice  however  continued,  and  was  tacitly 
recognised  by   the   10  Car,   1,  sess.  3,  c.  19  (/r.) ;  but  he  was 

•  Vide  2  Ir.  Com.  Law  Rep.,  p.  37. 
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£.  T.  1863.  of  opinion  that  from   the  cases  decided  in  England   under  the 
£rcA.  Cham, 

corresponding  English   Acts,   no  doubt  could   be    entertamed  of 

the  defendant's  non-liability  to  those  fees;  and  unless  that  was 
altered  by  the  statute  6  ^nne^  c.  7,  the  law  in  England  and 
Ireland  remained  the  same.  He  was  of  opinion  that  there  was 
nothing  in  that  Act  giving  a  right  of  action  to  the  Shedff  for  his 
fees  against  the  defendant.  The  case  of  HiU  v.  Buchanan  (a)  merely 
decided  that  the  statute  of  Anne  did  not  repeal  10  Car.  1 ;  and  he 
considered  the  decision  of  Cowper  ▼.  Goold  {h)  on  this  point  extn«> 
judicial.  The  Chief  Baron,  in  giving  judgment  in  tliat  esse, 
appeared  to  him  not  to  have  attached  to  the  word  levy  its  proper, 
limited  and  defined  meaning;  for  under  a  writ  of  ea.  $a^  the 
Sheriff  had  no  power  to  levy.  *'  Demand  "  was  contradistinguished 
from  "  lev/* — ^levy  being  applicable  to  a  y?.  /a. ;  but  ^'  demand  snd 
receive,"  being  applicable  to  all  cases,  it  appeared  to  him,  therefore» 
that  the  Chief  Baron  was  mistaken  in  saying  the  Sheriff  may  lefj 
poundage  on  a  ca.  ta.  He  (Baron  Gbekhe)  found  no  such  clause  in 
the  Act :  and  in  the  importation  of  the  word  "  poundage"  consisted 
the  foundation  of  the  argument  in  this  case.  Further,  the  Chief 
Baron  appeared  to  him  to  have  been  under  a  misconception,  in 
stating  that  43  G.  3  was  a  declaratory  Act ;  but  he  saw  nothing 
in  it  to  make  it  declaratory,  either  in  the  enacting  part  or  other- 
wise. There  was  no  foundation  therefore  for  saying  that  the 
defendant  could  be  detained  under  a  ca.  ia,  until  he  paid  the 
poundage  fees  and  expenses.  In  an  action  the  Sheriff  would  have 
no  right  to  sue  the  defendant  for  poundage ;  he  had  a  fair  and 

(a)  1 1.  T.  Bep.  553.  (6)  2  Jones,  475. 


NoTB. — The  Reporter  has  thus  shortly  stated  the  result  of  this  cue,  as  it  would 
appear  to  have  heen  the  intention  of  the  Legislatnre,  in  passing  the  CommoD 
Law  Frooednre  Act,  to  have  xemoyed  all  doabts  on  the  subject,  and  to  enable 
the  plaintiff  or  defendant  in  every  case  of  execution,  idiether  ca.  m.  or  jS. /l, 
to  levy  the  poundage  fees  and  expenses  of  execution  over  and  above  the  amoost 
recovered  by  the  judgment.  The  IdOth  section  of  that  statute  enacts,  that  in 
every  aue  of  execution,  the  party  entitled  to  execution  may  levy  the  poundage 
fees  and  expenses  of  the  execution  by  law  payable  over  and  above  the  sum  re- 
covered. This  appears  dear  enough,  and  coupled  with  the  reoommendaCioa  of 
the  Common  Law  Commissioneis,  that  there  should  be  no  distinction  between 
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proper  claim  for  remuneration  against  the  plaintiff,  and  on  that  E.  T.  1853. 
principle  the  statute  only  authorised  him  to  take  fees.     It  was     v^-^Lv ' 

CHAD  WICK. 

impossible  to  say  both  parties  were  liable.     The  Sheriff  had  not 

the  option  of  saying  upon  whom  the  liability  should  rest ;  it  was    atkinson. 

the  party  who  employed  the  Sheriff,  to  execute  the  process,  who 

was  to  pay  him,  unless  the  Legislature  had  expressly  enacted  that  ' 

the  other  party  should  be  liable.     For  these  reasons,  he  was  of 

opinion  the  judgment  of  the  Court  of  Queen's  Bench  should  be 

affirmed. 

The  other  members  of  the  Court  concurred  in  opinion   with 
Gbeenb,  B. 

Judgment  affirmed. 


pkintifi  and  defendants,  or  between  one  sort  of  execution  and  another.  Bat.  a 
difficulty  appears  to  hare  been  created  by  the  139th  section,  to  which  there  is 
no  analogous  section  in  the  English  Act,  providing,  **  that  a  plaintiff  or  defend- 
ant,  arrested  under  any  writ  of  ca,  sa.,  shall  be  entitled  to  his  discharge  from 
such  arrest,  on  payment  or  tender  to  the  opposite  par^,  or  his  attorney  in  the 
cause,  or  to  the  Sheriff  or  gaoler  in  whose  custody  such  person  may  be,  under 
such  writ,  of  the  amount  directed  to  be  levied  by  such  writ."  The  form  of  ca. 
M.  £^en  in  the  schedule  to  this  statute  only  specifies  the  sum  due  for  debt, 
costs  and  interest.  There  thus  arises  a  conflict  between  the  intention  of  the 
Leg^tuxe,  as  expressed  in  the  ISOth  section,  and  the  literal  construction  of 
the  138th  section.  In  England,  Sheriflb  are  not  entitled  to  poundage  fees  on 
writs  of  ca,  sa.    (See  5  &  6  Vic.  c.  96,  s.  31). 
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GUMMING  V. 


I       {Queen's  Bench,) 

tonTL  *eoS  ^^''■^^siDE,  on  behalf  of  the  plaintiff,  applied  for  an  order  tiitt 
on  the  fijce  of  the  High-sheriff  of  the  coqnty  of >  or  his  Sub  or  Under- 

will  not  com-  sheriff,  may  be  ordered  to  amend  the  retam  on  the  writ  of  eo. 

pel   a    Sheriff 

to  amend  the  *a.  issued  against  the  defendant  in  this  cause,  and  marked  for  the 

retom,  but  will 

leaye  the  com-  sum  of  £11 14,  bj  making  a  return  of  cepi  corpus  thereon,  instead 

remedj    bj      o^  ^^  return  made  thereon  by  the  Sheriff,  and  for  the  costs  of 

Ss^'^'tl^e  application. 

fffid^te'^^*       The  return  made  by  the  Sheriff  was  non  est  ifUfenius.    TTw 

f^^^^J^*^*  motion  rested  on  several  affidavits:  one,  made  by  the  plaintif 

cednre.  himself,   stated   that    the    defendant    was    Assistant-Barrister  for 

the  county  of ,   and  was  indebted  to  the   plaintiff  id 

£1000  for  cash  lent;  for  which  sum  defendant  passed  his  bond, 

with  warrant  of  attorney  for  confessing  judgment  thereon,  in  the 

penal  sum  of  £2000;  and  in  the  further  sum  of  £500  for  cash 

lent  by  deponent  to  defendant  in  September  1839>  and  for  which 

defendant  also  passed  his  bond  and  warrant;  and  in  the  farther 

sum  of  £500  for  cash  lent  by  deponent  in  the  year  1842,  and 

for  which   defendant   also   passed   his   bond    and   warrant;  upon 

which  several  bonds  judgment  was  entered  in  this  Court ;  and  in 

the  further  sum  of  £890,  on  foot  of  a  signed  and  settled  account 

between  the  defendant  and  deponent,  in  February  1849,  for  which 

also   defendant  gave  his  bond  and  warrant,  and  judgment  was 

accordingly  entered  thereon  in   the  penal  sum  of  £1780.    The 

affidavit  further  stated  that  there  was  then  due  on  foot  of  these 

securities  a  sum  of  £4000,  besides  costs;  and  that  at  the  time  of 

executing  said  respective  bonds,  defendant  was  residing  in  the  ciQr 

of  Dublin ;  but  that  for  the  last  two  years  he  had  ceased  to  reside 

in  Ireland — ^his  residence  being  in  England  and  France — ^whence 
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lie  came  to  preside  at  the  Quarter  Sessions  of  the  county  of  ,  T.  T.  1853. 

.  QueefCs  Bench 

as  Assistant-Barrister  of  said  county :  that  by  virtue  of  his  office 

as  Assistant-Barrister,  he  was  in  the  receipt  of  £900  per  annum, 
which  was  received  at  the  oflSce  of  the  Paymaster  of  Civil  Ser- 
vice, in  the  city  of  Dublin,  by  virtue  of  a  power  of  attorney, 
executed  by  the  defendant  to  his  crier,  and  that,  from  other 
sources,  defendant  was  in  receipt  of  a  large  income;  and  that  he 
was  in  the  habit  of  coming  and  returning  to  his  Sessions  on 
Sundays  to  avoid  arrest. 

An  affidavit  was  made  by  a  Mr.  Owens,  to  the  effect  that  he  was 
in  the  Court-house  in  .  ■  on  Saturday  the  8th  of  January  last, 
and  saw  the  Sub-sheriff  of  the  county  on  the  same  day  in 
said  Court-house,  seated  beside  the  Deputy  Clerk  of  the  Peace; 
and  that  the  defendant  was  also  in  said  Court-house,  in  presence 
of  said  Sub-sheriff;  and  that  defendant  wsls  in  said  town  of  ■ 

on  the  evening  of  said  day,  as  was  also  the  Sub-sheriff. 

The  Sub-sheiiff,  in  his  answering  affidavit,  alleged,  that  on  Fri- 
day, the  7th  day  of  January,  about  half-past  five  o'clock  in  the 
afternoon,  a  writ  of  ca.  sa.  in  this  cause  was  delivered  to  him  in 
his  office  in  ,  a  distance  of  sixteen  miles  from  the  town 

where  the  defendant  was  then  holding  his  Sessions ;  that 

on  the  following  day  he  went  to  said  town ,  and  found  the 

defendant  presiding  on  the  Bench  at  Sessions,  where  he  continued 
until  seven  o'clock  in  the  evening,  when  the  Court  was  adjourned 
until  Monday  morning  following.  That  immediately  on  the  ad- 
journment, defendant  proceeded  to  his  lodgings,  accompanied  by 
an  orderly  police-constable,  who  usually  escorted  him  to  and  from 
Court;  that  on  said  Court  being  adjourned,  deponent  filled  up 
a  special  warrant  on  said  writ  against  ^defendant,  and  delivered 
same  to  one  of  his  bailiffs,  with  directions  to  attend  on  the  following 
Monday,  and  remain  until  the  business  of  the  Sessions  was  con- 
cluded, and  then  to  arrest  the  defendant  That  the  following 
Monday  was  the  nomination  day  of  the  election  for  a  Member  of 

Parliament  for  the  county  of ,  and  deponent  was  obliged 

to  attend  at ,  for  the  purpose  of  opening  the  Court,  and 

reading  the  writ  of  election ;  that  he  heard  and  believes  defendant 
VOL.  3.  55  L 
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T.  T.  1863.  left     ■  ■  <»i  the  following  mornju^,  being  JSuoday,  m4  did 

Queen's  BeHch 

not  afterwardB  return,  and  that  lie  di4  not  see  defendant  mx  tbe 

iiffle  of  the  adjournment  of  said  Court  on  Satnrdaj  eTeningi  nor 
does  be  beUeye  dfAodant  wa3  in  the  street  of  .        on  said 

eveuag;  eixcept  when  going  from  the  Oourt-hanse- lo  Us  lodgingB; 
Ihat  he  would  have  arrested  idefendami,  bat  considered  it  illegi], 

alB,   ftom  the  time  def^ooeoi  Arrived   iji   m,  ^ .on   Satoidty 

morning,  9xntil  the  adjwnunent  of  the  Court,  defendani  was  en- 
gaged in  the  discharge  of  his  duties  At  JUsistani-Barmter  br 
said  coiiatj  of 

Wkiimde^  for  the  notion. 

A  retom  of  bankmfiiUsj  or  piivik^  of  Parliament  most  be 
special  s  Jmjmy  on  JSierijfi  p.  340 ;  and  so  an  attaehmeoi  vss 
xfi&aed  agaittst  a  Sheriff  who  retHmed  that  tibe  datemAami  was 
insane,  and  eould  not  be  icmoved  without  great  danger,  sod 
iaoatinued  ao  until  the  retuna  of  the  wiitt  Canfemiffh  v«  Coikii{a), 
MolUy  V.  ■■  .1  (fi)  will  be  cit^  against  this  . ^j^Jic^Uoo, 
because  there  a  speoial  natum  was  made ;  hut  the  Sheriff  io  tlist 
case  did  not  take  upon  himself  to  decide  the  question  of  piinl^e. 
Doubtlesa,  in  cases  of  priTileged  p^soas,  the  She^flT  ahoald  set 
out  the  special  &cta.  Here,  however,  the  return  is  fidae  in  ftct, 
and  f^KHild  be  amended :  Smith  y.  Motherwell  (c) ;  JRejfnolds  t. 
TreshafM  (fil)^  We  charge  collusion  between  the  Sheriff  and  the 
defendai^t. — [Pbbrik,  J.  I  think  you  would  be  jwejudiced  by 
the  amendment;  for  if  your  facts  be  as  you  say,  an  action  for 
a  false  return  is  ciearly  maintainable,  if  the  Sheriff  should  have 
arretted  the  defeadant — Moobb,  J.  The  Sheriff  ought  to  hare  sud 
the  defemdan^  was  within  his  bailiwick ;  but  owing  to  certain  cir- 
camstaAces,  which  he  should  have  specified,  that  he  could  not  ha?e 
his  body  in  Court.] 

Z>.  M*Causlandf  contra. 

The  Sheriff  acted  rightly  in  not  arresting  the  defendant,  for 
the  Judge  of  even  an  inferior  Court  is  privileged  from  arrest: 

(a)  4  B.  &  Aid.  279.  (6)  10  Ir.  Law  Bep.  14. 

(e)  4LawBec,  N.  8.,  94.  (d)  6LawBec,  N.  S.,  I3S. 
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Alexander  ▼.  PoMUe{ay    An  Asaisiant-BarriiBter  is  privileged,  T.  T.  1858. 

as  well  during  the  exereise  of  his  civil  as  of  his  criminal  juris-     v ^—.-^ 

dietiott:  MoUo^  v {b).    If  the  plaintiff  think  the  Sheriff     ^^^^^ 

wrong,  he  may  try  the  question  in  an  action  for  a  fak»  return.       — 

The  sole  question  is,  fSbxfM.  the  Sheriff  have  niade  a  special  re- 
turn? There  is  no  chaiTge  of  neglect;  and  if  the  action  for  a 
false  return  were  instituted,  it  is  pkiin  that  the  plaintiff  could  re- 
cover Inrt  notninal  damages,  for' the  Assistant-Barrister  could  have 
discharged  himself.  The  praedoe'in  this  country  has  A-ww^  been 
to  leave  the  party  to  his  aotio«  against  the  Sheriff,  if  tb^ro'  be  no 
error  ott  the  fiioe  of  the  return  itsdf. 

CKAMrrorir,  J. 

This  is  an  application  to  compel  a  Sheriff  to  make  a  return  of  eepi 
carpus^  instead  of  one  of  non  est  inventus — a  most  serious  appli- 
cation, and  one  the  Court  could  not  grant,  except  in  a  sutMitanlive 
proceeding.  The  present  return  is  good  et^  the  face  of  it,  but  the 
matter  suggested  by  the  affidivrits  is  triable  in  air  action  for  a'Caleie- 
return.  These  affidavits  are  not  ftill  or  satisfactory,  on  one  side 
or  the  other;  but  it  is  sufficient  to  si^  the  case  can  be  tried 
by  an  aotion  against  the  Sheriff. 

But  then  arises  the  question,  should  the  Sheriff  get  the  courts  of 
this  application  ?  True,  there  is  no  positive  charge  of  collusion, 
but  there  are  circumstances  exoiting  suspicion,  that  it  may  be  pos- 
sible there  may  have  been  an  understanding  between  the  defendant 
and  the  Sheriff.  We  Iherefoie  think  it  riot-  a  case^  for  costs,  and  we 
say  on  the  motion*— no-  rale* 

Pebbih,  J. 

We  are  required  to  call  on  the  Sheriff  to  amend  the  return 
of  non  est  inventus  to  this  writ  of  ca,  sa,,  and  to  state  he  took 
the  body  of  the  defendant.  This  was  formerly  a  common  motion, 
made  to  try  the  question  of  a  false  or  true  return.  The  late  Judge 
Barton  folly  investigated  the  subject^  and-  having  observed  the 
extreme  impropriety  of  the  practice,  in  concurrence   with   Chief 

(a)  Sm.  &  Bat.  202.  (6)  10  Ir.  Law  Rep.  14. 
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T.  T.  1853.  Justice  Bushe  and  Mr.  Justice  Jebb,  the  practieei  was  altered  to 

\)u€en*8  Bench      -    ,   .  xi.         j*  j  •       ^  •      .t 

what  IS  now  the  ordinaiy  and  proper  course,  viz.,  to  require  the 

Sheri£  to  answer  the  matter  of  the  affidavit  of  the  complainant, 

unless  there  be  some  informalitj  in  his  return.    The  application 

now    made  would,  if  granted,  be  a  falsehood   in  fact,  for  the 

defendant  was  not  arrested ;  whereas  if  the  return  made  by  the 

Sheriff  be  false  in  law  as  well  as  in  &ct,  we  do  the  plaintiff  no 

injury  by  refusing  the  motion,  for  the  Sheriff  will  be  liable  in 

an  action  for  a  false  return.    If  we  acted  otherwise,  and  compelled 

the  Sheriff  to  return  cepi  corpus^  we  would  be  doing  great  injustice, 

for  we  would  be  fixing  the  Sheriff  with  the  debt  of  the  defendant 

I  agree  with  my  Brother  Cramfton  in  saying — no  rule  on  the 

motion ;  and,   owing  to  the  want  of  explicitness   and  fulness  in 

the  Sheriff's  affidavit — no  costs. 

Moons,  J. 

I  concur  in  the  rule  of  the  Court.  I  by  no  means  adopt 
the  notion  that  a  Sheriff  should  put  on  record  what  is  untrne 
in  fact.  If  there  be  any  special  circumstances,  they  should  be 
set  out  on  the  return — such  as  bankruptcy  or  privilege— 4he  Sherif 
averring  on  his  return  that  the  defendant  is  in  his  bailiwick, 
but  owing  to  these  special  circumstances  he  could  not  arrest  hinu— 

No  rule. 


Jmm  4.  M*Cau8land,  on  behalf  of  the   Sheriff,  moved  to  amend  the 

return,  by  stating  special  facts.  The  affidavit  to  ground  the 
motion  denied  collusion  with  defendant:  Cavenagh  v.  CoUeii{a); 
Watson  on  the  Office  of  Sheriff,  pp.  92,  93. 

Morris,  contra. 

Amendments  are  not  to  be  allowed  as  matters  of  course.  The 
Sheriff  is  now  too  late — ^he  should,  in  the  first  instance,  have 
stated  the  facts  of  the  case  to  the  Court,  and,  if  he  were  under  anj 
embarrassment,  the  Court  would  have  relieved  him. 

(a)  4  B.  &  Aid.  27a 
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Per  Curiam.  T.  T.  1853. 

'   ,                         Queen's  Bench 
Let  the  Sheriff  amend  the  return,  on  payment  of  the  costs.  ^— -v 

CUMMINO 


Ultimately  the  return  stood  in  this  form  : — 

"I  certify  ,  in  the  annexed    writ   named, 

^  was,  at  the  time  of  the  delivery  of  the  said  writ  to  me,  and 
^'ever  since  hath  heen  and  still  is,  the  Assistant-Barrister  in 
" and  for  the  said  county  of  ■,  duly  nominated  and  ^appointed 

**  in  that  behalf,  according  to  the  form  and  provisions  of  the  statute 
'^in  that  case  made  and  provided,  to  wit,  as  Assistant-Barrister 
^  to  the  Justices  of  the  Peace  of  our  Lady  the  Queen,  in  and  for 
^  the  said  county,  at  every  Sessions  of  the  Peace  held  for  the  ad- 
** ministration   of  justice   in   criminal  cases,   in  and. for  the  said 

«*  county  of ;  and  to  preside   and   be  the   sole  Judge   on 

**  the  hearing  of  causes  by  civil-bills  in  and  for  the  said  county, 
**  according  to  the  statute  ;  and  I  further  certify,  that  after  the 
<«  delivery  of  the  said  writ  to  me — that  is  to  say,  from  the  20th 
«day  of  June  1853,  and  including  the  25th  dajr  of  June  1853, 

♦•  the  said was  in   the  said  county  of , 

^  and  within  my  bailiwick ;  but  that  during  all  that  time,  and  each 

**  and  every  part  thereof,  the  said was  acting  as  such 

^Assistant-Barrister  to  the  said  Justices  of  the  Peace  in  the 
'^  administration  of  justice  in  criminal  cases  in  and  for  the  said 
<<  county,  and  in  presiding  as  Judge  on  the  hearing  of  causes  by 
**  civil-biU  at  said  Quarter  Sessions  in  and  for  the  said  county,  and 
''therefore  could  not,  during  the  said  time  last  aforesaid,  take  or 

*' arrest  the  said  ,  as  by  the  said  writ  I  am  com- 

^  manded ;  and  I  further  certify,  that  save  as  aforesaid,  and  during 

^*  the  time  aforesaid,  the  said was  not  at  the  time  of 

^the  delivei^  of  the  annexed  writ,  or  at  any  time  since,  to  be 
**  found  in  my  bailiwick ;  therefore  I  could  not  have  his  body  before 
*^  the  Justices  within  mentioned,  as  by  the  within  writ  I  am  com- 
<«  manded.    So  answers,''  &c. 
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T.  T.  1853. 

QuMeii'sBeHch 


CROMMELIN  v.  THE  MARQUIS  OF  D0NE6ALL. 

ifoySl. 

A,  bjinden-  i^  thiA  case  an  action  of  covenaot  had  been.  broughL  on  an  isden- 
tiire,coYeiumt-  ^^ 

ed  with  B  that  tore  of  the  23rd  of  July  1832,  made  between  the  plaintiff  and  ^ 
he  would  40t 

withoat  B'8     defendant.    The  defendant  filed  a  demuxrer  to  the  decIaratioD,  and, 
coDMnt  do  or 

agree  to  any  on  the  argument  of  that  demurrer,  judgment  was  given  for  the 
act  whereby        _  .     .  -  .  . 
any  part  or      plaintiff  (a). 

appointonent  ^'  ^^^  ^^  inquiry  was  thereupon  sped,  and  the"  case  was  tried 

^  ^deed°^  ^^  ^^^  Summer  AssiMs  of  1862^  for  the  county  of  Antral,  tefoie 

sh^^d  ^bf  in.  ^"^^y  ^*  ^-     '^^  evidence  on  behalf  of  the  phuntiff  censistfld  in 

yalida^  or  ahowing  the  yalne  of  a  certain  fishery  (being  one  of  the  hemdila- 

taking  eflfoct,  ments  conveyed  by  an  indenture  of  the  2l8t  of  -J-vAf^  and  vefened 

and  that  if  ^         ^  ^^ 

D  ghonld  die  to  in  the  deed  of  the  23rd  of  July)  averaged  £449.  4&  7dk  for  dr 

without  exe- 

cating  the  years :.  that  certain  limestone  quarries  (aiso'  therein  referred  to)  w«fe 

deed,  A  would  ^ 

do  all  acts  valued  at  £200  per  annum ;  that  the  value  of  a  lease  fn»m  Lord 

con^!o^ting    O'Neill  (therein  included)  waa  about  £7600  f  that  the  value  of 

anVon^he^'  anothec.  lease  was  worth  16  yeam^  pumhase  of  an-  annual  i«ot  of 

d^^  of  D  ^  ^^^^'  ^^  the  vidue  of  the  levexmonary  interest  theravf  w«s  £1350; 

wiUiont  exe-    that  the  reversionary  interest  in  certain  other  quaitiee  wie  ollhe 
cnting   said  "^  ^ 

deed,  if  A       value  of  £1 100,  and  of  another  lease  was  £600.     The  j^laintiff  gtfve 

should  refuse 

for  six  months  no  evidence  of  actual  damage  austained  by  him« 

afterwards  to 

do  such  lawful       The  defendant  went  into  evidence  to  show  thai  the  ezpeaasS'  of 

acts  for   such 

corroboration, 

he.  A,  would,  at  th6  expiration  of  the  six  months,  pay  to  B  Me  JitQ  value  of 

the  interest  intended  to  oe  vested  in  him  by  the  deed  of  appointment,  and  8& 

costs  and  damages  caused  by  such  neglect,  and  all  sums  expended  on  the  faith 

of  said  deed  of  appointihent.    In  an  action  brought  for  breadr  of  this  ooyenant,  B 

giying  no  eyidenoe  of  any  actual  damage  sustained  by  him,  but  only  eridenee  a»  to 

Sie  nJne  of  tiie  properties  intended  to  be  conveyed : — Held,  he  was  entitled  to 

damages  equivalent  to  the  benefit  he  might  haye  lost,  or  to  the  loss  he  might  have 

sustained  by  the  non-performance  of  the  covenant 

The  words,  **fnll  value  of  the  interest,"  an  not  to  be  viewed  ai  a  fMalty  fbr 
breaches  of  the  covenant,  being  neither  a  specific  sum  of  money,  nor  of  the  nature 
of  money ;  they  mean  the  fall  value  of  the  interest  in  the  beneficial  ptodnoe  of  the 
properties  to  be  embarked  in  the  speculation. 

(a)  See  11  /r.  Law  Rep.  423,  where  the  pleadings  and  deeds  rdied  ca  tn 
fully  stated ;  they  are  also  refexred  to  in  the  judgment  of  the  Court;  so  that  it 
becomes  unnecessary  to  repeat  them. 
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diaiaisg  Lough  Neagh  (a  portion  of  the.pramiaos  convejed)  would  T.  T.  1853. 
be  so  gpeat,  that  it  would  be  uUerlj  unprofitable  as  a  reclaiming  ^^'^^^ 
speculation;  and  his  Counsel  insisted  tbeiie  was  no  erid^noe.laid  ^^^■•••*"'' 
befiore  the  juiy  to  enable  them  to  assess  damages-i-no  evidence  marquis  of 
of  any  work  de»e  or  ^f  any  claim  made,  and  that  the  speculation  ^^^*^^^^- 
was  a  failure. 

The  plaintiff's  Counsel  argued  that  from  the  documents  in  leri- 
denee  it  appeared  SOjdQO  acres  might  be  redaimed,  and  that,  the 
pl^nliff  having  vicsted  an.  intereirt  with  Lord  Sonegall  for.  the  pur- 
|ios«  oi  making  these  reclamatiopSi  and  Lord  ;Donegall  haTing 
cefiused  U>  sign  the  deed  of  appointment^  the  plaintiff  had  suffered  bj 
his  default,  jmd  was  entitled  lo  a  moiety  of  the  intereat  in  the  pro- 
perty vested  in  certain  trustees,  because  of  Lord  Donegall  Jiaving 
obtaiiwd  a  private  Act  of  Parliament  disqualifying  him  from  doing 
whai  he  had  contracted  to  do. 

The  Chist  Justice  left  it  la  the  juryia  estimate  the  damages 
between  the  two  parties ;  stating,  in  reference  to  the  two  leases,  that 
the  speculation  having  failed,  and  the  conveyance  being  made,  the 
trustees  could  not  hold  it  against  the  true  owner — that  ii  was 
virtaally  a  trnst  for  the  plaintiff;  and  therefore,  with  respect  to 
them,  the  plaintiff  was  not  entitled  to  damages.  As  to  the  limestone 
qnarries,  his  Lordship  held,  isn  the  i^onstruotion  of  the  deed,  they 
were  not  to  be  included  as  matter  of  profit,  but  were  to  be  used  in 
the  ejoeentieii  of  the  proiviaed  improvement,  and  that  the  plaintiff 
was  not  entitled  to  damagfs  under  that  hesdii  As  to  two  of  the  pro- 
fksrtieB*  in  the  trust,  qro  of  them  valued  at  £7000,  the  other  at 
£4000  odd — as  to  th^m,  Loid  Belfast  (the  present  defendant),  on- 
I^Bd  into  an  agreement  to  obtain  his  &tber's  .sjgnative  to  the  deed, 
4Qr  eke  to  parocnre  a  priviite  Actof  ParUameaat;  and  in  the  event-of 
fMlare  of  either  of  the  undertakings^  he  was  to  pay  the  pkdntiff  the 
full  value  of  the  interest.  The  breach  of  this  covenant,  the  Cbief 
Justice  held,; was  to  be  negarded  as  presentingia  case  for  penal 
damages,  rather  than  a  case  of  liquidated  damages ;  he  left  it  to 
the  jury  to  say  whether  they  regarded  it  in  the  nature  of  a  penalty, 
and  then  to  say  what  damages  the  plaintiff  had  sustained  in  con- 
sequevce  of  Lord  Belfast  not  having  obtained  the  conveyance. 
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T.  T.  1853.  As  plaintiff  had  given  no  evidence  of  actoal  loss,  it  was  fat  the 

< ^^^.^    jury  to  say,  on  the  whole,  what  damages  the  plaintiff  had  snstuned. 

^  The  jury  found  for  the  plaintiff  £1000  damages;  bat  to  avoid 

MABQUis  OF  expense,  his  Lordship  desired  them  to  find  what  was  the  full  yalae 

*  of  the  properties  of  the  defendant,  intended  to  be  vested  in  the 

trustees,  by  the  deed  of  July  1832,  for  the  trust  purposes;  and  thej 

found  the  lvalue  to  be  £11,000. 

It  was  agreed  that  the  verdict  for  £1000  should  be  reduced  to 
6d^  or  raised  to  £11,000,  in  the  event  of  the  Court  being  of  opi- 
nion  that  such  increase  or  reduction  should  be  made,  otherwise  to 
stand  for  £1000;  and  in  pursuance  of  this  agreement,  the  defend- 
ant^ on  a  previous  day,  obtained  a  rule  nin  to  reduce  the  verdict 
to  6d.,  and  the  plaintiff  obtained  one  to  increase  the  danoages  to 
£11,000.  Both  rules  were  now  discussed — Napier,  O'ffagan,  Ron 
Moore  and  Meade  appearing  for  the  plaintiff;  The  Attomey^Gemt' 
ral  (Brewster),  Mofyneux  and  May,  for  the  defendant. 

Ctcr.  ad,  tmiL 


Cbampton,  J. 
Mty  31.  ^^18  case  came  before  us  on  two  motions ;  one  by  the  defendant, 

to  reduce  the  verdict  to  nominal  damages,  and  the  other  by  the 
plaintiff,  to  increase  them  from  £1000,  the  amount  of  the  verdict,  to 
£11,000. 

The  action  was  an  action  of  covenant,  founded  on  an  indenture 
between  the  plaintiff  and  the  defendant,  dated  the  23rd  of  JvHtj 
1832.  The  defendant  demurred  to  the  plaintiff's  declaration,  and 
th^:«  was  judgment  in  this  Court  for  the  plaintiff. 

Upon  that  judgment  a  writ  of  inquiry  was  sped  before  the  Cnisr 
Justice.  At  the  trial,  the  defendant  insisted  that  his  Lordship 
should  direct  the  jury  to  find  only  nominal  damages.  The  pkintiff, 
on  the  other  hand,  insisted  that  the  damages  to  which  he  wtf 
entitled  were  liquidated  damages,  fixed  by  the  deed  itself  to  be  the 
full  value  of  the  properties  intended  to  be  conveyed,  and  that  hii 
Lordship  should  direct  the  jury  to  estimate  that  value,  and  to  find 
their  verdict  accordingly. 

The  Chief  Justice  adopted  neither  the  view  su^;ested  by  the 
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plaintif;  Dor  that  suggested  by  the  defendant;  bat  he  desired  the  T.  T.  1863. 
jury  to  estimate  the  damages  actnallj  sustained  by  the  plaintiff,  by     <!^4— ^ 
the  breaches  of  covenant  complained  of,  and  so  to  measure  their 
verdict    The  jury  brought  in  a  verdict  for  £1000.    His  Lordship^  marquis  of 
however,  to  save  expense,  desired  the  jury  to  find  what  was  the 
lull  value  of  the  defendant's  properties,  intended  to  be  vested  in 
the  trustees  for  that  purpose,  and  the  jury  found  the  value  to  be 
£11,000.    It  was  then  agreed  by  the  parties  that  the  verdict  as 
found  for  £1000  should  be  reduced  to  6d.  or  raised  to  £1 1,000,  in  the 
event  of  the  Court  being  of  opinion  that  such  reduction  or  increase 
should  be  made;  otherwise  the  verdict  to  stand  for  £1000;  and 
accordingly,  the  defendant  now  moves  to  reduce  the  verdict  to  6d., 
and  the  plaintiff  to  increase  it  to  £11,000,  according  to  the  reserva- 
tion made  at  the  trial. 

We  have  heard  the  case  argued;  my  Lord  Chief  Justice  was 
present  at  the  argument,  and  has  authorised  me  to  say,  that  he 
fully  concurs  in  the  conclusion  at  which  the  Court  has  arrived,  and 
which  conclusion  is  not  to  change  the  verdict,  but  to  let  it  stand 
as  found  by  the  jury. 

It  becomes  now  necessary  to  state  the  particulars  of  the  cove- 
nant, for  the  breach  of  which,  it  is  admitted,  the  plaintiff  is  entitled 
to  some  damages.  The  deed  of  the  23rd  of  July  1832  was  made  by 
and  between  the  plaintiff,  of  the  one  part,  and  the  defendlv^t,  then 
Earl  of  Belfast,  of  the  other  part,  his  father,  the  late  Marquis  of 
Donegall,  being  then  living.  This  deed  recites  an  indenture  of  the 
2lBt  of  July  1832,  made  between  the  late  Marquis  of  Donegall,  of 
the  one  part,  and  the  defendant,  the  Earl  of  Belfast,  of  the  other 
part,  whereby  certain  lands,  tenements,  fisheries  and  rights  of 
fishery  (subject  to  any  existing  lease),  and  the  reversion  and  in- 
heritance thereof,  and  all  quarries,  &c.,  were  (subject  to  the  life 
estate  of  the  then  Marquis  of  Donegall)  limited  to  such  uses  as 
the  defendant  should  appoint,  with  remainder  over,  in  default  of 
appointment.  And  the  said  indenture  of  the  23rd  of  July  further 
recited,  that  by  an  indenture  then  prepared  and  engrossed,  and 
intended  to  bear  equal  date  therewith,  and  made  between  the  de- 
fendant, of  the  first  part,  the  plaintiff,  of  the  second  part,  and 
VOL  3.  56  L 


438  COMMON  LAW  REPORTS. 

T.  T.  1858.  Hugh  Eennedj  and  J.  Echlin,  of  the  third  part,  the  defendant, 

. ' '  in  execution  of  the  powers  vested  in  him,  directed  that  the  re- 

version  and  inheritance,   expectant  upon  the  expiration  of  the 

MARQUIS  OF  existing  leases  in  the  said  lands,  fisheries,  &c.,  should,  suhject  as 
therein,  go  "and  remain  to  the  said  H.  Kenned  j  and  J.  Echlio, 
their  heirs  and  assigns,  for  ever,  upon  trust,  as  therein  men- 
tioned, for  the  purpose  of  enabling  the  plaintiff  during  his  life, 
and  the  defendant  after  his  death,  to  make  several  improvementa 
therein  mentioned;  and  certain  leasehold  interests,  part  of  the 
Donegall  estates,  then  vested  in  the  plaintiff,  were  bj  the  plaintiff 
conveyed  to  the  said  trustees,  upon  the  trusts  and  for  the  par- 
pos6s  aforesaid.  The  deed  of  the  23rd  of  July  further  recited, 
that  the  deed  of  the  21st  of  July  had  not  been  yet  executed  by 
the  then  Marquis  of  Donegall,  and  that  it  was  possible  some  time 
might  elapse  before  its  execution  by  him ;  and  that  it  was  pro- 
bable that,  before  he  did  so,  the  plaintiff  would  incur  expense  in 
respect  of  the  trusts  in  the  second  recited  deed  contained ;  and  in 
consideration  thereof  the  defendant  had  agreed  to  enter  into  the 
covenants,  for  tl^e  breaches  whereof  this  action  was  lm>oght. 
The  covenants  are  these: — That  the  defendant  would  not  do  or 
consent  to  any  act,  whereby  any  or  either,  or  any  part  or  parts  of 
the  appointment,  uses  or  trusts,  in  the  deed,  of  equal  date,  should 
be  in  any  way  invalidated,  or  prevented  from  taking  effect;  and 
further,  that  if  the  then  Marquis  of  Donegall  should  die  without 
executing  the  deed  of  the  21st  of  July  1832,  that  the  defendant, 
on  request,  would  do  all  such  lawful  and  reasonable  acts,  whe- 
ther by  obtaining  an  Act  of  Parliament  or  otherwise*  as  should 
be  advised  by  Counsel  to  be  necessary  or  expedient  for  corrobo- 
rating the  indenture  of  equal  date ;  and  further,  that  in  the  same 
event,  viz.,  the  death  of  the  late  Lord  Donegall,  without  having 
executed  the  deed  of  the  21st  of  July  1832,  if  the  defendant 
should  refuse  or  neglect,  for  six  months  after  that  event,  and 
after  request  as  aforesaid,  to  do  such  lawful  acts  as  Goansel 
should  advise  to  be  necessary  for  corroborating,  as  far  as  defend- 
ant lawfully  might,  the  deed  of  appointment,  that  he  would,  at 
the  expiration  of  the  six  months,  pay  to  the  plaintiff  die  foil 
wBine  of  the  interest  intended  to  be  vested  in,  ot  given  to,  him 
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by  the  deed  of  appointment  and  trust ;  and  all  costs  and  damages  T.  T.  1853. 
caused  by  such  neglect,  and  all  sums  expanded  an  the  faith  of  ^^^^^J^^ 
said  deed  of  appointment.  ceommeun 

It  18  for  the  breach  of  these  covenants  that  the  action  in  this  case  mabquis  of 
was  brooght.     The  plaintiff  gave  no  evidence  of  any  actual  damage   ^>o^®^^^^' 
sustained  by  him,  nor  of  any^ezpense  which  he  had  incurred  on  the 
faith  of  this  agreement. 

The  first  question  is,  whether  this  is  a  case  in  which  the  Judge 
should  have  directed  the  jury  to  find  nominal  damages  only  ?  The 
defendant's  motion  is  to  reduce  the  verdict  to  sixpence.  We  think 
that  motion  to  be  quite  untenable.  The  plaintiff  has,  by  the  defend- 
ant's default,  lost  the  benefit  of  a  contract  which  might  have  proved 
beneficial  to  him.  If  A  covenant  with  B  to  do  an  act  by  which 
B  nuiy  be  benefited,  or  by  which  he  may  be  saved  from  injury,  B 
is  clearly  entitled  to  damages,  equivalent  to  the  benefit  which  he 
may  lose  in  the  one  case,  or  to  the  loss  which  he  may  sustain  in 
the  other,  by  the  non-performance  of  B's  covenant;  and  that, 
although  he  does  not  make  proof  of  any  special  damage  which 
he  has  sustained  thereby.  The  case  of  Litthbridge  v.  Wigton  (a) 
illustrates  this  position.  It  must  be  for  the  jury  to  measure  the 
damages,  and  we  must  therefore  refuse  the  defendant's  motion. 
There  is  more  difficulty  in  disposing  of  the  plaintiff's  motion ; 
and  we  have  had  much  doubt  and  deliberation  before  we  have  been 
able  to  come  to  a  conclusion  respecting  it. 

Iv  is  important  to  understand  here  what  the  parties  to  this  deed 
meant  by  the  terms,  *'  the  full  value  of  the  interest  intended  to  be 
vested  in  or  given  to  the  plaintiff  by  the  deed  of  appointment." 
That  value  may  be  taken  as  a  proper  measure  of  the  plaintiff's 
damages.  The  plaintiff  contends  that  it  means  the  full  value  of 
the  properties  intended  to  be  vested  or  given  by  the  deed  of  ap- 
pointment. The  defendant,  on  the  other  hand,  insists  that  such 
value  is  in  the  nature  of  a  penalty,  to  secure  the  plaintiff  in  such 
damages  as  he  has  actually  sustained. 

I  do  not  think  that  either  of  these  is  thq  correct  view  of  this 
covenant.     I  think  it  difficult  to  view  this  value   of  the  interest 
as  a  penalty  to  cover  breaches  of  the  covenant.    My  own  opinion 
(a)  2  B.  &  Ad.  772. 
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T.  T.  ]  853.  is,  that  it  is  not  a  penalty,  either  in  fonn  or  in  effect.    It  is  oei- 

Queen's  Bench     .  ,.^  ^  ..,.««.i» 

s.«-.-v ther  a  specific  sum  o^  monej,  nor  is  it  a  thiiig  of  the  nature  of 

^  money,  or  immediately  convertible  into  money ;  and  the  covenant 

MARQUIS  OF  is  a  covcnant  not  only  to  pay  the  value  of  the  interest,  whatever 
that  may  mean,  but  in  addition,  to  pay  the  damages  and  costs 
sustained  by  the  plaintiff,  by  reason  of  the  defendant's  refusal  or 
neglect,  and  also  all  sums  expended  by  the  plaintiff  on  the  faith 
of  the  agreement.  How  can  that  be  a  penalty  to  secure  damages, 
costs  and  expenses,  when  the  covenant  is  to  pay  the  damages, 
costs  and  expenses,  over,  above  and  beside  this,  which  tLe  de- 
fendant calls  a  penalty  ?  On  the  other  hand,  it  b  indeed  difficult 
to  imagine  that  the  parties  intended  that  for  any  and  every 
breach  of  this  covenant,  the  plaintiff  should  not  only  be  paid  his 
damages  and  costs,  sustained  by  reason  of  the  defendant's  neglect, 
and  ihe  expenses  that  he  had  incurred,  but  also  the  fuU  value  of 
the  properties  intended  to  be  conveyed  to  the  trustees. 

The  transaction  was  a  partnership  speculation  between  the  par- 
ties; the  partnership  did  not  take  effect,  the  speculation  failed, 
and  plaintiff  lost  the  benefit  of  the  speculation  by  the  default  of 
the  defendant;  and  it  is  but  justice  that  he  should  be  indemnified 
for  that  loss  by  the  defendant.  The  best  construction  1  can  put 
upon  this  covenant  is,  that  the  full  value  of  the  interest  means 
not  the  full  value  of  the  properties  conveyed  to  the  trustees,  but  the 
full  value  of  the  interest  in  the  beneficial  produce  of  the  properties 
to  be  embarked  in  the  speculation.  The  words  favour  this  con- 
struction ;  we  find  in  the  covenant  the  wonl  ^*  interest,"  in  the  sin- 
gular number,  not  *^  interests,"  in  the  plural.  Again,  it  is  interest 
vested  in  or  given  to  the  plaintiff,  not  the  hereditaments  and  pre- 
mises which  were  to  be  vested  in  the  trustees. 

Suppose  the  late  Marquis  of  Donegall  had  died  shortly  after  the 
execution  of  this  deed,  the  covenant  would  have  been  broken,  with- 
out the  defendant's  fault ;  suppose  the  defendant  had  died  shortly 
after  the  execution  of  this  deed,  can  it  be  contended  that  his  heiis 
or  executors  could  be  liable  for  the  full  value  of  the  property 
intended  to  be  conveyed  to  the  trustees  by  Lord  Donegall  ?  This 
construction  would  be  an  untenable  one:  3  Car.  Sf  Pay.^  p.  241. 
It  follows  then,  that  both  motions  are  refused,  and  the  verdict 
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is  to  stand;  we  give  no  ooBfts,  the  defendant  undertaking  that  T.  T.  1853. 

Quern's  Bench 
the  leases  conveyed  by  plaintifP  to  the  trustees  shall  be  imme-     . 

,  ,      ,        ,  CROMHBLIN 

diately  reconveyed.      The  whole  undertaking  has  proved  abortive,  ^, 

and  the  parties  should  be  placed  as  far  as  possible  iQ  statu  quo.     mabqdis  or 

Rule  accordingly. 


THE   QUEEN,  at  the  prosecution  of  GILES  and  another, 

V, 

AUSTIN  and  others.  ♦ 


JWM  6. 


In  this  case,  an  order  nut  had  been  obtained,  for  a  criminal  informa-  ^^JJ^J^fTot 
tion,  in  the  nature  of  a  quo  warranto^  calling  on  the  defendants  to  *he  election  of 

show  cause  by  what  right  they  claimed  to  exercise  the  office  of  guardian   wa» 

signed    by    a 

Poor-law  guardians  for  the  union  of  Youghal.  proxy,    duly 

autborised,  but 
It  appeared  from  the  affidavits  in  support  of  the  motion,  that  which  paper 

did   not    con* 

prior  to  the  last  election  of  Poor-law  guardians  for  that  union,  tain    on    the 

one  John  .Greene — in  whose  hands  a  number  of  proxies  had  been  n^me  of  the 
deposited — lodged  the  same  with  the  Retuming-officer  for  the  pur-  S^  *^e  ^ 
pose  of  examination,  and  that  voting  papers  were  issued  by  the  ^^^^^' 
Retuming-officer  in  respect  of  each  of  those  proxies,  and  were  sent  ^^^  ^^P"^  ^^ 

by  him  to  Greene.    They  were  indorsed  by  the  Returnlng-officer,  P*P«r  were 

properly  re- 

*•  John  Greene,  proxy  for (rate-payer.")     Greene,  having  jected,  the 

paper   not 

completed  the  voting  papers,  by  initialling  the  names  of  the  candi-  being  in  con- 

fonnity     with 

dates,  but  without  adding  any  further  statement  as  to  the  character  the     election 

in  which  he  acted,  returned  them  to  the  Retuming-officer  to  be  Poor-law 
recorded.    The  Retuming-officer,  being  pf  opinion  that  the  election  ers.™™*"^^ 
order  of  the  Poor-law  Commissioners  (1852),  article  24,  had  not  been      ^^^^  o^* 

complied  with,  in  consequence  of  Greene  not  having  himself  stated  c.  92,  s.  23, 

haying  proyi- 

on  the  voting  paper  the  name  of  the  person  for  whom  he  was  ded  a  special 

tribunal  for 

proxy,  rejected  the  votes  in  question  ;  and  accordingly,   to  raise  the  decision  of 

the  question  of  the  propriety  of  this  rejection,  this  proceeding  Sis  ^Conrt"*' 

««.  «^A»*<^  wonld  not 

was  adopted.  ghmt  •  ««o 

warnmio* 
*  Lbfbot,  C.  Jm  absente. 
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T.  T.  1853.       Httyes  (with  him  Exham)    moved  to  make  absolute  this  ood- 

QueeiCt  Bench   j.^.       ,        , 
V— ^^ '     ditional  order. 

THE  QUEEN  j^  ^j^  ^  Contended  on  the  other  side,  that  the  proper  proceeding 
AUSTIN.  to  raise  this  question  has  not  been  adopted,  and  that  a  quo  warra$ito 
is  not  the  remedy;  and  the  case  of  The  Asian  Union  {a)  win 
be  relied  on,* where  it  was  held  that  an  information  in  the  natore 
of  a  quo  warranto  did  not  lie  for  exercising  the  office  of  the 
guardian  of  the  poor  for  a  union ;  but  that  case  must  be  considered 
as  overruled  by  the  case  of  Darley  v.  Kinahan{b\  where  the 
Judges  were  unanimously  of  opinion  that  a  proceeding  by  informa- 
tion, in  the  nature  of  a  quo  warranto^  would  lie  for  usurping  any 
office,  whether  created  by  charter  alone,  or  by  the  Crown,  with 
the  consent  of  Parliament,  provided  the  office  be  of  a  public  nature. 
In  Regina  v.  St.  Martin's  in  the  Fields  (c),  it  was  held  that  a 
quo  warranto  will  lie  for  the  office  of  clerk  to  a  board  of  guardians; 
and  Lord  Campbell  there  says : — *'  If  this  case  had  aristen  before 
**  Darley  v.  The  Queen,  I  should  have  been  very  much  perplexed, 
*'  because  the  modern  authorities  were  conflicting,  but  that  case 
^Hays  down  a  rule  which  we  are  bound  to  follow;  and  that 
*'  rule  is,  that  if  an  office  be  created  by  Act  of  Parliament,  and 
**  be  of  a  public  nature,  an  information  in  the  nature  of  a  ^ 
*'  warranto  will  lie  for  the  usurpation  of  it^  although  the  usurpation 
'*  of  it  does  not  involve  an  usurpation  of  the  rights  of  the  Crown." 
That  being  so,  it  is  clear  upon  the  affidavits,  that  the  Court  ought 
to  make  absolute  this  conditional  order.  The  83rd  section  oi  l&i 
Vic,  c.  56,  enacts,  that  in  all  elections  of  guardians,  the  votes 
shall  be  given  or  taken  in  writing,  and  collected  and  returned  in 
such  manner  as  the  Commissioners  shall  direct ;  and  the  88Ui 
section  enables  the  Commissioners  to  appoint  a  Retuming-offioer 
at  such  election,  with  such  assistants  as  they  may  deem  necessary, 
and  prescribe  the  duties  which  he  shall  perform  at  such  election; 
and  the  84th  section  authorises  a  rate-payer,  by  writing  under  his 
hand,  to  appoint  any  person  to  vote  as  his  proxy ;  and  if  the  proxj 
claim  to  vote,  he  is  within  one  week  to  deliver  the  original  or  an 
attested  copy  of  the  writing  appointing  such  proxy,  to  the  goar- 

•  (a)  6  A.  &  E.  784 ;  8.  C.  nom.  Rei  v.  Carpenter,  I  N.  4  P.  773. 

(6)  12  CI.  &  F.  520.  (c)  15  Jnr.  800. 
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di&ns,  or^me  person  acting  as  Returning-officer.     In  parsuance  of  T.  T.  1853. 

the  powers  vested  in  them  by  the  Act,  the  Commissioners,  by      . ' 

article  24  (1852),  provided,  that  the  voter,  whether  he  be  proxy  ^ 

of  a  rate-payer  or  not,  should  place  his  own  initials  opposite  the      Austin. 

name  of  every  candidate  for  whom   he  voted,  and  should  sign 

the  voting  paper ;  and  every  proxy  should  also  state  thereon  the 

name  of  the  person  for  whom  he  is  proxy ;  but  if  the  voter  could 

not  write,  he  might  procure  a  person  to  write  the  voter's  name 

on  the  paper  in  full,  and  such  person  should  then  write  the  voter's 

initials  opposite  to  the  name  of  every  candidate  for  whom  the  voter 

intended  to  vote,  and  forthwith  affix  his  own  signature  to  the  paper 

as  witness  to  the  mark  of  the  voter,  which  was  to  be  affixed  by  the 

voter  to  the  paper  in  place  of  his  signature.    All  the  requisites 

directed  by  the  statute  were  duly  complied   with,  and  the  only 

question   arises  upon  this  24th  article.     The  indorsement  on  the 

voting  paper  complied  substantially  with  the  terms  of  this  article ; 

it  was  not  necessary  for  Greene  to  put  the  name  of  the  person  for 

whom  he  was  proxy  in  his  own  handwriting.    He  virtually  did  so, 

for  he  signed  the  voting  paper  in  his  own  name ;  and  the  statement 

of  the  character  in  which  he  signed  it,  appears  by  the  indorsement. 

The  object  of  the  regulation  was  merely  to  insure  identification. 

Maedonogh^  contra. 

Quo  warranto  does  not  lie  in  such  a  case  as  the  present ;  and  if 
it  did  lie,  the  notice  of  motion  is  insufficient,  in  not  stating  the 
grounds  upon  which  it  was  sought  for.  This  being  a  transitory 
office,  subsisting  but  for  one  year,  a  certiorari  would  have  been 
the  proper  remedy,  and  it  could  have  been  decided  on  the  return 
thereto:  Rex  v.  Ranuden{a).  But  the  6  &  7  Ftc,  c.  92,  s.  23, 
provides  a  special  tribunal  for  deciding  questions  of  this  nature ; 
it  enacts,  "  That  in  case  any  question  arise  as  to  the  right  of  any 
"  person  to  act  as  an  elected  guardian,  it  shall  be  lawful  for  the 
^  said  Commissioners,  if  they  see  fit,  to  inquire  into  the  circum- 
^  stances  of  the  case,  and  to  issue  such  order  or  orders  therein, 
**  under  their  hands  and  seal,  as  they  may  deem  requisite  for  deter- 

(a)5N.&M.d25;  S.  C.  3  Ad.  &  £.  456. 
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T.  T.  1863.  ''mining  the  question;  and  no  Buch  order  sludl  be  liable  to  be 
Queefi*M  Bench 
, '      '*  removed  hj  writ  of  eerdwrari  into  the  Court  of  Queen's  Beach, 

THE     OITESN 

^  <<  unless  the  application  for  such  writ  be  made  during  the  Tem 

AUSTIN.  ''  next  after  the  issuing  of  such  order.*" — [Ha^es.  That  course  is 
only  optional  with  the  Commissioners :  we  called  on  them  to  act, 
and  thej  made  no  reply  to  our  application — Cbajipton,  J.  Maj 
we  not  supposo  from  that»  the  intention  of  the  Legislature  was,  that 
the  party  should  proceed  by  ceriiararif — ^Moosb»  J.  It  appesis 
to  me  that  this  23rd  section  was  passed  to  constitute  the  CommiS' 
sioners  the  tribunal  to  which  the  appeal  should  be  made,  and 
that  they  would  inquire  into  it;  and  there  is  a  form  given  for 
removing  the  proceeding  into  this  Court  by  certiorari.  If  the 
Commissioners  did  entertain  the  matter,  they  should  show,  upon  the 
face  of  the  return,  upon  what  grounds  they  had  acted,  and  this 
would  enable  this  Court  to  say  whether  they  were  right  or  not]— 
Macdanogh*  With  regard  to  the  case  of  JRegina  v.  Si,  Martm% 
the  office  was  qua$>uiiu  bene  se  gesserii:  Bex  v.  DowUng(ay 
It  would  cause  ^eirj  great  inconvenience  to  hold  this  indorsement 
part  of  the  document,  and  might  open  a  door  for  fraud. 

Exham  replied. 

Crampton,  J. 

Without  entering  into  the  question,  whether  a  quo  warranio 
would  lie  to  try  the  right  to  such  an  office  as  the  one  in  question-- 
another  important  question  arises — namely,  how  far  the  Court,  in 
the  exercise  of  its  undoubted  discretion,  should  go  in  granting  the 
order  sought  for? 

It  appears  to  me  that,  upon  two  grounds,  we  could  aot  grant  • 
quo  warranio :  first,  the  Act  of  Parliament  has  not  been  complied 
with,  and  I  should  say  the  votes  were  properly  ejected.  The 
Poor-law  Act  allows  voting  by  proxy,  but  requires  that  the 
proxy  should  be  nominated  in  writing,  and  gives  very  particular 
directions  as  to  the  mode  in  which  the  votes  are  to  be  taken.  These 
direcUons  are  contained  in  the  rules  for  the  guidance  of  the  gnar- 
dians,  published  under  the  direction  of  the  Poor  Law  Commissioner!. 

(a)  4  T.  B. 
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The  18th  rule  accordingly  imposes  certain  duties  on  the  Returning-  T.  T.  1653. 

Queen's  Bench 
officer.     The  proxy  must  be  previously  lodged  for  examination  in      , ' 

THE     QUEEN 

the  hands  of  the  Retarning-officer.     After  the  claim  is  made,  the  ^ 

Keturning-officer  is  to  give  every  voter  a  voting  paper,  with  specific  austin. 
directions  thereon.  It  is  his  duty  to  distribute  these  papers.  If 
the  Retuming-oificer  had  done  nothing  more  tdan  what  was  required 
of  him  by  the  Act  of  Parliament,  no  question  could  have  arisen ;  for 
if  there  had  been  no  indorsement  on  the  back  of  the  voting  paper, 
he  would  have  been  bound  to  reject  the  votes.  Now,  the  24th  article 
requires  that  the  voter,  whether  be  be  a  proxy  or  not,  shall  place 
his  own  initials  opposite  to  the  name  of  every  candidate  for  whom 
he  votes,  and  shall  sign  the  voting  paper ;  and  the  proxy  is  to  state 
thereon  the  name  of  the  person  for  whom  he  is  proxy.  Here  there 
is  no  statement  by  the  proxy,  on  the  face  of  the  voting  paper,  of  the 
person  in  whose  name  he  was  voting.  But  it  is  said  there  is  an 
indorsement  on  the  back,  which  must  be  taken  as  containing  the 
statement  required.  This  indorsement  was  not  fiatted  by  Greene, 
and  we  cannot  assume  that  he  adopted  it ;  and  it  is  sought  to 
confound  that  which  was  intended  merely  as  a  direction  to  the 
distributor,  with  the  statement  required  to  be  put  on  the  paper 
by  the  proxy.  The  Commissioners  have  gone  beyond  their  own 
regulations  by  the  directions,  for  they  do  not  require  that  he 
is  merely  to  state  the  name  of  the  person  whom  the  proxy 
represents,  but  they  add  something  more — ^namely,  that  this  state- 
ment is  to  be  under  the  proxy's  handwriting.  Here  there  was 
no  such  statement  by  the  proxy,  nor  even  an  adoption  of  it. 

But  then,  it  is  said  that  this  statement  is  unnecessary,  because 
in  article  26,  three  instances  are  mentioned  in  which  the  vote  shall 
be  rejected,  as  if  it  were  to  be  confined  to  those  three  instances 
only.  It  is  true,  three  instances  only  are  mentioned,  and  it  says 
they  are  to  be  strictly  complied  with ;  but  it  is  going  too  far  to 
say,  because  those  three  instances  only  are  mentioned,  no  other 
case  can  exist  in  which  it  is  competent  for  the  Retuming-ofiicer  to 
reject  the  votes ;  for  he  is  bound  to  inquire  into  the  validity  of  the 
votes,  and  to  make  a  return,  to  the  best  of  his  ability  and  judgment. 
VOL.  3.  67  L 
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T.  T.  1853.  I  therefore  am  of  opinion  that  there  is  no  question  either  of  law  or 
Queen*s*Bench    ^  ,         .   « 

« — r-. fact  to  he  tried. 

THE     OTTEd? 

^  Further,  the  provisions  of  the  23rd  section  of  6  &  7  Vie^  c.  92, 

AUSTIN.  appear  to  me  very  important.  That  section  was  introduced  for  the 
purpose  of  guiding  this  Court,  in  respect  to  interference  with  these 
elections,  and  hj  implication  taking  away  the  right  of  granting  a 
writ  of  certiorari.  The  party  considering  himself  aggrieved  might 
have  applied  to  the  Commissioners,  and  any  order  they  might  make 
could  be  removed  into  this  Court  by  certiorari.  Now,  it  is  the 
rule  of  this  Court,  that,  in  the  exercise  of  its  discretion,  it  will 
not  interfere  by  granting  a  quo  warranto,  where  there  is  existiDg 
a  proper  tribunal  by  which  the  question  can  be  decided,  and 
therefore  the  motion  must  be  refused. 

Pebbin,  J.,  and  Moobe,  J.,  concurred. 

Motion  refused,  with  costs. 


HICKEY  V.  MUSGRAVE. 


^MWlO. 


Judgment        LsAHT  moved  for  liberty  to  enter  judgment  on  a  bond.    The 

may    be    en-  \     •     -»    % 

tered  in   the  warrant  authorised  the  conusee  or  her  executors  to  enter  judgment. 

ez^t(^    ^^  '^^^  conusee  died,  having  appointed  the  plaintiff  and  defendant  her 

oS^^on^a    executors.    The  plaintiff  alone  proved  the  will,  but  the  defendant 

]|Jf™?*   '^    did  not  renounce, 
tnonnng    a 

judgment 

againttboth. 

Per  Curiam. 

Take  a  conditional  order,  serving  the  defendant. 
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M.T.  1853. 
Exchequer. 


GEO.  BUTLED6E,  JAMES  PETER  RUTLEDGE  and  others, 
JOHN  HOOD  and  others. 

(Exchequer.) 

Nov,  28,  24. 

This  was  an   action  of  ejectment  on  the  title,  brought  by  the  Ejectment  on 

•  ^  the  title.— A, 

plaintiff  George  Rutledge,  professedly  for  the  purpose  of  disputing  being  seised  of 

lands  in   fee- 

the  title  of  the  defendant  Hood  to  the  lands  of  Togher,  in  the  simple,  execn- 

«  ^.,      .  1    «  *."»*-  1  .    .        .t  ted  a  deed  of 

barony  of  Kumaine  and  the  county  of  Mayo,  claiming  them  as  a  settlement,  by 

purchaser  under  a  conveyance  executed  by  the  Commissioners  for  ^^^^^^    tenant 

the  Sale  of  Incumbered  Estates  in  Ireland.     The  case  was  tried  i^cr^'to'** 

before  Mr.  Justice  Perrin  at  the  Summer  Assizes  of  1852,  at  Castle-  ***^  .  ^"^^ 

jeaia   moome 

bar.   The, title  of  the  plaintiff  George  Rutledge  was  (as  appeared  <>^    *^o    Pp- 

from  the  Judge's  report)  deduced  from  Peter  Rutledge,  who  was  seised  der  to  his  first 

and  other  sbns 

in  fee-simple  of  the  lands  in  question  in  the  year  1 766 ;  and  there  in   tail  male. 

He  afterwards 

was  no  denial  that  the  plaintiff  George  Rutledge  had  been  lawfully  executed   two 

mortffi^es— 

entitled  to  a  large  estate,  of  which  the  lands  in  the  ejectment  were  one  to  B,  and 

part;  and  being  seised  in  fee  thereof,  in  March  1834,  became  party  ^he    latter  ' 
to  a  deed  of  settlement,  by  which  those  lands  were  limited,  in  strict  jj,^  q^^^  JJJ. 

settlement,  on  himself  for  life,  remainder  to  his  first  and  other  sons  ^  ^"^dosm^ 

and  sale,  and 
impeached  the  deed  of  settlement  as  voluntary.  The  deed  was  declared  voluntary  as 
against  the  creditors  of  A.  C  became  insolvent,  and  his  assignee  filed  a  petition  in 
the  Incumbered  Estates  Court  for  a  sale  of  a  portion  of  the  lands  in  fee-simple. 
Pending  the  proceedings  in  the  Incumbered  Estates  Court,  a  petition  for  re-hearing 
of  the  former  decree  was  presented  on  behalf  of  the  first  tenant  in  tail.  Sevend 
applications  were  made  to  the  Commissioners  to  postpone  the  sale  until  after  the 
re-hearing,  but  they  declined  to  do  so ;  and,  pending  those  proceedings,  sold  a  portion 
of  the  estate  to  the  defendant  in  fee-simple.  Previous  to  the  execution  of  the  mort- 
gage to  C,  A  had  confessed  judgments,  which,  together  with  the  mortgage  to  B, 
amounted  to  a  sum  greater  than  four  times  the  annual  value  of  the  property ;  but 
it  did  not  appear  in  evidence  what  was  due  on  those  judgments.  The  Court  of 
Chancery,  after  the  sale,  reversed  the  former  decree,  so  far  as  it  declared  the  deed 
of  settlement  voluntary.  Held,  that  on  this  state  of  facts,  the  Commissioners  of 
the  Incumbeied  Estates  Court  had  jurisdiction  to  ascertain  and  adjudicate  as  to 
incumbrances;  and  that,  having  done  so  in  the  present  case,  their  decision  was 
conclusive,  as  to  there  being  an  incumbrance  sufficient  to  give  them  jurisdiction  to 
sell,  and  the  defendant's  title,  under  their  conveyance,  indefeasible. 

Quart. — Whether  a  conveyance  from  the  Commissioners  is  conclusive  as  to  theic- 
juiiadiction,  and  the  accuracy  of  all  their  proceedings  ? 
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RUTLEDGE 

V. 

HOOD. 


M.  T.  1853.  in  tail  male,  reserving  to  himself  a  power  to  charge  the  inheritance 

V ^LJ^     with  a  sum  equal  to  four  years'  amount  of  the  annual  income  of  the 

estate.  James  Peter  Rutledge,  his  eldest  son,  was  the  first  remain- 
derman in  tail.  In  the  month  of  May  1 837,  the  plaintiff  George  Rat- 
ledge  mortgaged  his  Mayo  estate  to  Oliver  Jackson  for  £4000,  with 
which  sum  he  thereby,  in  part  execution  of  the  power,  charged  his 
Mayo  estate.  In  the  year  1842,  the  plaintiff  George  Rutledge  exe- 
cuted a  further  mortgage  to  Joseph  Kelly,  his  solicitor,  for  £300,  for 
cash  advanced,  and  leaving  a  blank  for  costs,  which  was  to  be  filled 
up  when  they  were  taxed  and  ascertained,  but  not  to  exceed  £1000. 
In  1843,  Joseph  Kelly  filed  a  bill  in  the  Ck>urt  of  Chancerj, 
for  the  purpose  of  enforcing  payment  of  his  mortgage  debt  hj 
foreclosure  and  sale ;  and  in  that  suit  he  impeached  the  settlement 
of  1834  as  voluntary  and  post-nuptial,  and  brought  before  the 
Court  the  persons  claiming  under  it.  In  May  1844,  a  decree  was 
pronounced  by  the  Lord  Chancellor,  declaring  that  the  settkment 
of  the  8th  of  March  1834  was  voluntary  and  void  as  against  the 
plaintiff  in  that  suit,  and  the  creditors  of  the  said  Greorge  Rutledge 
having  incumbrances  affecting  his  estate. 

Joseph  Kelly  having  become  insolvent,- he  executed  a  deed, 
vesting  his  rights  under  the  said  mortgage  in  Patrick  O'Brien,  as 
a  trustee  for  his  creditors;  and  Patrick  O'Brien,  on  the-  19th  of 
November  1849,  filed  a  petition  in  the  Incumbered  Estates  Court, 
praying  that  the  mortgaged  premises,  or  a  competent  part  thereof, 
might  be  sold;  and  on  the  18th  of  December  1849,  an  absolute 
order  for  sale  was  made.  On  the  6th  of  June  1851,  a  petition  was 
presented  in  the  Court  of  Chancery,  by  John  Kelly,  the  guardian 
of  James  Peter  Rutledge,.  the  eldest  son  of  the  plaintiff  George 
Rutledge,  and  then  a  minor,  setting  forth  that  the  decree  of  the 
24th  of  May  1844  was  defective  and  erroneous,  and  that  the  deed 
of  the  8th  of  March  1834  should  not  have  been  declared  voiontaiy 
and  void,  and  submitted  that  the  cause  might  be  re-heard,  and 
the  decree  reversed  or  varied ;  and  accordingly  said  cause  was  re- 
heard on  the  17th  of  February  1852,  and  it  was  decreed  that  the 
bill  should  be  dismissed,  so  far  as  the  same  declared  the  deed  oi^ 
1834  voluntary  and  void  as  against  the  plaintiff  in  that  suit,  and 
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the  other  creditors  of  George  Rutledge,  the  pUintiff  in  this  suit.  M.  T.  1853. 

Fending  the  re-hearing  of  that  cause,  various  applications   were      .'^.^*^\ 

made  to  the  Incumbered  Estates  Court  to  postpone  the  sale  until    ^^^^^^^^  < 

the  re-hearing  of  the  cause  in  the  Court  of  Chancery,  which  were        bood. 

refused  by  the  Commissioners,  and  the  defendant  John  Hood  became 

the  purchaser  of  these  lands  in  fee-simple.   It  appeared  that  previous 

to  the  execution  of  the  indenture  of  mortgage  of  1 84*2  (being  the 

mortgage  to  Joseph  Eellj),  the  plaintiff  George  Rutledge  was  indebted 

bj  judgments  to  several  persons — the  aggregate  amount  of  which, 

together  with  the  mortgage  to  Oliver  Jackson,  exceeded  in  amount 

four  times  the  annual  income  of  the  estate  (the  sum  he  was  entitled 

to  charge  on  the  estates,  under  the  power  reserved  bj  the  settlement 

of  1843);  but  there  was  no  evidence  that  any  thing  was  due,  or 

that  any  proceeding  had  been  taken  on  foot  of  the  judgments. 

On  behalf  of  the  defendant,  the  conveyance  from  the  Commis- 
aioners  of  the  Incumbered  Estates  Court,  in  pursuance  of  the  12  and 
1 3  Vie^  c.  77,  was  alone  given  in  evidence  at  the  trial,  and  relied 
on,  as  conferring  an  absolute  indefeasible  estate  upon  the  defendant. 
On  behalf  of  the  plaintiff,  it  was  urged  that  by  the  deed  of  mort- 
gage to  Oliver  Jackson,  and  the  several  judgments  confessed  by  the  • 
plaintiff  George  Rutledge,  before  the  execution  of  the  deed  to  Joseph 
Kelly  in  1842,  the  power  of  charging  contained  in  the  settlement  of 
1834  being  exhausted,  the  petitioner  Patrick  O'Brien  was  only  an 
incumbrancer  on  the  life  estate  of  George  Rutledge,  which  the  Com- 
nrissioners,  under  the  provisions  of  the  Act  of  the  12  &  1 3  Vic.y  c.  77, 
were  not  empowered  to  sell ;  also  that  the  judgments  were  charges 
under  3  &  4  Ftc,  c.  105,  s.  22,  prior  to  Kelly's  deed.  The  learned 
Judge  told  the  jury  that  they  were  not  at  liberty  to  consider  whether 
there  had  been  an  exhaustion  of  the  power,  nor  whether  the  charges 
of  Geprge  Rutledge  exceeded  four  years '  value  of  the  estate — ^that 
the  order  of  the  Commissioners  was  final — their  conveyance  and 
adjudications  were  conclusive ;  and  that,  in  his  opinion,  the  jury 
were  bound  by  the  law  to  find  a  verdict  for  the  defendant;  and 
added  that,  although  he  directed  the  jury  to  find  for  the  defendant, 
fitill  he  should  be  glad  to  have  his  opinion  reviewed  and  considered 
by  the  Court  above.    The  learned  Judge  also  stated  in  his  report, 
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M.  T.  1853.  that  he  did  not  reserve  any  questions  for  the  Court,  nor  reaerfe 
-  '  leave  to  move  the  Court  to  enter  a  verdict  for  the  plaintiff.  A 
verdict  having  been  found  for  the  defendant,  a  conditional  order 
was  obtained  by  the  plaintiff,  '*that  the  verdict  had  at  the  Isst 
"  Assizes  of  the  county  of  Majro  be  set  aside,  and  a  verdict  for 
**  the  plaintiff  entered  instead  thereof,  pursuant  to  the  leave  re- 
^<  served  by  the  learned  Judge  at  the  trial,  unless  cause,"  &c 


Walker,  for  the  defendant,  now  showed  cause. 

The  learned  Judge  who  tried  the  case  has  certified  that  he  did 
not  reserve  any  questions  for  the  Court,  nor  reserve  leave  to  move 
the  Court  to  enter  a  verdict  for  the  plaintiff;  the  conditional  order, 

therefore,   cannot  be  supported [Pennefather,   B.     We  shall 

hear  the  case  as  a  motion  to  set  aside  a  verdict.] — ^It  is  admitted 
that  the  total  amount  of  the  judgments  and  the  mortgages  exceeded 
the  sum  which  the  tenant  for  life  was  empowered  to  charge ;  but  it 
did  not  appear  in  evidence  that  there  was  any  thing  due  on  fool  of 
those  judgments,  or  that  any  proceedings  had  been  taken  on  foot  of 
them.  It  was  contended  on  the  other  side,  that  the  petitioner  in  the 
Incumbered  Estates  Court  must  have  an  incumbrance  affecting  the 
estate  at  the  time  he  presents  his  petition,  in  order  to  give  the 
Court  jurisdiction  to  entertain  it ;  and  it  was  contended  that 
O'Brien,  the  petitioner,  was  not  such  an  incumbrancer,  because  of 
the  alleged  exhaustion  of  the  power.  The  decree  of  the  Court  of 
Chancery,  of  1 844,  has  declared  this  to  be  a  good  charge,  and  that 
decree  might  be  relied  on  as  a  complete  answer  to  the  argument 
founded  upon  the  exhaustion  of  the  power ;  but,  independently  of 
the  decree,  it  is  contended  that  the  Commissioners  had  full  juris- 
diction to  entertain  this  matter,  and  that  their  decision  upon  it 
cannot  be  questioned.  The  15th  section  of  the  12  &  13  Vie,,  c  77, 
confers  upon  the  Commissioners  all  the  powers,  authority  and  juris- 
diction of  a  Court  of  Equity  in  Ireland,  for  the  investigation  of 
title,  and  for  ascertaining  and  allowing  incumbrances  and  charges, 
and  the  amounts  due  thereon.  The  policy  of  the  Act  was,  that  aales 
of  land  might  be  effected  as  speedily  as  possible,  and  the  purchase- 
money  subsequently  disposed  of  amongst  the  creditors,  when  their 
rights  and  priorities  should  have  been  ascertained. 
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The  17th  section  enables  any  incumbrancer  on  land  to  apply  to  M.  T.  1853. 
the  Commissioners  for  a  sale  of  such  land,  under  the  provisions  of  c  ^^^; 
the  Act,  for  the  purpose  of  discharging  the  incumbrances  thereon ; 
and  by  the  54th  section,  being  the  glossary  to  the  Act,  the  word  hood 
"  incumbrance  "  is  defined  as  **  any  legal  or  equitable  mortgage  in 
*'  fee,  or  for  any  less  estate,  and  also  any  money  secured  by  the  trust 
"  or  by  judgment,  decree  or  order  of  any  Superior  Court  of  Law 
^  or  Equity,  duly  registered,  and  also  any  legacy,  portion,  lien  or 
''  other  charge,  whereby  a  gross  sum  of  money  is  secured,  to  be 
^paid  on  an  event  or  at  a  time  certain,  and  also  any  annual  or 
^'  periodical  charge,"  &c. ;  and  the  word  *'  incumbrancer  "  is  defined 
as  *'  any  person  entitled  to  such  incumbrance,  or  entitled  to  require 
the  payment  or  discharge  thereof."  The  Commissioners  have  power 
to  decide  what  is  or  what  is  not  an  incumbrance ;  otherwise  it 
might  be  inferred  that  unless  a  person  were  certain  that  the  fund 
to  be  realised  would  reach  his  demand,  and  that,  in  fact,  it  should 
do  sOy  he  would  not  be  entitled  to  maintain  a  petition.  By  the  19th 
section,  the  meaning  of  the  word  "  incumbrance "  is  qualified,  to 
some  extent,  *'  that  for  the  purpose  of  authorising  a  sale  under  this 
''Act,  the  land  shall  not  be  deemed  subject  to  an  incumbrance 
''where  the  same  shall  not  affect  the  inheritance,"  &c.  The  21st 
section  enables  the  Commissioners  to  give  notice  to  such  persons 
as  'they  shall  think  fit,  in  connection  with  the  proceedings 
towards  a  sale  of  land,  and  if  they  think  it  expedient,  to  make  an 
order  for  the  sale  of  all  or  any  part  of  such  land.  The  23rd 
General  Order  of  the  Commissioners  shows  the  course  taken  to 
give  publicity  to  their  proceedings — it  requires,  when  an  absolute 
order  for  a  sale  has  been  pronounced,  "that  advertisements  shall 
^^be  published  in  a  Dublin  newspaper,  and  in  one  or  more  local 
"  nevrapapers,  and  such  other  newspapers  as  the  Commissioners  shall 
"  direct,"  giving  notice  of  such  order,  and  calling  upon  all  claimants 
of  estates,  interests  or  incumbrances  in  or  upon  the  premises  ordered 
to  be  sold,  to  come  forward  and  establish  their  several  claims  and 
demands.  The  24th  section  directs  that  lands  which  have  been 
directed  to  be  sold  shall  be  sold  under  the  control  of  the  Commis^ 
axoners,  by  public  sale  or  private  contract,  and  generally  in  such  man- 
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M.  T.  1853.  ner  as  thej  shall  think  fit ;  and  that  the  coavejance  of  the  land  shall 
^ — ^'^Lj  be  made  by  the  Commissioners  under  their  seal,  and  signed  bj  two  of 
^^^  them,  and  the  execution  bj  any  other  person  shall  be  unnecessary, 
HOOD.  and  such  conveyance  *'  shall  express  or  refer  to  the  tenancies,  leases 
"  and  under-leases  (if  any),  and  charge  (if  any),  subject  to  which 
*^  the  sale  is  made  : "  thus  requiring  the  Commissioners  to  decide  as 
to  the  existence  of  those  charges,  in  the  manner  pointed *out  in  the 
preceding  section.  The  27th  section  enacts  "  That  every  such  con- 
*Weyance,  executed  as  aforesaid  by  the  Commissioners,  upon  the 
'*  sale  of  land,  shall  be  effectual  to  pass  the  fee<*simple  inheritance 
**  of  the  land  thereby  expressed  to  be  conveyed,  subject  to  such 
**  tenancies,  leases  and  under-leases  as  shall  be  expressed  or  referred 
^  td  therein,  as  aforesaid ;  but  save  as  aforesaid,  and  as  hereinafter 
'*  provided,  discharged  from  all  former  and  other  estates,  rights,  titles, 
*' charges  and  incumbrances  whatsoever  of  her  Majesty,  her  heirs 
**  and  successors,  and  of  all  other  persons  whomsoever."  The  49th 
and  5 1st  sections  render  the  proceedings  of  the  Commissionei^ 
more  stringent  still  than  the  previous  sections.  The  former 
section  enacted  that  every  conveyance,  executed  as  required  bj 
the  Act  should,  '*  for  all  purposes,  be  conclusive  evidence  that 
^^  every  application,  proceeding,  consent  and  act  whatsoever, 
"which  ought  to  have  been  made,  given  and  done  previously 
*^  to  the  execution  of  such  conveyance  or  assignment  has  been 
<<  made,  given  and  done  by  the  persons  authorised  to  make,  give  and 
''do  the  same;  and  no  such  conveyance  shall  be  impeached  by 
''reason  of  any  informality  therein."  The  51st  section  enacts 
that  '^  every  order  of  the  Commissioners  shall  be  final.**  It  is 
provided,  however,  that  the  Commissioners  may  allow  an  appeal 
from  their  orders  to  the  Privy  Council,  and  then  the  orders  of  the 
Privy  Council  shall  be  final.  It  has  been  alleged  that  there  might 
be  great  hardship  inflicted  on  the  owners  of  property  by  conveyances 
made  under  such  powers ;  but  hardships  will  not  afford  an  argument 
as  to  the  construction  of  an  Act  of  Parliament ;  and  similar  hard- 
ships may  possibly  arise  under  the  statutes  relative  to  drainage,  and 
other  public  works,  which  contain  provisions  equally  stringent.  No 
irregularity  appeared,  or  was  even  alleged,  in  the  proceedings  afier 
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the  petition  was  presented.     The  only  objection  raised  to  those  M.  T.  Id53« 
proceedings  was,  that  the  petitioner  had  no  incumbrance  afiecting  the     sJl-^^H^ 
lands  vested  at  the  time  he  presented  his  petition ;  but  the  petitioner    ^^'^^^-'^^^ 
is  estopped  from  making  this  objection,  by  the  decree  of  the  Court  of       hood. 
Chancery  in  a  suit  to  which  he  was  a  party.     Counsel  also  referred 
to  the  3  &  4  Vie^  c.  106,  s.  22,  as  to  judgments  affecting  lands  over 
which  the  judgment  debtor  had  a  disposing  power. — [Piqot,  C.  B. 
Judgments  are  a  charge,  to  the  extent  that  conusor  has   a  dis- 
posing power  over  the  lands. — Greene,  B.,  referred  to  Walker 
V.  Bendey{a\  in  relation  to  the  force  of  the  word  '^such,''  that 
occurs  in  the  statute.] 

Wett^  with  W,  Bourke  and  Jordan^  contra. 

The  Commissioners  of  the  Incumbered  Estates  Court  must  comply 
strictly  with  the  provisions  of  the  Act,  in  order  to  acquire  jurisdiction. 
Their  powers  depend  entirely  upon  their  conforming  to  the  exigen- 
cies of  the  statute.  There  must  be  an  incumbrance  and  incumbered 
estate,  a  petitioner  and  owner,  to  give  jurisdiction ;  and  if  the  Court 
does  not  comply  with  the  provisions  of  the  Act)  in  reference  to 
each  of  these,  the  title  they  give  to  a  purchaser  is  bad,  unless 
the  conveyance  concludes  all  questions.  It  is  imperative  on  the 
Court)  then,  to  decide  this  question,  whether  the  lands  of  A  can 
be  sold  for  the  debt  of  B?  In  1  Sug.  Yen.  ^  Pur^  ed.  of  1846, 
p.  68,  there  is  stated  the  manuscript  case  of  Vans  Agnew  v.  Stew-- 
art{b\  where  the  Court  of  Session  was  authorised  by  Act  of  Parlia- 
ment to  ascertain  the  amount  of  the  debts  of  a  deceased  tenant  in 
tail)  chargeable  on  the  entailed  estate,  and  having  ascertained  them, 
to  sell  the  estate.  Lord  Eldon,  after  commenting  upon  the  diffi- 
culties in  which  purchasers  were  placed  by  the  mistakes  of  Courts 
having  such  jurisdiction,  stated,  that  ^*  He  conceived  that  every 
**  Court  was  bound  to  proceed  according  to  the  directions  of  the 
*^  Act ;  and  if  the  Court  of  Chancery  was  bound  to  proceed  ac- 
«<  cording  to  the  prescribed  mode,  and  failed  to  do  so,  that  the 
*'  transactions  of  that  Court  would  be  no  more  a  security  to  the 
"  purchaser  than  if  that  Court  had  not  been  authorised  by  law  to  i 

(a)  9  Hare,  629.  (&)  House  of  Lords  Cases,  18^  M.S. 

VOL  3.  58  L 
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not   been  observed ;  the  Court  was  therefore  acting  withoat  juris- 
diction, and  could  not  confer  any  title  on  a  purchaser.     The  title 
of  the  Act  contemplates  an  incumbrance.     Section  16  enacts  that 
the  land  must  be  subject  to  an  incumbrance,  to  enable  an  incam- 
brancer,  under  the  17th  section,  to  apply  for  a  sale.      The  19th 
section  enacts  that,  to  authorise  the  sale  of  lands,  there  must  be 
either  an  incumbrance  affecting  the  inheritance,  or  a  term  of  fifty 
years  unexpired.     The   incumbrance  in  this  case  was  insufficicDt 
under  that  section.     By  the  22nd  section,  it  is  provided  that  the 
Commissioners  shall  not  make  an  order  for  sale  of  lands,  if  it  he 
shown  by  the  owner  that  no  part  of  such  land   is  subject  to  a 
receiver,  or  in  possession  of  an  incumbrancer,  and  that  the  anuual 
interest  on  charges  does  not  amount  to  half  the  net  annual  income ; 
and  concludes  with  the  proviso,  "  that  the  decision  of  the  said  Com- 
*'  missioners  thereupon  shall,  in  all  cases,  be  final  and  conclusive,  to 
*'all  intents  and  purposes  whatsoever."     The  final  nature  of  the 
Commissioners'  decision  only  refers  to  the  question  of  the  propor- 
tionate amount  of  the    net  rent,   and    the    interest  on  charges, 
which  is  a  fluctuating  quantity.     That  proviso  would  be  useless  if 
the  deed  of  conveyance  were  conclusive  as  to  every  question.     The 
words  of  the  27th  section,  as  to  the  effect  of  the  assurance,  are 
admittedly  very  strong;  but  they  contain  a  condition  annexed  to 
the  conveyance,  that  roust  be  fulfilled  before  it  shall  be  operative, 
namely,  that  it  shall  be  ^*  executed  as  aforesaid."     The  force  of  these 
words  is  the  same  as  of  the  words,  **  every  deed  properly  execu- 
ted."— [Gbsens,   B*      Those  words  may  have  reference  to  the 
execution  of  the  conveyance  by  two  of  the  Commissioners,  with- 
out the  execution  for  any  other  party  being  necessary.] — ^In  the 
49th  section  there  is  a  similar  condition ;  and  it  is  therein  enacted 
that  "  no  such  conveyance,  assignment  or  order  shall  be  impeached 
by  reason  of  any  informality  therein."     The  defect  here,  it  is  con- 
tended, is  substantial,  and  not  formal,  esqfressio  unius  eH  exdmno 
aUeritu.    The  conveyance  is  evidence  that  every  thing  was  done 
regularly;  but  we  impeach  the  truth  of  the  petition  oontaiding 
that  the  incumbrance  for  which  the  estate  was  sold  was  no  legal 
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charge  upon  it;  the  power  to  charge  having  been  exhausted  prior  to  M.  T.  1853. 
the  creation  of  that  charge.  With  respect  to  the  decree  m  Chancery 
declaring  the  settlement  voluntary ;  the  sale  was  not  made  until 
after  the  petition  for  re-hearing  had  been  presented. — [Pioot,  C.  B. 
But  it  was  in  force  at  the  time  of  the  sale.      The  15th  section 
appears  to  me  very  material  to   this  question,   in   giving  to   the 
Commissioners    all    the   powers,   authority  and  jurisdiction  of  a 
Oourt  of  Equity  in  Ireland,  ''for  aseeriaining  and  allowing  in- 
cumbrances  and  charges,  and   the   amounts    due    thereon,"    &c. 
Does  not  that  authority  give  the  Commissioners  the  power  of 
deciding  whether  or  not  they  have  jurisdiction,  so  fkr  as  it  depends 
on  the  incumbrance  ? — Pennefatheb,  B.     Suppose  both  decrees  of 
the  Court  of  Chancery  were  out  of  the  case,  and  the  Commissioners 
had  tfaonselves  decided  that  there  was  an  incumbered  estate :  now, 
I  think  it  must  be  confessed,  that  the  power  of  deciding  as  to 
mortgages  and  judgments  being  incumbrances   was   within^  their 
jurisdiction.     From  the  form  of  the  proceedings  in  that  Court,  it 
was  not  possible  for  the  Commissioners  to  decide  before  sale  the 
peculiar  nature  of  the  incumbrances,  and  it  might  eventually  prove 
that  the  petitioner  had  no  charge  at  all,  other  charges  to  a  certain 
amount  having  been  previously  laid  upon  the  estate.     The  decree 
reversing  the  previous  decree  cannot,  I  think,  disturb  a  purchaser. — 
Grekne,  B.    Where  aU  the  proper  parties  are  before  the  Court,  the 
sale  is  good,   no   matter  what  may  be   done  afterwards ;  that  is 
decided  in  Bennett  v^  Hamilton  (a),  and  Boiaen  v.  Evans  (6).] — 
Nothing  but  express  legislation  can  take  away  the  jurisdiction  of 
the  Superior  Courts  to  examine  the  proceedings  of  the  Incumbered 
Estates  Court,  or  question  the  right  6n  which  its  jurisdiction  is 
founded. — [Greeks,  B.     The  51st  section  makes  the  orders  of  the 
Court  final,  unless  appealed  from.] — That  is,  if  the  order  is  made 
in  a  matter  within  their  jurisdiction.     Suppose  a  man  has  two  sons, 
A  and  B  ;  that  the  estate  descends  to  A,  who,  having  taken  posses- 
sion, leaves  the  country  for  seven  years,  by  which  a  presumption  of 
his  death  arises,  and  B,  having  entered  into  possession,  mortgages 
the  estate,  and  that  the  mortgagee  sold  the  estate  in  the  Incumbered 

(a)  2  Sch.  &  Lef.  558.  (6)  6  Ir.  Eq.  Rep.  569. 
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M.  T.  1853.  Estates  Court, — ^A  returns  within  twenty  years — is  this  Court 
prepared  to  say  that  A  shall  be  without  a  remedy  ? — [Grjcehs,  B. 
Suppose  an  estate  to  be  sold  in  England  by  the  Commissionera,  or 
in  some  manner  sold  without  any  petition  haying  being  presented, 
or  that  Blackacre  has  been  sold  instead  of  Whiteacre — ^many  extreme 
cases  may  be  put — and  it  would  appear  to  be  a  startling  propo- 
sition to  say  there  was  no  redress  in  such  cases ;  but  how  do  you 
meet  the  15tb  section,  that  enables  the  Commissioners  to  ascertain 
the  incumbrances?] — ^It  is  controlled  by  the  19th  section,  that 
enacts  that  the  incumbrance  must  affect  the  inheritance,  or  a  term  of 
fifty  years  unexpired. — [Piqot,  C.  B.  The  Commissioners  must 
have  ascertained  that  the  previous  sums  had  been  paid  off,  or  in 
point  of  fact,  that  the  estate  had  not  been  onerated  beyond  the  extent 
of  the  power,  or  that  in  point  of  law  it  was  a  charge ;  in  either  case 
the  proceedings  of  the  Court  are  inviolable.] 


Longfieldf  in  reply. 

It  is  a   Court   of  exclusive  juviwiiction — ss.    15,   21,  27,   49, 
50,   51.     By  the   50th  section,   the  writ  of  prohibition  is  taken 
away  (a    writ   that    is    only  applicable    in    cases    of   excess  of 
jurisdiction),  also  of  injunction   and   mandamus;   nor   shall  pro- 
ceedings before  them  be  removeable  by  certiorari.     Their  acts  not 
being  examinable  by  any  other  Court,  they  are  conclusive. — [Peh- 
NEFATHKB,  B.     Do  you  arguc  the  question,  put  by  the  other  side, 
that  if  a  party  mortgage  an  estate  which  is  not  his  own,  the  real 
owner  being  abroad,  a  conveyance  from  the  Commissioners  would 
be  indefeasible  ?] — ^It  may  not  be  necessary  to  argue  it,  but  I  go  that 
length. — [Pennxfather,  B.     My  opinion  at  present  is  very  strong 
against  that  view,  but  it  may  not  be  necessary  to  decide  it.] — ^The 
Commissioners   have  jurisdiction   to  ascertain  the   incumbrances 
affecting  the  inheritance,  and  their  jurisdiction  being  exclusive, 
thcdr  decision  as  to  them  cannot  be  questioned;  their  judgment 
upon  the  case  is  a  judgment  in  rem^  and  is  conclusive.    Even  in 
case  of  an  erroneous  judgment,  it  is  not  subject  to  review,  except 
with  the  permission  of  the  Commissioners.      Great  public  incon- 
venience would  arise  after  the  Commission  has  closed,  if  the  acts 
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of  the  Court  were  not  final.    As  to  the  order  of  the  Commissioners  M.  T.  1853. 

Exchequer, 
being  a  judgment  in  rem^  they  are  a  Court  of  Record,  and  are 

authorised  by  sections  22  &  27  to  decide  upon  the  rights  of  every 
person,  even  her  Majesty  ;  their  decision  is  therefore  a  judgment  in 
rem^  and  conclusive  against  th^  whole  world.     Trevivan  v.  Law- 
rence (a),    approved  of  by  the   Common  Fleas,  in  MagreUh  v. 
Hardy  (6),  was  cited  to  show  when  an  estoppel  may  be  relied  on, 
although  not  pleaded. — [Penkefathbb,  B.  How  do  you  distinguish 
an  order  of  the  Incumbered  Estates  Court  from  a  decree  of  the 
Court  of  Chancery,  ordering  lands  to  be  sold,  and  which  I  never 
heard  was  considered  a  judgment  in  rem  f'\ — But,  at  all  events, 
whether  wisely  or  not,  the  Legislature  have  made  the  orders  of  the 
Commissioners  conclusive.     If  the  Court  decide,  on  the  particular 
facts  of  this  case,  against  the  plaintiff,  that  decision  involves  another, 
namely,  that  they  have  the  power  of  examining  the  acts  of  the 
Commissioners,  while  it  is  contended   they  have  no  such  power. 
Sections  15,  21,  49,  50  &  51  show  their  acts  are  not  examinable ; 
the  two  first  of  these  sections  alone  show  their  jurisdiction  is  con- 
clusive.   This  Court  has  no  power  to  question  directly  the  acts  of 
the  Commissioners;  it  cannot,  therefore,  do  so  indirectly. — [Pen- 
BBFATHSB,  B.     How  do  "^ou  cxplaiu  the  provision,  "  such  convey- 
ance," in  the  27th   section  ?] — "  Such    conveyance "  refers  to  a 
conveyance  executed  by  the  Commissioneis  in  the  manner  prescribed 
by  the  24th  section,  under  their  seal,  &c.     Section  42  abo  shows 
the  exclusive  jurisdiction  of  the  Commissioners  ;  it  enacts  that  after 
an  order  for  sale  of  any  lands  by  the  Commissioners,  proceedings 
for  a  sale  under  a  decree  to  be  stayed,  and  no  suit,  &c.,  to  be 
commenced  without  leave  of  the  Commissioners,  pending  proceedings 
under  the  Incumbered  Estates  Act.     The  acts  of  Commissioners 
holding  similar  powers  have  been  always  held  to  be  conclusive.     In 
Moody  V.  ThurHon  (c),  Commissioners  were  empowered,  under  an 
Act  for  stating  the  debts  of  an  army,  to  decide  whether  money  was 
due  from  one  officer  or  agent  to  another,  and  give  a  certificate 
accordingly,  upon  which  the  party  was  enabled  to  sue.     The  plain- 

(a)  2  Smith's  Lead.  Cas.  444  (last  ed.).  (6)  4  Bing.  K.  C.  782. 

(c)  1  Strange,  481. 
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M.  T.  1853.  tiff  produced  a  certificate  as  evidence  of  the  debt»  and  although  the 
defendant  offered  in  evidence  his  accounts,  by  which  he  said  it 
would  appear  he  had  at  that  time  no  money  in  his  hands,  and  stated 
that  the  certificate  had  been  made  by  the  Commissioners  on  the  first 
sumnions,  who  had  never  heard  him.  Chief  Justice  Pratt  held  that 
the  certificate  was  conclusive;  and  upon  a  motion  for  a  new 
trial,  all  the  Court  were  of  the  same  opinion.  That  the  decision 
of  Commissioners,  so  empowered,  is  without  appeal,  has  been 
established  by  recent  authorities.  In  the  JSari  of  Badnar  v. 
Reetfe  (a),  Commissioners  of  Appeal,  under  25  6r.  3,  c  43,  s.  35, 
having  dismissed  on  appeal,  an  action  was  brought  to  try  the  same 
question,  but  the  Court  decided,  ^  that  when  a  statute  provides  that 
'*  the  judgment  of  Commissioners  appointed  thereby  shall  be  final, 
''their  decision  is  conclusive,  and  cannot  be  questioned  in  any 
**  collateral  way." — [Pshnsfathsb,  B.  I  consider  those  cases  are 
not  in  point,  for  in  them  the  acts  complained  of  were  within  the 
jurisdiction  of  the  Court.] — ^In  Britain  v.  Kinnaird{b)9  a  magis- 
trate's conviction,  under  the  Bum-boat  Act,  was  questioned,  in  an 
action  of  trespass,  upon  the  grounds  that  the  vessel  in  question  was 
not  a  boat  within  the  meaning  of  the  Act.  Dallas,  C.  J.,  said, 
*'  Much  has  been  said  about  the  danger  of  magistrates  giving  them- 
"  selves  jurisdiction,  and  extreme  cases  have  been  put,  as  of  a 
"  magistrate  seiadng  a  ship  of  seventy-four  guns,  and  calling  it  a 
*'  boat.  Suppose  such  a  thing  done,  the  conviction  is  still  conclusive, 
*'  and  we  cannot  look  out  of  it."  In  Alien  v.  Sharp  (e),  where  a 
party  was  assessed  to  the  duty  imposed  upon  '^  horse-dealers,"  it  was 
held,  that  the  decision  of  the  assessor,  that  the  party  was  a  horse- 
dealer,  however  erroneous,  could  not  be  questioned  in  an  action. 
Parke,  B.,  said,  V  In  like  manner,  if  a  statute  gives  magistrates 
"jurisdiction  to  decide  in  a  certain  manner,  and  they,  having  the 
"  facts  before  them,  do  decide  it,  the  propriety  of  their  judgment 
"cannot  be  inquired  into,  although  they  may  have  come  to  an 
"  erroneous  conclusion."  The  very  thing  to  be  decided  in  this  case 
was  whether  it  was  or  not  an  incumbered  estate,  and  was  predsely 

(a)  2  Bob.  &  P.  391.  (6)  1  Bzt)d.  ft  Biog.  433. 

(e)  2  Ezch.  352. 
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similar  to  the  questiops  in  the  last  two  cases. — [GrbbnEi  B.     The  M.  T.  1853. 

Excheipier, 
question  in  all  these  cases  is  not  whether  the  decision  was  right  or 

wrong,  but  whether  the  party  making  it  had  jurisdiction  to  enter 
into  the  inquiry.  It  was  so  decided  in  The  Queen  y.  Bolion  (a)^— * 
PsHHEFATasB,  B.  And  so  the  question  in  the  case  suggested 
by  Mr.  Bourke  would  be,  were  the  Commissioners  acting  within 
their  jurisdiction  when  they  decided  upon  incumbrances,  Vhere  the 
property  belonged  to  a  third  party  ?] — ^If  the  Court  can  allow  such 
a  question  to  be  raised,  no  effect  is  given  to  the  49th  section  of 
the  Act — [PiooT,  C.  B.  Suppose  the  Commissioners  had  decided 
that  a  horse  was  a  boat,  and  sold  it  as  such,  would  that  be  con- 
clusive ?] — ^I  think  so.  The  Legislature  had  the  power  of  making 
the  conveyance  conclusive ;  and  it  is  submitted  that  stronger  words 
than  those  in  the  49th  section  could  not  have  been  used. — [Penne- 
FATHEB,  B.  It  might  have  provided  thus : — *^  The  sale  shall  be 
**  conclusive,  whether  the  land  has  been  incumbered  by  the  owner  or 
not."] — The  words  of  the  section  are  quite  as  forcible. — [Gbeene, 
B.  Your  argument  must  go  to  this — that  the  conveyance  is  con- 
clusive as  to  their  jurisdiction.] — ^Certainly,  it  is  conclusive  that 
every  thing  has  been  rightly  done. — [Pioot,  C.  B.  In  Alien  v. 
Sharpe  {h\  the  case  is  laid  down  exactly  by  Baron  Rolfe ;  he  says, 
"  Sir  Frederick  Thessiger  seemed  to  think  it  somewhat  anomalous, 
'^  that  an  assessment  in  respect  of  a  particular  character,  in  which  a 
'^  party  was  not  liable  to  be  assessed,  could  not  be  questioned  in  an 
*'  action,  inasmuch  as  the  effect  would  be  to  enable  the  officer  to  give 
"himself  jurisdiction.  But  our  decision  is  not  that  an  assessment 
"  made  without  jurisdiction  will  bind."  When  the  act  is  within  the 
jurisdiction  of  the  Court,  it  is  not  examinable,  but  it  is  otherwise 
when  its  jurisdiction  is  exceeded.  Baron  Parke,  though  not  so 
emphatically,  lays  down  the  same  proposition.— Pennefatheb,  B. 
It  is  not  merely  the  dida  of  those  learned  Judges,  but  the  entire 
current  of  authority,  that  the  Courts  can  examine,  where  the  act 
has  been  done  without  jurisdiction.] — ^If  you  decide  that  the  Com- 
missioners have  acted  in  this  case  properly,  you  may  in  another 
decide  that  they  acted  improperly,  and  so  as9ume    a  complete 

(a)  1  Q.  B.  60.  (6)  2  Exch.  353. 
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M.  T.  1863.  jurisdiction  over  tbem,  notwithstanding  the  provisions  of  sections 
'  27  and  50.  The  Commissioners  are  not  liable  to  an  action  for  anj 
act,  done  even  in  the  suppoied  exercise  of  their  powers,  by  section 
5(L  that  is,  where  they  are  acting  withont  jurisdiction. — [Penks- 
FATHEB,  B.  The  effect  of  acts  of  the  Commissioners,  done  withoot 
jurisdiction,  does  not  properly  arise  here;  our  decision  upon  it 
would  be*'extrajudicial,  and  not  worth  any  thing.] — If  the  Court 
decides  that  the  Commissioners  acted  within  their  jurisdiction,  and 
therefore,  that  their  conveyance  is  conclusive,  it  is  a  decision 
that  the  acts  of  the  Commissioners  are  examinable  by  this  Court, 
and  being  examinable,  it  follows  they  may  be  affirmed  or  reversed. 

PiooT,  C.B. 

After  the  full  discussion  this  case  has  received,  we  do  not  think  it 
necessary  or  right  to  allow  it  to  stand  over  for  any  time^  before  pro- 
nouncing our  decision  upon  it ;  for  we  must  take  care  that  no  idea 
gets  abroad,  that  in  matters  coming  within  the  large  jurisdiction  of 
the  Commissioners  of  the  Incumbered  Estates  Court,  their  decisions 
are  to  be  unravelled  by  a  Court  of  Law.  In  the  present  instance, 
as  I  have  stated  in  the  course  of  the  argument,  the  plaintiff's  case 
involves  these  two  propositions : — The  first  is,  that  upon  a  certdn 
state  of  facts,  in  which  the  Commissioners  of  Incumbered  Estates 
Court  possess  no  jurisdiction,  under  the  provisions  of  the  Act  of 
Parliament  from  which  their  powers  are  derived,  their  conveyance 
does  not  confer  a  valid  title  upon  a  purchaser ;  and  the  second — 
that  upon  the  peculiar  state  of  facts  presented  on  the  trial  of  the 
present  case,  this  Court  must  be  of  opinion  that  the  Comnussioneis 
did  not  possess  jurisdiction.  Now  both  these  propositions  must  be 
established  by  the  plaintiff  before  he  can  succeed  ;  and  if  the  Court 
be  of  opinion  that  the  plaintiff  has  failed  to  establish  both  proposi- 
tions, it  will  be  our  duty  to  give  judgment  for  the  defendant;  and 
any  further  expression  of  opinion  by  the  Court,  upon  any  abstract 
proposition,  as  to  the  general  powers  of  the  Commissioners,  would 
be  uncalled  for  on  our  part,  and  extngudici)).  These  two  proposi- 
tions form  the  major  and  minor  of  a  syllogism  ;  and  the  plaintiff 
must  make  out  both  before  the  conclusion  can  be  drawn,  that  in 
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the  present  case,  the  convejance  by  the  CommiBsioners  did  not  confer  M.  T.  1853. 

Exchequer, 
a  valid  title  to  the  person  who  has  become  the  parchaser.    For  the     v«— v — ^ 

purpose  of  establishing  these  two  propositions,  the  plaintiff  has  ^^ 

availed  himself  of  the  following  arguments,  founded  upon  tfa^e  ev^,  hood. 
dence  that  he  produced: — ^that  the  incumbrance  must  have  been 
created  in  execution  of  a  power  conferred  upon  the  tenant  for 
life,  bj  an  instrument  dealing  with  the  inheritance,  and  that  the  . 
only  operation  of  that  power  was  to  give  the  tenant  for  life  a  right 
to  charge  four  times  the  annual  value  of  the  estate  upon  the  inheri- 
tance ;  and  it  was  alleged  that  the  power  had  been  exercised  to  its 
full  extent,  and  was  exhausted  at  the  time  of  the  execution  of  the 
instrument  creating  the  incumbrance  of  the  petitioner  in  the  Incum- 
bered Estates  Court,  and  therefore  that  that  instrument  failed  to  create 
a  charge  upon  the  inheritance.  For  the  purposes  of  this  case,  and 
of  mj  judgment,  I  shaU  assume  that  the  plaintiff  has  established 
that  state  of  facts,  and  that  at  the  time  of  the  order  of  the  Commis- 
sioners, there  had  been  a  charge  imposed  upon  the  inheritance  prior 
to  4he  '<sharge  of  the  ^titioners,  which,  if  it  continued  unpaid,  had 
exhausted  the  power.  Now,  it  appears  to  me  that  the  plaintiff  has 
established,  in  evidence,  the  fact  that  there  was  an  estate  of  inherit- 
ance, and  a  power  to  charge  it  to  the  extent  of  four  times  its  annual 
value,  and  a  dealing  with  the  estate,  by  means  of  which  a  charge 
was  purported  to  be  created,  and  was  created,  subject  to  the  consi- 
deration of  what  previous  charges  had  been  created  in  exercise  of 
the  power.  On  that  state  of  facts,  it  appears  perfectly  plain  that 
the  Commissioners  did  possess  jurisdistion  to  entertain  the  question 
of  whether  or  not  there  was  an  incumbrance  affecting  the  inherit- 
ance ;  and  it  is  equally  plain,  under  the  express  provisions  of  the 
Act,  that  no  matter  how  wrong  the  Commissioners  may  have  been 
in  their  decision  or  procedure,  their  jurisdiction  attaching  the  sale 
is  clearly  final  and  conclusive.  I  will,  therefore,  assume  that  the 
tenant  for  life  had,  by  various  acts,  exhausted  the  power  of 
charging  the  inheritance,  and  had  no  right  to  create  the  incum- 
brance in  question,  if  the  previous  incumbrances  .still  affected  the 
lands;  but  if  the  previous  incumbrances  had  been  paid   off,  then 

this  instrumeat  would  have  charged  the  estate ;  and  it  has  been 
VOL.  3.  59  L 
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M.  T.  1853.  contended,  that  even  though  the  previous  charges  had   not  heen 

^!^     paid  off,   this   instrament  would  have  created   a  charge  on  the 

^  inheritance.    Now,  such  being  the  state  of  things,  it  is  plain  that 

HOOD.  the  jurisdiction  of  the  CommissionerB  is  sufficient  for  the  purpose 
of  enabling  them  to  determine  whether  or  not  the  previous  acts 
of  the  tenant  for  life  did,  or  did  not,  amount  to  an  executioo  of 
that  power;  and  whether  they  failed  in  coming  to  a  right  con- 
clusion, through  neglect  of  duty  (a  supposition  that  cannol,  for 
one  moment,  be  entertained),  or  through  mistake,  which  maj 
befal  any  tribunal,  or  from  any  other  cause,  I  think  we  could 
not  interfere,  but  are  bound  to  consider  their  decision  as  final, 
and  not  to  allow  any  person  to  question  its  validity,  no  matter  bow 
great  the  hardship  of  the  case  may  be.  It  is  precisely  one  of  those 
cases  which  is  closed  from  investigation  by  the  express  provisions  of 
the  Legislature,  and  that  this  Court,  therefore,  possesses  no  author- 
ity whatever  to  inquire  into  the  question  that  has  been  submitted  to 
it  It  is  moat  important  that  there  should  be  no  doubt  eziadng  in 
the  public  mind  as  to  the  validity  of  the  fitles  conferred  by  the 
Commissioners,  and  that  no  encouragement  should  be  held  forth  to 
any  party  to  attempt  to  shake  these  titles.  Suppose  a  case  of  this 
nature  to  arise — and  it  is  a  state  of  facts  that  might  eaaily  occur- 
that  an  estate  is  incumbered  by  many  mortgages,  and  that  a  noit- 
gagee,  whose  mortgage  was  puisne  to  the  others,  presented  a 
petition  in  the  Incumbered  Estates  Court,  and  that  it  was  subse- 
quently discovered  that  the  petitioner  was  paid  off  the  amount  of 
his  demand  before  he  presented  the  petition — ^in  fact,  that  he  had 
no  incumbrance,  could  this  Court,  after  there  had  been  an  investi- 
gation by  the  Commissioners  of  the  Incumbered  Estatee  Court,  as 
to  the  existence  of  the  incumbrance,  and  their  decision  that  it 
was  a  good  incumbrance,  and  after  a  sale  and  a  conveyance 
to  a  purchaser,  hold  that  these  proceedings  could  be  unravelled, 

*  in  order  to  see  whether  or  not  there  was  any  thing  due  on  foot  of 

the  mortgage  ?  That  was  one  of  the  very  things  that  it  was  in- 
tended by  the  statute  to  avoid.  The  question  of  an  incnmbranee, 
the  Commissioners  are  clearly  empowered  to  decide;  they  have 
all  the  powers  of  a  Court  of  Equity  in  ascertaining  incumbrances, 
and  that  is  what  they  have  done  in  the  present  instance.    There 


COMMON  LAW  REPORTS.  463 

was  an  alleged  iDcumbrance,  created  by  a  setlkment  in  this  case,  M.  T.  1858* 

with  questions  arising  in  relation  to  it,  and  also  on  the  decrees     ^ , — > 

of  the  Court  of  Chancery  ;  it  may  haye  been  a  voluntary  instru-  ^^ 

ment,  or  the  pow^  created  by  it  may  have  been  exhausted ;  but  hood. 
these  were  matters  within  the  jurisdiction  of  the  Incumbered 
Estates  Court,  and,  their  jurisdiction  attaching,  their  orders  were 
conclusive.  If  there  was  any  question  in  this  case,  as  to  the 
existence  of  an  incumbrance  sufficient  to  give  the  Commissioners 
jurisdiction  to  proceed,  it  appears  to  have  been  removed  by  the 
decree  of  the  Court  of  Chancery,  a  competent  Court  clearly,  that 
it  was  an  incumbrance  affecting  the  inheritance.  That  was  one 
of  the  questions  entertained  and  decided  in  the  Chancery  cause ; 
and  although  I  do  not  intend  to  call  in  aid  the  decrees  of  the 
Court  of  Chancery  in  deciding  the  present  question,  stUl  I  may 
say,  that  where  the  Incumbered  Estates  Court  and  the  Court  ci  * 

Chancery  have  concurred  in  their  decisions,  as  to  an  incumbrance, 
it  is  going  very  far  to  suppose  we  could  entertain  a  doubt  as  to 
this  case  being  within  their  jurisdiction.  That  being  so,  with 
respect  to  the  minor  proposition,  we  are  called  on  to  consider 
the  major,  whether,  upon  a  certain  state  of  facts,  ^he  title  con- 
ferred by  the  conveyance  from  the  Commissioners  is  indefeasible; 
and  it  has  been  strongly  urged  upon  us,  that  we  cannot  refuse 
to  decide  this  question,  whether,  if  there  had  been  no  incumbrance, 
or  no  estate  of  inheritance,  the  decision  of  the  Commissioners  would 
have  been  examinable  in  a  Court  of  Law.  It  is  contended  that, 
in  deciding  Uie  other  proposition,  we  decide  tliat  we  have  juris- 
dicUon  to  examine  the  proceedings  of  the  Incumbered  Estates 
Court;  I  do  not  think  so:  what  we  decide  here  is,  that  there 
was  an  estate  of  inheritance,  and  an  incumbrance  affecting  that 
estate,  sufficient  for  the  jurisdiction  of  the  Incumbered  Estates 
Court  to  attach  upon ;  and  therefore,  the  proceedings  of  that  Court, 
being  within  its  jurisdiction,  are  final ;  and  it  appears  to  me  qtiite 
impossible  to  infer  from  that  decision  that  we  have  decided  that, 
under  a  different  state  of  circumstances,  we  should  hold  that  the 
jurisdiction  of  the  Incumbered  Estates  Court  did  not  attach,  and 
that  the  proceedings  in  that  Court  were  examinable.     If  we  did 
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M.  T.  1853.  80  decide  in  the  present  case,  in  which  the  question  does  not  pro- 
perly arise,  our  decision  would  be  extrajudicial,  and  perfectlj 
worthless  as  a  precedent  We  do  not  decide  that  the  Comnuft* 
sioners  of  the  Incumbered  Estates  Court  can  sell  the  estate  of  one 
man  for  the  debt  of  another — ^neither  do  we  decide  the  reverse; 
we  do  not  say  that  the  conveyance  determines  the  question  of 
jurisdiction  in  such  cases — on  the  contrary,  we  desire  that j  it 
should  not  be  supposed  that  our  present  decision  contemplates 
such  a  state  of  things,  and  we  pronounce  no  decision  npon  such 
a  case.  Upon  these  grounds,  therefore,  we  are  of  opinion  that 
the  defendant  is  entitled  to  judgment,  not  because  it  has  been 
proved  to  our  satisfaction  that  there  did  not  exist  a  debt  that 
exhausted  the  power,  but  because  we  are  satisfied  that  there  ex- 
isted such  a  state  of  facts,  that  the  jurisdiction  of  the  Incnmbered 
Estates  Court  did  attach;  and  that  being  the  case,  that  the  de- 
cision of  the  Commissioners  was  conclusive. 

PSBNSFATHER,  B. 

I  entirely  concur  in  the  judgment  of  the  Cribf  Baroh,  and  in 
the  view  he  has  taken  of  this  case.  It  is  clear  that  this  was  a  case 
within  the  jurisdiction  of  the  Commissioners.  There  appears  to 
have  been  an  estate  of  inheritance,  and  an  incumbrance  affecting,  or 
purporting  to  affect,  that  estate,  and  the  Commissioners  were  called 
upon  to  ascertain  and.  decide  whether  or  not  the  incumbrance  of  the 
petitioner  was  a  subsisting  incumbrance.  That  was  their  province; 
and  we  are  not  at  liberty  to  examine  that  question,  and  to  take  into 
consideration  in  what  manner  they  ascertained  and  decided  it,  or 
whether  they  sold  too  much,  or  not  enough,  of  the  estate.  So  long 
as  they  act  within  the  limits  of  their  jurisdiction,  their  orders  are 
not  to  be  examined  in  any  manner,  or  by  any  Court  whatsoever. 
They  appear  to  have  acted  within  their  jurisdiction,  and  in  such  a 
case  a  conveyance  executed  by  two  of  them  gives  a  good  title 
against  all  the  world.  I  wish  it  to  be  understood  distinctly  that 
I  do  not  rest  my  judgment  in  any  manner  upon  the  decrees  pro- 
nonnced  by  the  Court  of  Chancery.  The  decision  of  the  Commis- 
sioners may  or  may  not  have  been  influenced  by  them,  but  in  my 
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opinion,  they  do  not  affect  the  present  case.    It  is  sufficient  for  me  M.  T.  1 853. 

Exchequer, 
that  the  Commissioners  were  entitled  to  ascertain  and  decide  upon 

the  existence  of  the  incumbrance,  and  that  they  did  so.  Under 
these  circumstances,  I  am  of  opinion  that  the  defendant  is  entitled 
to  judgment.  But  we  have  been  called  upon  to  decide  a  question 
upon  a  state  of  facts  widely  differing  from  those  in  the  present  case, 
and  we  have  been  told  that  it  is  imperative  upon  us  to  say  what 
would  be  the  effect  of  a  conveyance  executed  by  the  Commissioners, 
of  the  estate  of  one  man  sold  for  the  purpose  of  discharging  the  debt 
of  another,  or  in  other  words,  what  would  be  the  effect  of  a  sale 
of  my  property  by  the  Commissioners,  because  another  person 
happened  to  owe  a  debt,  which  somehow  was  supposed  to  affect  my 
property.  I  do  not  think  we  are  called  on,  in  the  present  case,  to 
give  any  opinion  upon  the  question  that  would  arise  on  such  a  state 
of  facts ;  and  the  argument  by  which  that  proposition  was  pressed 
upon  us  appears  to  me  to  be  quite  unfounded.  We  have  expressed 
an  opinion  that  there  did  exist  a  jurisdiction  in  the  Commissioners 
for  what  they  did,  and  that  being  the  case,  that  the  conveyance  was 
a  valid  one ;  and  it  is  urged,  that  it  follows,  as  a  corrollary  from 
that  proposition,  that  if  we  have  so  decided  in  this  case,  we  must 
have  pronounced  a  decision,  if  the  facts  had  been  such,  that  the 
Commissioners  had  no  jurisdiction ;  but  I  cannot  see  the  logic  of 
that  argument.  Whenever  that  question  arises,  there  will  be  a 
great  deal  to  be  said  upon  both  sides,  but  at  present  we  are  not 
bound  to  give  any  opinion  upon  it,  and  I  have  a  very  strong  opinion 
that  to  do  so  would  be  extrajudicial  and  improper.  Because  we 
have  decided  upon  a  case  in  which  the  Commissioners  had  juris- 
diction, that  we  should  therefore  decide,  upon  a  different  state  of 
things,  where  they  have  not  jurisdiction,  appears  to  me  illogical  and 
unfounded,  and  I  fully  agree  with  my  Lord  Chief  Baron,  that 
to  express  any  opinion,  upon  such  a  state  of  things,  would  be  extra- 
judicial and  of  no  authority,  and  I  desire  to  guard  myself  from 
being  supposed  to  intimate  any  opinion  upon  such  a  case. 


Greene,  B. 

The  learned  Judge  who  tried  this  case  directed  the  jury  to  find 
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M.  T.  1853.  a  verdict  for  the  defendant,  telling  tbem  that  he  was  of  o^aion 
JExehtquet,  ^ 

< V '     that  the  oonvejance  of  the  Commissionen  was  indefeasible ;  aad  we 

^^  are  now  called  apon  by  this  motion  to  set  aside  the  verdict,  on  the 

HOOD.        ground  that  the  learned  Jndge  did  not  state  the  law  correctlj  to 

the  jury  in  that  respect.    That  is  the  onlj  question  we  have  to 

decide,  and  it  is  impossible  to  have  heard  the  judgments  of  die 

LoKD  GmxF  Bakon,  and  mj  Brother  Pbviibfatheb,   withoot 

ooncluding  at  once  that  the  direction  of  the  learned  Judge  who  tried 

the  case  was  correct.      I  have  no  hesitation  in   expressing  mj 

opinion  that  the  direction  was  right ;  and  having  stated  so  much, 

I  think  it  would  be  improper,  and  going  beyond  what  the  Court 

is  called  on  to  decide,  if  we  undertook  to  determine  what  would 

4>e  the  effect  of  a  conveyance  by  the  Commissioners  under  different 

circumstances.    I  do  not  say,  if  such  a  question  did  arise,  that  I  am 

not  prepared  to  express  my  opinion,  but  I  shall  not  do  so  at  present, 

as  the  question  does  not  arise.     It  would  be  extrajudicial  and 

improper  to  pronounce  a  judgment  upon  that  imaginary  case.    I 

therefore  concur  with  the  rest  of  the  Court,  in  abstaining  from 

doing  so.      I  am  of  opinion  that  the  defendant  is  entitled  to 

judgment,  and  therefore  that  the  cause  shown  should  be  allowed. 

Cause  allowed. 


SCOTT  V.  GREAT  WESTERN  RAILWAY  COMPANY. 

Nov.  7,  16. 

A  pkintiff  in  FiTZOiBBON  (with  whom  was  Richards)  moved  to  vary  an  order 

enter  into  a    mtide  in  this  cause,  by  Baron  Pennefatbbb,  in  chamber.     A  writ 

L^a^ms^.  o^  ^^"^^  ^^^  ^^^^  brought  by  the  defendant,  notice  of  which,  toge- 

l^ble^t^^  ther  with  notice  of  bail  in  error,  and  a  draft  of  the  recognisances, 

toTJj^tg^^f  ^^  "P  ^®^  ^1528,  had  been  served  upon  the  plaintiff's  attoniej. 

the  opposite     rpj^^  damages  in  the  original  action  against  the  defendants  were 

ae  doable  the 

amount  of  lus  damages ;  and  if  the  recognisance  fiedl  short  of  that  snm,  the  party 

who  has  obtained  judgment  below  will  be  allowed  to  issue  execution  on  foot  or  it. 
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£700,  with  £127.  198.  Od.,  the  costs  served,  but  not  taxed.    A  sum-  M.  T.  1853. 

mens  to  tax  the  costs  stood  for  the  24th  of  Jane  last ;  bat  if  the         ^  '^^* 

defendants  had  deferred  patting  in  bail  in  error  until  after  that 

period,  thej  would  have  been  late.    The  costs,  therefore,   being 

unascertained,  the  defendants'  attorney  inserted  the  single  amount 

only  of  the  sum  which  was  furnished,  instead  of  the  double.     This 

was  the  miscarriage  complained  of,  upon  which  a  motion,  that  the 

plaintiff  should  be  at  liberty  to  issue  execution  for  his  damages 

and  costs,  was  granted  in  chamber.    The  recognizances  ought  to 

have  been  in  £87  more,  under  1  Cr.  4,  c.  68,  s.  4 ;  and  we  offered 

to  amend,  upon  the  discovery  of  the  error.    The  entire  sum  was 

now  lodged  in  Court;  and  there  was  a  cross  notice  by  plaintiff 

for  leave  to  draw  out  the  amount  of  his  execution,  with  interest 

and  costs :  Power  ▼.  Hoyden  (a) ;  (yShaughneeey  ▼•  Hoyden  (b). 


Otwoy  (with  him  Duggan)^  contra. 

The  sum  recovered  by  the  plaintiff  is  the  damages  and  taxed  costs, 
and  the  recognizances  should  be  double  of  those ;  unless,  therefore, 
proper  bail  has  been  put  in,  the  plaintiff  is  entitled  to  issue  his  exe- 
cution :  Gildea  v.  CoeUUo  (c) ;  Yeo.  ^  A,  p.  343  ;  2  Tidd,  p.  1 155. 


^S: 


Richards^  in  reply. 

The  defendant  has  suf&ciently  complied  with  the  statute.  Suppose 
the  plaintiff  below  insolvent,  he  might,  if  plaintiff's  argument  be 
correct,  without  taxing  his  costs,  issue  execution,  and  thereby  prac- 
tically deprive  the  defendant  of  the  benefit  of  the  statute. 


PiooT,  C.  B. 

This  case  must  be  decided  by  the  practice  of  the  Court ;  for  I  do 
not  think  it  is  withdrawn  from  the  general  rule  by  any  special  cir- 
cumstances. I  do  not  think  the  defendants  were  misled  by  the 
plaintiff's  attorney.  There  was  no  bad  faith  on  his  part;  if  it 
were  so,  it  might  have  the  effect  of  depriving  the  plaintiff  of  the 
benefit  of  the  rule.  But  there  was  no  intention  on  his  part  to 
mislead,  and  no  responsibility  to  instruct  the  defendants.    Nor  it 


(a)  Bat.  45. 


(e)  2  Saasd.  101,  P.  N.  T. 


(6)  Sm.  &B.208. 


^b9.  16. 


SCOTT 
9. 
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M.  T.  1853.  the  case  withdrawn  by  the  consideration  that  the  full  amount  of 
Exchequer. 

the  money  has  been  lodged  in  Court.    It  was  a  very  proper  order 

that  the  defendants  should  do  so ;  and  I  am  of  opinion  that  that 
GT.  w.  order  cannot  be  set  aside  on  the  practice  of  the  Court.  If  this 
COMPANY.  ^^^  ^^'  nova^  1  should  think  that  the  sound  exposition  of  the 
Act  would  be,  that  if  the  writ  of  error  issued  before  the  costs 
were  taxed,  it  should  be  a  sufficient  security  to  lodge  double  the 
amount  then  on  the  roll ;  a  blank  is  left  on  the  roll  for  the  costs, 
until  taxed,  and  a  party  may  issue  execution  for  the  amount  of 
his  judgment,  exclusive  of  costs. 

The  sum  on  the  record,  therefore,  might  properly  be  the  measure 
of  the  bail.  This  might  be  attended  with  inconvenience  to  the 
plaintiff,  no  doubt.  But  a  still  greater  inconvenience  arises  to 
the  defendant  from  the.  present  practice.  He  must  now,  to  avoid 
the  possibility  of  execution  issuing,  give  bail  in  error,  before  the 
costs  are  taxed.  It  is  impossible,  in  most  cases,  to  have  the  costs 
taxed  in  four  days.  The  plaintiff  is  not  even  bound  to  serve 
them  within  that  time ;  and  the  defendant  has  no  power  of  taxiDg 
them  so  soon.  The  effect  is,  that  he  is  exposed  to  the  peril  of 
an  execution;  for  it  is  impossible  for  him  to  enter  into  exactly 
the  proper  recognizance.  I  can  see  a  course  by  which  the  incon- 
venience on  both  sides  might  be  removed.  It  is  worth  consideration, 
whether  a  rule  might  not  be  made,  by  which  the  plaintiff  in  such 
case  should  be  bound  to  intimate  that  he  either  intends  to  forego 
his  costs,  or  to  tax  them,  and  not  to  issue  execution  until  they  are 
taxed.  We  must  now,  however,  be  bound  by  the  practice  of  the 
Court;  on  matters  of  practice  especially,  where  it  has  been  long 
established,  one  should  distrust  his  own  judgment ;  and  even  if  a 
rule  appear  to  be  not  absolutely  correct  in  principle,  it  is  better 
to  abide  by  it  than  to  unsettle  an  established  practice. 

Fennefatheb,  B. 

The  order  I  made  was  in  accordance  with  what  I  thought  the 
settled  practice  of  the  Court.  Difficulties  may  exist  in  it ;  but  if 
so,  they  require  either  the  interposition  of  the  Legislature,  or  the 
exercise  of  the  authority  of  the  Judges,  to  remove  them.  I  give 
no  opinion  on  the  question  whether  the  sum  recovered  is  the  dam- 
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ages  alone,  or  includes  the  taxed  costs.    The  writ  of  error  in  this  M.  T.  1853. 

Excheguer, 
case  issued  before  the  costs  were  taxed.    What  then  was  the  form 

of  entry  on  the  record  ?    It  was,  thiCt  the  plaintiff  do  recover  a 

certain  ascertained  sum  for  his  damages,  and  an  unascertained  sum 

for  hia  costs,  for  which  a  blank  was  left.    While  the  entry  stood 

thus,  it  was  no  judgment  at  all ;  for  a  judgment  must  be  for  a 

sum  certain,  and  not  for  an  unascertained  sum ;  and  I  think,  in. 

that  state  of  the  record,  no  execution  could  issue.     I  think  the 

record  must  first  be  made  up  by  introducing  the  costs,  or  the 

paily  most  abandon  hid* costs  on  the  record;  and  if  he  do  so, 

the  damages  are  then  the  sum  certain,  and  then  he  may  issue 

execution.     In  this  case  the  execution  was  not  taken  out  until 

the  costs  were  introduced.     Then  the  judgment  being  for  the 

amount  of  damages  and  costs,  is  this  recognizance  in  double  the 

amount  of  the  sum  recovered  ? 

It  is  said  the  defendant  is  exposed  to  inconvenience  because  the 

plaintiff  may  issue  execution  against  him;   and  to  guard  against 

thati  he* must  give  a  recognisance  foY  double  the  costs,  before 

he  ascertains- their- amount.     But  die  defendant  mkj  guar4  himself, 

by  entering  into  a  recognizance  in  a  sufficient  sum,  to  cover  double 

the  amount  of  costs,  whatever  they  may  be.     I  do  not  think  that 

is  a  greater  hardship  on  him  than  the  plaintiff  would  be  subject 

to  in  having  no  security  for  his  costs  at  all.    The  difficulty  is  not 

such  as  may  iiot  easily  be  overcome,  and  might  have  been  in  this 

case ;  but,  in  truth,  both  attorneys  were  ignorant  of  the  precise 

sum  for  which  bail  should  have  been  given. 

Grshre,  B.,  intimated  his  concurrence  in  the  judgment  and 
reasoning  of  Baron  Pbnnefatheb.* 

Order : — That  plaintiff  should  be  entitled  to  draw  out  of  Court 
the  amount  of  his  execution,  with  interest  to  the  date  of 
this  order,  and  costs. 


•NoTC^Vlde  Blaeklmme  v.  Kymeril  Marsh,  278;  5  Taunt.  672),  from 
which  it  appears  that  the  four  days  for  patting  in  bail  are  to  be  reckoned  from 
the  time  when  the  taxation  of  the  costs  is  completed,  hy  the  insertion  of  that  snm 
on  the  roll. 

vol..  3.  60  L 
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M.  T.  1853. 
Exchequer. 


WILCOX  V.  LOWE. 


Nbv.B, 


This  Court,  FiTzaiBBON  (with  whom  was  DarUy)  applied  to  amend  the  re- 
on  motion, 

allowed  the  docketing  of  a  judgment  oi  1837,  entered  against  Richard  Butkr 

erroneous  re-  __      .,         -.  .        ,  ,     •     .         ,      ,  ,  „  , 

docketing  of  Hamilton  Lowe,   in    the    re- docketing    hook    erroneously .  spelled 

IW  to^be^    "Lawe,"   He  cited  O'Connor  v.  M^Dermott{a\  and  relied  on  an 

order  that^t    ^^^^^^^  averring  notice  of  the  judgment;  to  a  mortgagee  of  1847. 
might  retain 
its  priority 

over  *  subao-        Wall  (with  T.  R.  ffenn),  for  a  judgment  creditor  of  1846,  contra. 
quent  judg-  ^  /»  j     o 

ment  of  1840,        If  this  motion  be  granted,  we  shall  lose  our  priority,  which  wc 

properly  re-  6  »  r  /» 

docketed,  to     have  obtained  through  a  subsequent  mortgage  of  1847.     The  prin- 

which  it  would 

otherwise  have  ciple  is  that  which  is  applied  to  the  case  of  allowing  a  judgment  to 

been    postpo-  ,  ,  ......         i.      , 

ned,    through  he  entered  nunc  pro  tunc^  viz^  that  the  priorities  of  other  parties 

of  a  m?rtgag«  ^^^^^  ^^^  ^  affected  by  it :  Martin  v.  M^Causland  (6) ;  1  Ferg. 

if^^tlnctly"*  ^^^^-^   P-   ^®1'   ^^^^  ^-   ^«^yW5  Woodward  v.   Burton  {d); 

*PIJ*^  <^^.    Patterson  v.  M'ClatchieCe). 

affidant,  and  ^  ^ 

bj  a  schedule 
of  incumbran- 
ces, filed  in  the        Darleu,  in  reply. 
Incumbered 

Estates  Court,        The  distinction    between   amending  the  original   entry  of  the 
that  the  inter- 
est of  the'       judgment  on  the  roll,  and  the  entry  in  the  re-docketing  book,  is 

1847  ¥^  not  °o^  sufficiently  kept  in  view  $  because  even  if  the  judgment  were 

Se^'ai^nd-^    not  re-docketed  at  all,  it  would  have  its  priority  over  the  suhse- 

much  M^he    ^"®"^  judgment />er  se.     Then  the  judgment  creditor  of  1846  relics 

proceeds  of      on  a  subsequent  mortgage,  to  which  an  un-redocketed  judc^ment 
the  debtor's  o  o  »  j     e» 

estate,  from     would  be   postponed,  to  carry  him   up   along  with   it ;   but  our 
intervening  in- 
cumbrances,     affidavit  states  that  the  mortgagee  had  notice  of  our  judgment, 
fell  short  of 

reaching  his     and  along  with  a  schedule  of  incumbrances,   filed   in  the  Incum- 
daim  in  any 
case.  bered  Estates  Court,  shows,  that  from  intervening  incumbrances  the 

mortgagee  of  1847  has  no  interest  in  the  question,  for  the  proceeds 

(a)  I  Wila.  61.  (6)  Smyth,  271. 

(c)  Batty,  588.  (</)  Glas.  125. 

(0  2  Law  Rec.,  N.  S.,  80. 
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of  the  debtor's  estate  will  M  short  of  reaching  him,  by  £10,000.  The  M.  T.  1853. 

Exchtouer, 
mortgage  of  1642  does  hot  affect  the  priorities,  because  that  comes 

under  Moore's  Act,  under  which  a  judgment  registered  within 

twenty  years  is  good  against  a  purchaser;  and  Lord  St  Leonards' 

Act  is  not  retrospective :  Re  Huthwaiie  (a).     By  this  amendment, 

the  right  of  no  intervening  creditor  can  be  prejudiced;  and  it  is 

not  denied  that  the  Court  has  the  power  to  make  it. 


PiGOT,  C.  B. 

What  we  are  asked  by  this  motion  is,  not  to  change  the  position' 
of  the  parties,  but  to  leave  them  as  they  are.  What  is  sought  by 
those  who  resist  the  application  is  to  have  a  new  right  conferred  on 
them  by  the  execution  of  the  mortgage  of  1847.  The  circumstances 
of  the  case  are  peculiar.  The  only  property  subject  to  these  various 
charges  has  been  sold ;  and  the  amount  realised  can  never^  by  any 
possibility,  reach  the  mortgage  of  1847*  So  that  the  case  may  be 
consideTed  as  if  that  mortgage  never  existed,  and  as  if  we  had  only 
to  deal  with  that  of  1842,  and  the  different  judgments.  In  that  state 
of  things,  the  result  would  be,  that  no  one  could  be  prejudiced  by 
the  amendment.  The  mortgagee  of  1842  would  not,  because  there 
is  no  need  of  the  judgment  being  re-docketed  as  to  him.  The  judg- 
ment creditors  are  not,  because  their  positions  inter  se  are  unaf- 
fected by  the  Re-docketing  Act.  The  only  question,  therefore,  is 
whether  the  later  judgment  creditors  are  to  be  treated  as  having 
acquired  a  position,  as  to  the  judgment  of  1 837)  through  the  mortgage 
of  1847>  which,  to  the  mortgagee  of  that  mortgage,  is  entirely  fruit- 
leas.  We  may  treat  this  case  as  if  the  application  had  been  made 
in  1844.  At  that  time  the  position  of  the  judgment  creditor 
of  1837  was  unaffected,  as  to  the  other  judgments,  by  the  Re- 
docketing  Acts;  and  at  that  time  the  subsequent  judgment  cre- 
ditor could  not  have  resisted  the  motion.  Can  it  then  be 
said,  that  the  creditor  who,  by  the  force  of  his  own  security, 
possesses  no  right,  can  acquire  *one  from  the  existence  of  a  mort- 
gage entirely  worthless  to  its  owner?  In  that  view,  this  case 
is  distinguishable ;  for  the  question  has  always  been  one  between 

(a)  4  Ir.  Jur.  61. 
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WILCOX 

V. 
LOWS. 


M.  T.  1863.  judgment  9rpdiV>rs  and  paficbasen,  .or  morftgaoee^  aod  depended 

JExc/uqutTm  * 

on  tbiB — wlftet]»f^  the  rigfati  of  the  letter  ,coiild  be  pr^qdieed. 
Bnt  this  judgment  oreditor  p^  se  had  not  any  right  xeBnlti&g 
from  this  faxdtjr  re-do^^eting,  whieh  we  ar^  called  on  to  amend, 
and  therefore  no  right  to  resiflt  the  amendment.  It  is  a  misprisioa 
of  the  officer  of  the  Court;  and  the  mortgagee  of  1647  being, 
under  the  cijccumstanqes,  unaffected  bj  the  proposed  amendment, 
the  judgment  creditor  of  1846  cannot,  solely  by  reason  of  the 
existence  of  such  mortgage,  resist  it. 


PSHNXFATHBB,  B. 

The  argument  of  Mr.  Darle^  is  perfectly  well  founded.  It 
would  be  a  very  different,  thing  to  amend  the  original  roD, 
becanpe  that  might  affect  the  independent  rights  of  judgment 
creditors.  But  we  are  asked  to  amend  only  the  rc^gistry;  and 
judgment  creditors  detiye  aid  from  it  only  thron^^.  a  mortgage 
or  purchase.  The  mortgagee  of  1847  has  no  interest  in  the  ques- 
tion, because  the  fund  confessedly  falls  short  of  reaching  by  £10,000. 
It  would  be  strange  if  a  judgment  creditor,  who  per  se  has  no 
interest,  could  acquire  one  through  a  mortgsgee  who  has  no  in- 
terest, and  thereby  alter  his  relative  position  to  a  party  who,  but 
for  such  mortgage^  n^ist  come  before  him.  We  think  we  ought 
to  correct  the  misprision  of  the  officer,  when  by  doing  so  we  do 
not  affect  the  independent  rights  of  parties. 


Gbeenb,  B. 

I  concuc.  It  is  not  ar^ed  that  the  Court  has  not  jurisdiction 
to  make  the  amendment ;  and  although  it  will  not  exercise  such 
jurisdiction,  to  the  prejudice  of  parties  who  are  not  before  it»  yet 
if  it  see  that  no  person  can  be  prejudiced,  it  will  do  so.  I  concur 
with  the  rest  of  the  Courts  that  no  one  has  appeared  on  this  motion 
who  has  a  right >  to  resist  it ;  and  that  no  absent  par^  is  prejudiced 
by  its  being  granted.  * 

Motion  granted,  without  costs. 
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E.  T.  1854. 
lExchequer. 


COLLINS 

■■«.•■    •    • 
LORD  FRANKFORT  DE  MONTMORENCY. 


April  20. 


CI.ASKB  applied  for  an  ordbo  to  subsidtutQ  service  of  the  writ  of  The  Court  haa 
BummoDS  and  plaint  ia  this^  caae^  on  the  land  and  law  agent  of  the  snbstitate 
defendant,  who.  had  property  in  thia  country,  but  resided  out  of  the  defendant  i^ 
jurisdiction.  The  action  was  brought  on  an  English  judgment  Sw^^nSdic^^ 
obtained  against  the  defendant,  who  resided  in  chambers  in  London,  court^'in'^* 
He  had  no  property  there,  against  which  the  judgment  could  be  ^  i"  which 

made  avaikble,  and  the  object  was  to  make  it  available  against  his  action   has 

arisen   ont  of  . 

property  in  this  country.  its    jnrisdic- 

tion« 

RogerSy  contra,  resisted  the  motion,  on  the  ground  that  under 
section  34  of  the  Common  Law  Procedure  Act,  the  Court  had  no 
jurisdiction  to  substitute  service,  unless  where  the  cause  of  action 
arose  within  its  jurisdiction.  Here  the  cause  of  action  was  an 
English  judgment. 


PiGOT,  C.  B. 

This  case  exemplifies  the  mischiefs  which  may  be  produced  by 
changes  in  the  law,  without  sufficiently  attending  to  consequences. 
Under  the  late  Act,  as  well  as  under  the  state  of  the  law  previous 
to  it,  we  could  have  made  this  order  so  as  to  attain  justice  between 
the  parties.  But  the  present  Act  expressly  restricts  the  power 
of  the  Court  to  cases  in  which  the  cause  of  action  has  arisen 
within  its  jurisdiction.  The  3l8t  section,  by  negative  words,  takes 
away  the  power  of  effecting  service  out  of  the  jurisdiction  of  the 
Court,  and  the  34th  section  prescribes  the  cases  in  which  the  Court 
may  make  an  order  to  substitute.  This  case  is  not  within  those, 
as  both  the  defendants  reside,  and  the  cause  of  action  has  arisen,  out 
of  its  jurisdiction.     The  object,  perhaps,  of  the  restrictive  words 
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E.  T.  1 854.  was,  to  prevent  the  possibility  of  actions  being  brought  here,  wheo 
^^^^'  both  parties  resided  in  England,  and  the  defendant  had  property  in 
this  country.  Vast  inconvenience  would  certainly  arise  from  sadi 
a  state  of  the  law ;  and  whether  any  such  change  is  in  contem- 
plation, I  shall  not  here  discuss.  But  it  is  plain,  that  in  a  desire  to 
prevent  such  a  consequence,  the  Legislature  did  not  advert  to  the 
possibility  of  a  judgment  in  England  between  parties  residoit 
there — ^the  defendant  having  little  or  no  property  in  that  country, 
but  ample  here :  such  a  judgment,  under  the  present  state  of  the 
law,  can  in  no  way  be  made  available  against  property  in  this 
country,  and 'the  person  of  the  defendant  (a  peer)  in  this  instance  is 
privileged  from  arrest. 


Pennefather  and  Greene,  B.B.,  concurred. 

Conditional  order  discharged. 


COMMON  LAW  REPORTS.  475 


1853. 
H,  ofLordt, 


l^ou^e  of  SrorHi^. 

ANDERSON,  4f^/fafK;  FITZGERALD,  Respondent: 

(Writ  of  Error  frcm  the  Exchequer  Chamber  in  Ireland). 


July  4,  14. 


This  was  a  writ  of  error  on  a  judgment  of  the  Exchequer  Chamber  F.  proposed 

his  life  for 

in  Ireland,  which  affirmed  a  judgment  of  the  Court  of  Exchequer  insarance,  and 

siflrned  a  form 

in  Ireland,  on  a  bill  of  exceptions  for  misdirection.     It  was  an  of  proposal, 

i»  .,  !•        1.      ^t.  1  ...       which  con- 

action  of  assumpsit  on  a  policy,  by  the  personal  representative  tained  his  an- 

of  the  assured,  against  one  of  tiie  directors  of  the  United  King-  ^^tr-aeTen 

dom   Life  Assurance  Company^The  facts  are  fully  stated  in  ^^.^rt** 

the  report  of  the  case  in  the  Exchequer  Chamber,    1  Ir,  Law  ^^^^^^^^ 

Jlg»,  p.  251.]  Ht-ill"!^ 

Did  any  of  the  party's  near  relations  die  of  consumption  or  any  other  polmonary 
complaint  ? — Answer,  No*' — "  22.  Has  the  party's  hfe  been  accepted  or  refused  at 
any  office?  &c — Answer,  No."  The  proposal  also  contained  the  following  agree- 
ment:— "I  hereby  agree,  that  the  particulars  mentioned  in  the  aboye  proposal 
shall  form  the  basis  of  the  contract  between  the  assured  and  the  Company ;  and  if 
there  be  any  fraudulent  concealment,  or  untrue  allegation  contained  therem,  or  any 
circumstance  material  to  this  insurance  shall  not  haye  been  fully  communicated 
to  the  said  Company,  or  there  shall  be  any  fraud  or  mis-statement,  all  money  which 
shall  haye  been  paid  on  account  of  this  insurance  shall  become  forfeited,  and  the 

S»licy  be  yoid."  The  policy  contained  a  warranty  on  the  part  of  F. ,  as  to  most  of 
e  facts,  replied  to  in  the  proposal,  but  not  as  to  questions  21  and  22.  It  then  pro- 
vided tiiat  the  policy  should  be  null  and  yoid,  and  all  moneys  paid  by  F.  forfeited, 
upon  F.  dying  in  certain  enumerated  modes ;  '*  or  if  any  thmg  so  warranted  as 
aforesaid  shall  not  be  true,  or  if  any  circumstance  matenal  to  2ils  insurance  shall 
not  haye  been  truly  stated,  or  shall  faiaye  been  misrepresented  or  concealed,  or  shall 
not  haye  been  fully  and  fairly  disclosed  and  communicated  to  the  said  Company,  or 
if  any  fraud  shall  haye  been  practised  upon  the  said  Company,  or  any  false  state- 
ment made  to  them  in  or  about  the  obtaining  or  effecting  or  this  insurance."  Upon 
an  action  on  the  policy  against  the  Company,  it  appear^  that  the  answers  to  ques- 
tions 21  and  22  were  not  true : — Held^  reyersing  the  decisions  of  the  Courts  of 
Exdiequer  and  Exchequer  Chamber  in  Ireland,  that  the  Judge  was  wrong  in 
« directing  the  jury,  that  if  they  found  the  statements  both  false  and  material,  they 
should  mid  a  yerdict  for  the  defendants ;  and  that  the  questions  which  the*  Judge 
ought  to  haye  left  to  the  jury  were — ^first,  were  the  statements  false ;  and  secondly, 
were  they  made  in  obtaining  or  effecting  the  policy  ? 

Obseryations  on  the  form  of  this  policy  and  its  ambiguity,  and  the  effect  of 
making  tome  of  the  statements  in  the  proposal  matters  of  warranty— j)er  Lord 
St.  Leonards. 

A  bill  of  exceptions  should  state  what  directions  the  Judee  gaye  on  the  particular 
issue  raised,  as  it  is  misdirection,  not  non-direction,  which  Ib  the  proper  subject  of 
a  bill  of  exceptions. — Per  tiie  Judges. 


*  Before  the  Lord  Chancbllor  (Lord  Cr  an  worth).  Lord  Brougham  and 
lx>RD  St.  Leonards,  assisted  by  Parks,  Platt,  Alderson  &  Martin,  B.B.  ; 
CoLERiDGX,  WioBTMAK,  WiLLiAifs,  Erlb,  Crbbswbll,  Talfourd  and 
Cbonpton,  J.J. 
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1853.  Sir  F.  Kelly  and  BovilLfor  the  plaintiff  in  error. 

B.  of  Lords. 


ANDBB80N 

V. 

FITZOBRALD. 


Napier  and  Fitzgerald  (of  the  Irish  Bar),  for  the  defendant 
in  error. 

The  foHowing  authorities  were  cited :-^2>ife^«  v.  WiUiame  (a); 
Geaeh  v.  Ingall{b) ;  Paweon  v.  Watson  (e)  ;  Seanlan  v.  Seeales  (i/), 
and  BorradaiU  v.  Hunter  («). 

At  the  conclusion  of  the  arguments,  the  foOowing  questions  were 
put  for  the  opinion  of  the  Judges : — 

**  First,  was  it  necessary  for  the  plaintiff  in  error  to  proTO  on  the 
''  trial,  that  the  answers  given  by  Fitzgerald  to  questions  twenty-one 
*<and  twenty-two,  contained  in  the  proposal  dated  'Eilrush,  17tli 
"of  June  1846,^  or  either  of  them,  were  or  was  material  as  well 
''as  false?" 

*'  Secondly,  if  it  was  necessary  foi^the  plaintiff  in  error  to  prove 
"  the  materiality  as  well  as  the  falsehood  of  the  answers,  or  either 
•*  of  them,  are  the  exceptions,  so  Agr  as  they  relate  to  the  ruling 
**  of  the  learned  Judge,  on  the  issues  joined  on  the  second  and 
''third  pleas,  or  either  of  them,  sustainable?'' 

Pa&kB)  B.,  OB  behalf  of  the  Judges,  requested  tim»  to  consider. 


Jufy  4.  Parke,  B.,  now  delivered  the  unanimous  opinion  of  the  Judges, 

as  follows : — 

Your  Lordships  have  proposed  two  questions  for  the  consider- 
ation of  those  of  her  Majesty's  Judges  who  heard  the  argument 
of  the  case  at  your  Lordships'  bar.  The  first  is — W#s  it  neoes- 
sary  for  the  plaintiff  in  error  to  prove  on  the  trial  thai  the 
answeri  given  by  Fitzgerald  to  questions  21  and  22,  contained 
in  the  proposal  dated  **Kilrush,  17th  of  June  1846,"  or  either 
of  them,  were  or  was  material  as  well  as  fidse?  I  have  to 
state,  that  we  have  considered  with  due  attention  the  veiy  aUe 

(a)  20.&M.S48.  (b)  l4U.9tW.95. 

(c)  In  note  to  J3«aii  T.  Stt^^t,  1  ]>oiigL  12;  also  Cowp.  785. 
(<0  6  Ir.  Iaw  Rep.  867.  (e)  5  Sootl'i  N.  B.  4i8L 
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arguments,  both  at  your  Lordships'  bar  and  in  the  judgments        1853. 
of  the  Irish   Judges,   which   are  fully  reports    in   the   printed     v-l— v '* 

ANDERSON 

cases  laid  before  us,  and  that  we  £nd  ourselves  unable  to  agree  in  v. 

the  conclusion  at  which  the  majority  of  those  Judges  have  arrived. 

The  answers  referred  to  by  your  Lordships  were  given  to 
two  questions  put  to  the  assured,  Fitzgerald  : — ^the  first,  whe^ 
ther  any  of  the  party's  near  relatives  died  of  consumption,  or 
other  pulmonary  complaint?  and  secondly,  whether  the  party's 
life  had  been  accepted  or  refused  at  any  other  office;  and  if 
accepted,  whether  at  the  usual  premium,  or  with  what  addition? 
To  both  the  assured  answered  in  the  negative.  At  the  end  of 
the  list  of  questions,  the  assured  subscribed  a  declaration,  to  the 
effect  that  the  particulars  should  form  the  basis  of  the  contract 
between  the  assured  and  the  Ck>mpany,  and  that  if  there  were 
any  fraudulient  concealment  or  untrue  allegation  contained  therein^ 
or  any  circumstance  material  to  the  insurance  should  not  have 
been  fully  communicated  to  the  Company,  or  if  there  should  be 
any  fraud  or  mis-statement,  all  the  money  paid  on  account  of 
the  insurance  should  be  forfeited,  and  the  policy  should  be  void. 

The  first  question  then  submitted  to  us  is,  whether  it  was 
necessary  for  the  plaintiff  in  error  to  prove  on  the  trial  that  the 
above  answers,  or  either  of  them,  were  or  was  material  as  well 
as  lalse?  We  are  all  of  opinion  that  it  was  not.  Thb  question 
does  not  appear  to  in  to  turn  upon  the  well-known  distinction 
between  warranties  and  representations,  laid  down  by  Lord  Mans-* 
field,  nor  upon  the  point  whether  the  declaration  above  mentioned 
was  either  a  part  of  the  contract  binding  between  the  parties, 
irrespective  of  the  policy,  or  meant  to  be  referred  to  by  it.  The 
proviso  is  clearly  a  part  of  the  express  contract  between  the 
parties,  and  on  the  non-compliance  with  the  condition  stated  in 
the  proviso,  the  policy  is  unquestionably  void.  The  case,  there- 
fore, resolves  itself,  in  our  view  of  it,  as  it  does  in  that  of  most 
of  the  Lrish  Judges,  simply  into  a  question  of  the  construction 
of  the  proviso  itself;  and  it  is  upon  questions  of  that  nature  that 
different  minds  are  apt  to  differ  in  their  conclusions,  however 
disposed  to  adopt  the  established  rules  for  the  construction  of 
VOL.  3.  61   L 
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1853.        written  instruments.     By  that  proviso  it  is  stipulated,  first,  that 
H.  of  Lords, 
, '     if  the  assured  should  die  on  the  high  seas  (with  certain  excep- 

▲NPE&SON 

V.  tions),  or  should   kill  himself,  or  die  by  duelling,  &c^  or  if  any 

VITEOSBAU). 

thing  warranted  as  before  mentioned  (and  there  were  several 
ei^presa  warranties  before  stated)  should  not  be  true,  or  if  anj 
circumstance  material  to  that  insurance  should  not  have  been 
truly  stated,  or  should  have  been  misrepresented  or  concealed,  or 
should  not  have  been  fully  and  fairly  disclosed  and  communicated 
to  the  Company,  the  policy  should  be  void.  Thus  far  the  condition 
applies  only  to  material  matters;  but  it  proceeds  to  declare,  ob- 
viously with  a  view  of  extending  the  protection  of  the  office  stili 
further,  that  if  any  fraud  shall  have  been  practised  on  the  Com- 
pany, or  any  false  statements  made  to  them,  in  or  about  the 
«  obtaiuing  gr  effecting  of  that  insurance,  the  policy  shall  be  null 

and  void.  The  latter  words  probably  override  the  former;  and 
the  fruud,  as  well  as  the  false  statement,  in  order  to  avoid  the 
policy,  must  be  made  in  or  about  the  obtaining  or  effecting  of 
that  insurance.  These  words,  no  doubt,  must  be  understood  not 
to  include  a  false  statement  of  matters  to  the  disparagement  of  the 
applicant  for  insurance,  and  tending  to  render  his  life  less  insur- 
able ;  such  a  construction  would  be  clearly  absurd,  and  in  no  way 
reconcileable  with  the  manifest  object  of  the  proviso.  The  wordt, 
however,  will  clearly  include  all  frauds  or  false  statements,  made 
in  order  to  obtain  the  policy,  whether  in  matters  material  or  not : 
a  consistent  construction  will  thus  be  given  to  the  whole.  The 
proviso,  in  the  first  place,  provides  for  the  violation  of  the  special 
matters  mentioned  in  the  commencement  of  it.  Next,  it  requires 
every  material  faot  not  to  be  misrepresented  or  concealed,  but  to 
be  fully  and  fairly  declared :  but  it  goes  further.  In  the  anxiety 
of  the  Company  to  protect  itself  by  every  precaution,  it  prohibits 
any  firaud  or  falsehood  whatever  to  be  used  in  obtaining  the  insur- 
ance. It  includes  all  frauds  for  that  purpose,  though  not  made  by 
concealment  or  miarepiesentation,  by  word  or  writing,  of  material 
facts,  such  aa  fraud  in  fake  personation,  or  in  the  diagoiae  of  the 
diseases  of  the  applicants  and  lastly^  it  prohibite  every  &l8e  state- 
ment whatever,  whether  in  matters  aetually  material  or  imnafteru^ 
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and  leaves  no  room  for  dispute,  whether  the  partieakr  matter  to        1863. 

which  it  related  was  material  or  not  (which,  in  the  ease  of  a  dispute,     ^-^ — , '' 

a  jary  would  have  to  decide),  leaving  the  Gompanj  to  determine  v. 

entirely  for  itself  what  matters  it  deems  material,  and  what  not. 
This  seems  to  us  to  be  the  obvioos  ordinary  sense  of  the  words 
used,  and  there  is  no  reason  from  the  context  to  give  any  other 
than  the  ordinary  sense  to  them,  though  they  are  to  be  construed 
as   the  words   of  the  assurers,   and   roost  strongly   against  them 
if  there   be   any  ambiguity  in  them.      There  is  no  ambiguity  in 
them   in  this  respect.     A  doubt   possibly  may  exist  whether  the 
woid  ^* false**  is  to  be  understood  in  the  sense  of  false  in  point 
of  fact,  or  morally  false,  though  I  believe  most  of  us  think  that 
it  is  not  to  be  limited  to  moral  falsehood;  but  there  seems  to  us 
to   be  no  doubt,   that  if   the  statements   are  false,   in  whatever 
sense  we  understand  that  word,  if  they  are  used  in  effecting  the 
insurance,  this  proviso  operates.    There  then  appear  to  us  to  be 
only  two  questions  for  the  jury  on  this  part  of  the  policy : — Were 
the  statements  false?      Were  they  made  in  obtaining  or  effecting 
the  policy  ?     Whether  they  are  material  or  not,  is  not  a  necessary 
part  of  the  inquiry.     It  has  seemed  to  two  eminent  members  of  the 
Irish  Bench,  Mr.  Justice  Moore  and  the  then  Lord  Chief  Justice 
Blackbume,  that  the  materiality  of  the  question  was  involved  in  the 
inquiry,  whether  it  was  used  by  the  assured  to  induce  the  Company 
to  effect  the  policy.     We  do  not  agree  in  that  reason.     It  is  true 
that  the  materiality  of  these  statements  may  be  sometimes  evidence 
of  the  purpose  with  which  they  were  made,  and  may  tend  to  show 
that  they  were  made  with  the  object  of  obtaining  the  policy,  because 
if  immaterial,  they  would  not  be  likely  to  effect  it ;  but  the  mate- 
riality is  not  a  necessary  condition  to  bring  them  within  the  scope 
of  the  proviso^  if  it  be  shown  that  the  statements  were  made  in 
obtaining  the  policy,  and  for  the  purpose  of  effecting  it ;  and  here 
the  terms  of  the  particulars  and  the  subjoined  declaration  preclude 
all  doubt  upon  that  question  ;  for  the  truth  of  the  answer  is,  in  the 
strongest  terms,  made  essential  to  the  validity  of  the  policy.     We 
therefore  answer  your  Lordships'  first  question  in  the  negative,  not- 
withstanding the  ability  shown  by  the  Judges  who  have  expressed 
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1853.        their  opinion,  that  the  matoriality  of  the  answers  was  a  neceasuy 
H,  of  Lords.  .    , 

V — , f     part  of  the  proof. 

▲KDBR80N 

9.  With  respect  to  the  second  question  proposed  by  your  Lordships^ 

VITZOSaALO, 

we  answer,  that  the  exceptions,  on  the  issue  joined  on  the  second 
and  third  pleas,  are  not  sustained,  and  that  on  a  formal  ground. 
The  bill  of  exceptions  should  have  stated  what  directions  the  Judge 
gave,  as  it  is  misdirection,  not  non-direction,  which  is  the  proper 
subject  of  a  bill  of  exceptions.  This  was  determined  in  the  case 
of  M* Alpine  v.  MangnaU  in  error  (a).  If  it  had  been  stated  that 
the  learned  Judge  told  the  jury  it  was  necessary  on  those  issues  to 
prove  the  materiality  of  the  answer,  the  exception  would  have  been 
well  founded.  So  it  would,  if  the  ground  of  his  refusal  to  put  the 
question  in  that  form  had  been  that  all  the  allegations  in  the  plea 
should  have  been  proved,  and  tiiat  there  was  no  evidence  to  thai 
effect ;  because  the  plea  being,  in  ou^  opinion,  good,  as  the 
materiality  was  not  essential,  the  proof  of  a  part,  which,  if  pleaded 
and  proved,  would  have  barred  the  action,  was  sufficient*  It  would 
have  been  otherwise  if  the  plea  had  been  bad,  when  every  pert 
must  have  been  proved,  in  order  to  sustain  it,  and  obtain  a  verdict 
upon  it. 

M»f  U.  The  House  now  delivered  judgment. 

The  Lord  Chancellor,  after  stating  the  case,  proceeded  as 
follows : — 

My  Lords,  the  Important  question  is,  whether  the  learned  Judge 
was  right  in  having  directed  the  jury,  that  although  the  statements 
of  the  assured,  as  to  none  of  his  relatioos  having  died  of  pulmonary 
complaints,  and  as  to  his  life  never  having  been  previously  insured 
or  rejected,  were  false  statements  made  to  the  Company  "  in  and 
about  effecting  the  insurance,"  they  must  find  their  verdict  for 
the  plaintiff,  unless  they  were  satisfied  that  those  were  material 
statements. 

My  Lords,  although  the  learned  Chief  Justice  (Bhiokbume) 
came  to  a  conclusion  different  from  that  at  which  the  learned 

(a)  3  C.  B.  616. 
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Judges  adTising  your  Lordships  have  arrived,  in  which  I  concur,        1853. 

and  in  which  I  am  about  to  propose  to  jour  Lordships  to  concur,      .„,, ^ 

yet  I  think  he  very  distinctly  states  that  which  is  to  be  collected  p, 

from  the  opinions  of  the  other  learned  Judges,  but  which  is  more 
shortly  and  tersely  stated  in  the  judgment  of  Blackburne,  C.  J., 
than  by  any  other  of  the  learned  Judges  ;  and  it  is  to  that,  there- 
fore, that  I  will  call  your  Lordships'  attention.  The  Chief  Justice 
says: — ^'The  plaintiff  in  error  contends  that  it  Is  sufficient  to 
**  ascertain  simply,  in  the  terms  of  the  policy,  that  the  false  state- 
**  ment  was  made  in  or  about  obtaining  the  policy ;  and  that,  when 
'^this  is  done,  the  words  of  the  condition  are  so  comprehensive 
**  and  stringent,  that  the  question  is  solved,  and  the  policy  avoided, 
^  whether  the  statement  was  material  or  immaterial ;  in  other 
**  words,  that  we  are  to  read  the  clause  as  if  it  had  contained  these 
''very  words.  I  admit,  if  this  be  the  meaning  of  the  words — ^if 
*^  this  be  so  clearly  expressed  as  not  to  admit  of  any  other  rational 
''construction,  we  must  give  them  the  operation  contended  for. 
''  But  is  this  so  ?  It  is  obvious,  that,  to  maintain  a  defence  founded 
*^  upon  this  provision  of  the  policy,  proof  must  be  made,  first,  of 
"  the  false  statement  of  some  matter  or  fact ;  and,  secondly,  that 
''it  occurred  on  the  occasion  of  effecting  the  policy.  The  Judge 
"  and  jury  must  inquire  into  both,  and  decide  both."  Up  to  this 
point  I  entirely  concur  with  the  learned  Chief  Justice.  He  puts 
the  case  very  distinctly  and  clearly — "What  could  answer  this 
"  inquiry,  or  be  said,  in  any  propriety  of  language,  to  come  within 
"such  terms,  but  a  mis-statement,  used  by  the  assured  to  induce 
"the  Company  to  contract?  and  how  could  it  have  done  so  if  it 
"were  utterly  immaterial?"  Now,  there,  my  Lords,  I  differ  from 
the  learned  Chief  Justice.  The  Company  stipulate  ihis— "You 
"shall  contract  with  us  that  you  warrant  certain  things  to  be 
"correct.  Further  than  that,  if  you  make  to  us  any  untrue 
"statement  in  and  about  effecting  the  policy,  that  shall  avoid  the 
"policy."  And  then  the  Company  say — "We  will  not  contract 
"  with  you  till  yon  answer  these  two  questions  as  the  basis  of  the 
"  contract — '  Have  any  of  your  relations  died  of  pulmonary  com- 
" plaints?     Have  you  been  refused  to  be  insured  in  any  other 
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1853.        '< office?' .  If  you  do  not  answer  those  two  questions  aocimtely^ 
«^ — . — '*    *Uhe  policy  shall  be  Toid."     That  is  the  interpretation,   which 

▲NDBBflON 

o.  appears  to  me  irresistible,  when  you  take  the  policy  and  the  per- 

nTZOBRAXJO. 

ticolars  which  were  required  to   be  subscribed  together.      The 
requirement  is  extremely  reasonable,  and  the  reason  of  making 
such  a  stipulation  is  obvious,  and  is  explained  by  this  Tcry  case. 
Whether  or  not  certain  statements  are  or  are  not  material,  where 
parties  are  entering  into  a  contract  of  life  insurance,  is  a  matter 
upon  which  there  must  be  a  divided  opinion.     Nothing,  therefore, 
can  be  more  reasonable  than  that  the  parties  who  are  entering  into 
that  contract  should  say  for  themselves  whether  they  think  any  thing 
material  or  not ;  and  if  they  choose  to  do  so,  and  to  stipulate  that 
unless  the  assured  answer  a  certam  question  accurately,  the  peliey 
or  contract'which  they  are  entering  into  shall  be  void,  it  is  perfectly 
open  to  them  to  do  so.     Now,  it  appears  to  me,  my  Lords,  that 
that  is  precisely  what  the  Company  have  done  here.     They  have 
said — "The  basis  of  our  contract  shall  be  your  answering  truly 
these  two  questions."   There  were  a  great  many  others  ;  but  pottiag 
those  aside,  they  say — '*  The  basis  of  the  contract  between  ua  shaR 
**be,  that  you  shall  answer  truly  these  two  questions;  and  if  you 
**  do  Hot  answer  them  truly,  the  polioy  shall  be  void."     But  then, 
when  the  trial  comes,  as  to  whether  the  plaintiff  has  made  out 
his  right  under  that  policy,  the  question  is!^  whether  the  direction 
to  the  juxy  ought  not  to  have  been — ^  Xon  are  to  ascertain  whether 
what  was  then  stated  was  untrue  was  false."    If  it  was  false,  thers 
is  no  question  as  to  whether  tt  was  material  or  not,   the  parties 
having  stipulated,  that  if  it   be   false,   the  policy  shall  be   void. 
Therefore,  the  question  for  the  jury  to  decide  was  simply  whether 
it  was  false  or  not.    In  that  narrow  compass  the  whole  case  lies. 
The  learned  Judge  proceeded  upon  this  well-known  law — that  theie 
is  a  great  distinction  between  that  which  amounts  to  what  is  called 
a  warranty,  and  that  which  is  merely  a  representation,  inducing 
a  party  to  enter  into  a  contract.     Thus,  if  a  person  effecting  a 
policy  of  insurance  says — ^'  I  warrant  such  and  such  a  thing,  which 
is  here  stated,  and  that  is  a  part  of  tlie  contract,"  then  whether  they 
are  material  or  not  is  quite  unimportant.     The  par^  must  adhere 
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to  hid  warrantjp  whether  material  or  immaterial;  but  if  the  party        1853. 

,                                       „    .         .      ,          ,                    .                           ^'  of  Lords* 
makes  no  warranty  at  all,  but  simply  makes  a  certain  statement,     « ^ ^ 

▲RDEB80M 

if  that  statement  be  made  bona  fid^y  unless  it  is  material,  it  does  o. 

not  signify  whether  it  is  false  or  not  false.  Indeed,  wheiher  made 
hotA  Jide  or  not,  if  it  is  not  material,  the  untruth  is  quite  un- 
important. If  the  man,  on  entering  into  the  policy,  had  said  that 
he  arrived  at  Dublin  three  days  previously,  whereas  he  had  only 
arrived  that  morning,  it  would  be  quite  immaterial.  If  there  be 
no  fraud  in  the  representation  of  that  sort,  it  is  perfectly  clear  that 
it  forms  no  part  of  the  contract.  Even  if  it  be  material  in  such 
a  case,  if  there  be  no  fraud  in  it,  and  it  forms  no  part  of  the 
eontract,  it  cannot  vitiate  the  right  of  the  party  to  recover.  There 
are  several  cases  which  are  collected  together  in  1  DauglaSy  in 
which  this  principle  is  well  illustrated.  But,  my  Lords,  it  appears 
to  me  that  that  principle  has  no  application  to  a  case'  where  it 
is  part  of  the  contract,  as  it  is  here,  that  if  a  particular  statement 
be  untrue,  then  the  contract  shall  be  at  an  end.  That  distinction 
appears  to  me  to  have  been  overlooked  by  the  learned  Judges,  and 
that  OTcrsight  has  been  the  ground  of  that  which  I  must  consider 
to  be  the  erroneous  conclusion  at  which  they  arrived.  My  Lords, 
it  is  within  this  narrow  compass  the  case  lies.  We  have  had  the 
assistance  of  eleven  of  the  learned  Judges  of  this  country.  They 
all  took  the  same  view  of  this  case,  and  were  of  opinion  that  the 
learned  Judges  in  Ireland  committed  an  error  in  supposing  that  this 
doctrine  of  representation,  as  distinguished  from  a  warranty,  was 
applicable  to  the  present  cai%,  in  which  the  representation  is  itself 
embodied  in  the  contract.  They  thought  the  conclusion  at  which 
the  learned  Judges  in  Ireland  arrived  was  erroneous.  My  Lords, 
in  that  view  of  the  case  I  entirely  concur.  Therefore,  I  shall  think 
it  my  duty  to  move  your  Lordships  that  judgment  be  given  for 
the  plaintiff  in  error. 

LoBD  BaouGaiiM. 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend, 
that  this  case  really  lies  in  a  very  narrow  compass.  It  dependa 
entirely  upon  .the  construction  which  we  are  to  put  upon  these 
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1853.        words  in  the  policy,  *'or  any  false  statement  made  to  them  (the 

-'_.- *    insurers)  in  or  about  the  obtaining  or  effecting  of  this  insnrmnce.* 

^^  Now,  first,  there  is  the  warranty ;  then  there  is,  previously  to  the 

nrzoxBALD.  ^jjji^jgg  jjj  question,  "  or  if  any  circumstance  material  to  this 
'*  insurance  shall  not  have  been  truly  stated,  or  shall  have  been 
''misrepresented  or  concealed,  or  shall  not  have  been  fully  and 
*' fairly  disclosed  or  communicated  to  the  said  Company,  or  if  any 
*'  fraud  shall  have  been  practised  upon  the  said  Company ;"  and  then 
comes  this  larger,  and  as  it  were  more  sweeping  clause,  ''or  any 
false  statement  made  to  them;"  as  if  it  were,  or  any  false  state- 
ment whatever,  "  made  to  them  in  or  about  the  obtaining  or  effect- 
ing of  this  insurance.**  Now,  at  first  I  had  some  doubt^  as  the 
learned  Judges  appear  to  have  had,  with  respect  to  the  word 
"fedse,"  whether  it  implies  merely  untrue,  or  morally  false — ^untrue, 
whether  within  the  knowledge  of  the  party  making  it  or  not;  or 
morally  false,  that  is,  untrue  within  his  knowledge  of  its  being 
untrue.  At  first  I  certainly  had  an  impression  on  my  mind  that 
it  was  to  be  taken  as  implying  morally  false^  rather  than  as  untme 
merely  ;  and  that  impression  was  grounded  upon  what  immediately 
precedes,  for  "true**  is  used  in  a  former  part  of  the  document,  and 
then  "fraud**  is  used  in  the  immediately  preceding  clause.  There- 
fore, I  had  the  impression  at  first,  that  "false**  there  meant  morally 
false,  as  contradistinguished  from  merely  untrue.  I  have  since  come 
to  the  opinion  which  my  noble  friend  and  the  learned  Judges 
advising  the  House  have  come  to,  that  it  does  not  mean  moitlly 
false,  but«  simply  untrue.  But  be  that  as  it  may,  it  is  quite 
immaterial ;  for  whether  we  take  the  word  as  untrue  absolutely,  or 
untrue  within  the  knowledge  of  the  party  making  the  statement, 
in  either  case  it  appears  to  me,  as  it  has  done  to  the  learned  Judges, 
perfectly  clear,  that  the  two  questions  to  put  to  the  jury  were,  fifst, 
was  there  an  untrue  statement  made,. whether  with  or  without  the 
knowledge  of  the  party  making  it,  that  it  was  untrue  or  not? 
secondly,  was  it  made  in  or  about  the  obtaining  or  effecting  this 
insurance?  According  to  my  opinion,  agreeing  entirely  with  that 
of  my  noble  and  learned  friend  and  the  learned  Judges,  those  were 
the  fit  and  proper  questions,  and  the  only  questicHis,  to  be  pot  by 
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the  learned  Judge  to  the  jury.     And  I  think  further,  that  it  would        18S3. 

have  heen  a  matter  of  exception,  and  would  have  made  the  direction     vl^. / 

of  the  learned  Judge  to  the  jury  liable  to  exception,  if  he  had  v. 

directed  them,  as  is  contended  bj  the  defendant  in  error,  to  consider 
the  materiality  of  the  statements  in  question.  I  therefore  am  of 
opinion  with  my  noble  and  learned  Mend,  that  in  this  case  we 
ought  to  give  judgment  for  the  plaintiff  in  error. 

Lord  St.  Leonards. 

My  Lords,  I  believe  that  a  more  important  case  than  the  present 
has  not  come  before  your  Lordships  during  this  session ;  because, 
although  the  point  turns  simply  upon  the  proper  construction  of  the 
instrument^  yet  it  leads  to  such  important  consequences  with  regard 
to  insurances  for  life,  which  are  so  common  in  this  country,  and 
upon  which  people  entirely  depend  as  their  security  for  a  provision 
for  their  families,  that  it  becomes  exceedingly  important  to  consider 
maturely  what  is  the  true  construction  of  an  instrument  of  this  sort. 
It  is  of  course  prepared  by  the  Company ;  and  if»  therefore,  there 
be  any  ambiguity  in  it,  it  must  be  taken,  according  to  law,  more 
strongly  against  the  person  who  prepared  it.     At  .the  same  time 
your  Lordships  must  take  care  to  guard  Companies  of  this  nature 
against  any  fraud,  and  to  give  validity  to  any  part  of  the  contract 
which  has  diat  object.     That  has  been  the  practice  for  many  years 
past.    The  Courts  of  Law,  observing  how  very  often  Companies  of 
this  nature  have  been   subjected   to  fhtuds,   have   advised  those 
Companies  to  protect  themselves^  by  a  sufficient  provision  against 
the  commission  of  fraud ;  and  that  has  led  to  such  stringent  pro- 
visions as  those  which  we  find  in  this  case — provisions  which  I  am 
bound  to  say,  unless  they  are  fully  explained  to  the  parties,  will  lead 
a  vast  number  of  persons  to  suppose  that  they  have  made  a  pro- 
viAon  for  their  families  by  an  insurance  of  their  lives,  upon  the 
payment  out  of  their  income  of,  perhaps,  a  very  considerable  por- 
tion of  it,  when,  in  point  of  fttct,  fh>m  the  very  commencement, 
that  policy  was  not  worth  the  paper  upon  which  it  was  written ; 
and,  as  in  Uie  present  case,  the  Companies  take  care  to  go  beyond 
the  law,  that  is,  the  law  has  itself  thrown  a  shield  of  protection 
VOL.  3.  62  L 


486  COMMON  LAW  REPORTS. 

1853.        around  them;  and  if  a  statement,  which  is  not  a  warranty,  but 
J7.  of  Lords^ 
^ — V '     a  representation,  be  made  contrary  to  fact,  a  material  statement, 

▲NDBBBON 

,  V.  that  will  by  law,  without  any  proyision  to  that  effect  in  the 

VITZOEBALD. 

contract,  avoid  the  policy.  But  then,  if  that  statement  was  not 
untrue  to  the  knowledge  of  the  party  who  made  the  repreaentatioB 
(the  assured),  he  is  entitled  to  recover  the  sums  which  he  hsa 
paid.  So  that,  although  provision  for  the  family  is  not  obtained, 
yet  there  is  no  actual  damage  done  to  the  fortune  of  the  man.  He 
is  disappointed  in  his  object,  but  the  money  which  he  has  aocum* 
ulated  and  paid  for  the  insurance  is  repaid  to  the  family.  This 
Company  has  taken  care  that  no  such  consequence  shall  ensue; 
and  that,  if  any  statement  within  their  contract  has  not  been  truly 
represented,  the  man's  family  shall  not  only  lose  the  benefit  of  the 
policy,  but  shall  not  be  able  to  recover  a  single  shilling  of  the 
premiums  paid,  however  numerous  they  may  have  beea. 

Now,  my  Lords,  this  is  rather  a  singular  case.  This  Companj 
started,  in  dealing  with  Mr,  Fitzgerald,  as  all  such  Companies  do. 
They  tendered  to  him  certain  particulars  in  writing  or  printed, 
which  tiiey  required  him  to  answer,  and  to  sign  a  declaration  at  the 
end  of  them.  Certain  questions  were  asked,  most  of  them  being 
material — ^the  questions  being  twenty-seven  in  number ;  of  those 
questions,  which  the  man  answered,  whether  truly  or  not,  the 
Company,  when  they  came  to  frame  their  policy,  choee  to  select 
some  fourteen,  and  to  make  every  one  of  those  questions — ^that  is 
to  say,  fourteen  out  of  twenty-seven,  the  express  subject  of  a 
warranty;  and  they  even  carry  it  so  far,  as  that,  as  regards  the 
material  questions,  they  leave  out  a  particular  portion  from  his 
i^nswer.  Question  12,  in  particular,  stands  thus: — *'Is  the  party 
"  afflicted  with  an  habitual  cough,  or  any  disease  of  the  lungs,  or 
''  any  disease  or  disorder  tending  to  the  shortening  of  life  ?"  That 
draws  the  man's  attention  to  those,  particular  diseases  which  are 
enumerated.  In  the  warranty  they  make  him  warrant  that  he  is  not 
afflicted  with  an  habitual  cough,  and  leave  out  in  the  warranty  the 
words,  ^'  or  any  disease  of  the  lungs,"  and  then  they  add  the  other 
general  words,  which  nd  doubt  are  sufficient,  "  or  any  disease  or  dis- 
order tending  to  the  shortening  of  tife."    But  in  the  warranty  they 
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do  not  call  his  attention  to  the  importance  of  the  question  whether        1853< 
he  had  any  disease  of  the  lungs.    I  only  give  that  as  an  example.     vl_v — ' ' 

"fcT  ^      1  '  1  •  «.«.«  .,...  ANDBR80N 

Now,  looking  to  the  questions  which  they  have  omitted  m  their  m 

warranty,  we  find  they  have  omitted  those  two  very  important 
qoeations,  upon  which  this  case  has  ultimately  turned — ^I  cannot 
conceiye  two  more  material  questions.  One  is,  ^*Have  any  of 
your  family  died  of  consumption?"  He  said,  <<  No."  Another 
is,  "  Has  your  life  been  refused  to  be  insured  by  any  other  Com- 
pany?'' He  answered  in  the  negative.  We  are  not  now  dealing 
with  the  truth  or  falsehood  of  the  representations ;  this  House  has 
to  deal  with  the  abstract  question  of  the  construction  of  the  policy ; 
but  I  am  putting  it  just  to  try  the  case.  Supposing  those  questions 
to  have  been  untruly  answered,  you  would  look  naturally  to  the 
policy  to  see  whether  they  were  there ;  but  the  policy  has  excluded 
them.  Now,  the  policy  takes  this  shape :  it  states  as  many  of  the 
questions  as  the  Company  has  chosen  to  take  out  of  the  particulars, 
and  it  states  these  as  so  many  warranties;  it  then  proceeds  upon 
that  warranty  to  grant  the  policy,  going  on  in  the  common  form 
assuring  the  money.  Then  comes  this  proviso,  upon  which  the 
policy  is  granted — that  in  case  he  should  do  certain  things,  or  go 
abroad,  or  enter  the  army  or  the  navy,  and  so  on,  the  policy  shipl 
be  void.  That  is  all  quite  right.  Then  come  these  important 
words,  making  void  the  policy — *^  or  if  any  thing  so  warranted 
should  not  be  true."  Now,  there  the  attention  of  the  assured  is 
drawn  at  once  to  the  warranty.  He  reads  the  terms  of  the  war- 
ranty, and  he  is  told,  that  if  any  thing  that  he  states  is  not  true, 
the  policy  is  to  be  void.  The  word  "  true"  there  is  used,  of  course, 
in  a  general  sense ;  and  whether  the  man  knew  it  to  be  false  or  not, 
is  utterly  immaterial.  Whether  the  Circumstances  warranted  were 
material  or  not  is  entirely  out  of  the  question.  It  is  simply  suf- 
ficient, and  ought  to  be  sufficient,  to  avoid  the  policy,  that  any  one 
thing  warranted  is  not  true;  and  therefore  the  word  ''untrue" 
there  is  used  in  its  general  sense  of  an  untruth  in  the  abstract. 
Then  comes  this,  I  may  say,  remarkable  clause  in  reference  to  this 
contract.  Your  Lordships  will  observe,  that  whenever  they  begin 
a  new  limb  of  a  sentence  they  begin  it  with  a  conjunction.    The 
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1853.        first  IB  this,  which  I  believe  I  have  alroady  read: — **or  if  any 
H.ofLwfU.     ,.  ^ 

' V '     thing  60  warranted  ahoold  not  be  true/'    Hie  next  is-^**or  if 

▲NDEB80N 

v.  "  any  oircuinatanoe  material  to  the  insoraaoe  should  net  have  been 

FITXQERALD. 

*'  truly  stated,  or  should  have  been  misrepresented  or  concealed,  cr 
*^  should  not  have  been  fully  and  fairly  disclosed  and  oomnnmicstsd 
^  to  the  said  Company."  That  is  all  one  limb  of  the  sentence, 
and  that  is  all  governed  by  the  same  words,  the  first  words — ^  or 
if  any  material  circumstance."  So  that  all  the  misrqiresentatioiis 
and  all  the  mis-statements  which  are^  there  guarded  against  are 
with  reference  to  some  circumstance  material  to  the  instance— 
"  or  if  any  circumstance  material  to  that  insurance  ahodd  not 
have  been"  so  and  so.  Now,  so  fieir  it  is  perfectly  correct,  only 
it  would  have  been  much  better  if  they  had  inserted  those  odier 
things  which  they  meant  to  consider  material-^the  qneslioiis  thej 
had  asked,  and  whidi  had  been  answered;  it  would  have  led  to 
a  better  understanding  of  the  contract.  But  staU  the  seemid  iisib 
of  this  sentence  is  right  enoo^.  The  &vt  is,  if  any  portion  of 
that  warranty  is  untrue ;  the  second,  if  any  material  oiEoomstance 
has  been  untruly  stated.  If  it  is  material,  then  its  ontruth  viU 
avoid  the  contract,  although  the  party  did  not  know  it  to  be  unlrae. 
So  far,  I  entirely  go  along  with  the  contract. 

Then  come  those  words  upon  which  so  much  has  been  tmned, 
and  which  have  led  to  so  much  division  of  opinion;  and  I  most* 
take  the  liberty  of  saying,  that  that  very  difference  of  opinion 
which  has  existed  between  such  very  learned  persons  upon  sueh 
an  important  case  as  this,  <rf  itself  shows  the  improper  manner,  ta 
my  judgment,  in  which  this  pdicy  has  been  framed.  A  policy 
ought  to  be  so  framed  that  he  who  runs  can  read.  It  ought  to 
be  framed  with  such  deliberate  care,  that  no  tsaaa  of  expreBsioo 
by  M^ich  the  party  assured  can  be  caught  on  the  one  hand,  or 
by  which  the  Company  can  be  cheated  on  the  other,  shall  be  found 
upon  the  face  of  it,  and  nothing  should  be  wanting  in  it  the  absence 
of  whidi  may  lead  to  such  results.  When  you  consider  the  posoos 
with  whom  such  contracts  as  this  are  entered  into— mea  in  \fm\j 
and  humble  conditions  of  life,  who  can  but  ill  understand  such 
contracts,  they  ought  not  to  be  framed  in  a  manner  which  shall 
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8o  perplex  the  judgments  of  the  first  Jadges  of  the  land  as  to        1858. 

lead  to  a  serions  differenoe  of  opinion  between  so  great  a  nwnber  of     jJL^....^' 

leanied  persons  as  probably  has  ever  been  exhibited  before  your  0. 

Lordships'  fionse.     Now,  the  words  which  have  led  to  this  great  ' 

difference  of  opinion  are  these : — **  or  if."*     There  begins  the  last 

limb  of  tbe  SMitenee  :  it  is  all  governed  by  the  iiords  *'«rif " — **  or 

^*  if  any  fnuid  shall  have  been  practised  upon  the  Company,  or  any 

''false  statement:"  all  governed  by  diat  first  ''tf— <'or  if  any 

*'  fraud  shall  have  been  practised  upon  the  Company,  or  any  false 

''atatement  made  to  them  in  or  about  the  obtaining  or  effecting 

"of  this  insurance,  this  pdioy  shall  be  void,  and  the  premiums 

'*  shall  be  forfeited."    Now,  what  does  this  mean  ?     Nothing  can 

be  more  simple  than  the  meaning  of  tlie  first  words — **  or  if  any 

fnud."    Tlie  provision  against  nntrue  statements  and  other  material 

matters,  before  made,  might  be  personation,  for  example.    A  great 

mftny  descriptions  of  fraud  may  be  in  action.    There  might  be 

nmny  drcumstances    concurring  to  a  fraud    that    could  not   be 

described,  because  fraud  is  a  very  general  teacm ;  and  it  is  impos- 

aiUe,  therefore,  to  particularise  beforehand  what  is  meant  by  fraud. 

But  you  know  very  well  what  fraud  is  when  it  comes  before  you 

^or  judgment.    Therefore,  if  there  should  be  fraud,  this  policy  very 

properly  strikes  at  it.    Now,  the  difficulty  in  which  the  Judges 

in  Ireland  involved  Uiemselves  was  this — they  were  endeavouring 

to  import  the  word   ''material,"   which  is  found  in   the  second 

branch*  of  the  sentence,  into  this  branch.    Of  course,  you  could 

not  speak  of  any  thing  so  absurd  as  a  '*  material  fraud."    "  If  any 

firaud"  atands  quite  right.    If  any  fraud  has  been  oommitted,  the 

pc^icy  is  to  be  void.     Then  what  is  the  meaning,  in  conjunction 

with  those  words,  of  what  follows : — "  or  if  any  false  statement 

"  be  made  to  them  in  or  about  the  obtaining  or  efiectiog  of  this 

"  insurance,  this  policy  shall  be  null  and  void  ? "    Surely,   my 

Lords,  there,    "fiilse  Btatement^'  must  mean  something  which  is 

connected  with  that  which  occurs  in  the  other  branch  of  this  limb 

of  the  sentence — ^namely,  "  fraud."    I  have  provided  against  any 

untrue  statement  generally  contained  in  the  warranty.    I  have 

provided  against  any  material  mis-statement  generally.     Then  I 
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1853.  come  to  ''fraud;**  and  fraud  may  be  committed  in  action  without 
sli^v..^^'  any  actual  mis-atatement  ;^  and,  therefore^  I  connect  with  that, 
"false  statement"  Now,  when  I  find  that  the  contnu^t  uses  two 
words  which  may  have  the  same  meaning,  but  which  are  open 
to  different  senses,  to  express  the  same  thing,  I  must  be  very  welK 
satisfied,  before  I  apply  the  same  construction  to  those  two  w<»ds, 
that  such  was  the  intention ;  for  if  a  proper  word  is  used,  which 
admits  of  a  different  sense,  although  it  may  admit  of  the  same  sense, 
I  should  come  naturally  to  the  conclusion,  if  there  is  nothing  in  the 
context  to  prevent  it,  that  the  intention  was  not  to  use  the  second 
word  in  the  same  sense  in  which  the  first  word  was  used,  or  else 
why  not  repeat  the  first  word  ?  Now,  in  what  sense  is  the  word 
" true"  employed  in  the  first  part?  *' True"  there,  is  used  in  the 
general  sense;  it  signifies,  not  whether  it  is  logically  true  or  not; 
the  question  is,  whether  it  be  true.  If  it  be  not  true,  the  eon- 
sequences  follow  under  this  contract  But  when  I  use  the  word 
"  false"  in  a  sense  connected  with  fraud,  what  do  I  mean  ?  I  mean 
not  only  that  which  is  untrue,  but  I  meaii  that  which  is  malidoos, 
wilful — which  is  criminal,  which  is  false  in  an  odious  sense,  and 
to  the  man's  knowledge;  and  therefore  the  construction  which, 
after  a  great  deal  of  consideration,  I  should  put  upon  this  part 
of  the  clause,  certainly  is,  that  it  refers  to  a  wilful  fraud — a  wilful 
mis-statement;  and  that  the  word  ''false"  there  is  used  in  con- 
tradistinction to  the  word  "untrue"  in  the  former  part  of  the 
sentence,  and  means  a  wilful  mis-statement*;  and  then  conneeting 
that  with  the  subsequent  words,  a  wilful  mis-statement,  as  it  should 
be  read,  "  in  or  about  the  effecting  of  the  insurance,"  I  think  all  the 
mischief  will  be  taken  out  of  this  policy ;  because  I  think  there 
is  no  jury  who,  having  such  a  case  before  them,  would,  where  a 
mere  impertinent  question  had  been  asked  of  a  man,  and  untruly 
answered,  though  it  might  be  held  to  be  about  the  insurance,  come 
to  the  conclusion  that 'that  man  had  committed  wilful  falsehood 
upon  such  a  subject,  when  the  statement  had  not  and  could  not 
have  any  material  bearing  upon  the  insurance ;  and  if  the  untruth 
must  be  wilful,  I  think  that  any  honest  man  would  be  safe,  ev^ 
under  this  contract,  in  such  a  construction.     The  question,  then, 
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would  be,  was  this  a  wilful  falsehood  in  or  about  effecting  the        1853. 
insurance?     Supposing  it  were  some  indifferent  question  which     ^.i — , *' 

▲NDEA80N 

thej  chose  to  put  to  him,  and  which  he  had  answered,  but  yet  v, 

had  not  answered  truly;  if  the  jury  were  satisfied  that  it  was  |t 
mere  impertinent,  irrelevant  question,  their  verdict  would  be  in 
his  favour.  For  observe,  if  it  be  an  impertinent  or  irrelevant 
question,  how  likely  it  is  that  the  assured  will  have  his  prudence 
and  his  caution  lulled  to  sleep,  and  will  not  be  so  alive  to  the 
duty  of  answering  truly  as  he  would  be,  meaning  to  act  honestly, 
in  regard  to  matters  which  he  could  not  help  feeling  were  essen* 
tially  necessary  to  be  answered,  in  order  to  enable  the  Company 
to  form  their  judgment  upon  the  subject. 

I  think  that  your  Lordships,  and  every  Court  of  Justice,  should 
endeavour  to  give  such  a  construction  to  a  policy  of  this  nature  as 
will  afford  a  fair  security  to  the  person  with  whom  the  policy  is 
made,  that,  upon  the  ordinary  construction  of  language,  he  is  safe 
in  the  policy  which  he  has  accepted.  I  am  quite  sure  that  if  policies 
of  this  nature  are  to  be  entered  into,  and  such  doubts  are  to  be 
raised  as  have  been  raised  in  this  case,  that  very  important  branch 
of  insurance — ^life  insurance,  will  become  very  distasteful  to  people, 
and  that  no  prudent  man  will  effect  a  policy  of  insurance  with  any 
Company  without  having  an  attorney  at  his  elbow  to  teU  him  ^hat 
the  true  construction  of  the  document  is.  And,  indeed,  in  this  case 
it  has  been  necessary  to  consult  all  the  Judges  in  Ireland ;  and  they 
having  decided  in  one  way  upon  the  language  of  this  policy,  all  the 
Judges  of  England  have  come  to  a  different  opinion. 

My  Lords,  notwithstanding  that  I  have  thought  it  my  duty,  and 
of  great  importance,  to  draw  your  Lordships '  attention  to  the  true 
construction  of  this  policy,  I  do  not  disagree  with  my  noble  and 
learned  friend  in  the  motion  which  he  has  made,  because  I  think 
the  juiy  were  not  properly  directed  as  to  the  materiality  of  the 
untrue  statements.  I  think  that,  in  reference  to  these  two  questions 
— for  example,  whether  any  of  his  relations  had  died  of  pulmonary 
complaints,  and  whether  his  life  had  been  refused  by  any  other 
Company — the  learned  Judge  ought  not  to  have  told  the  jury  that 
they  ought  to  find  for  the  pluntiff  in  error,  unless  they  were  of  opi- 
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1863.        nion  that  those  statementi  were  both  false  and  materiaL  I  think  that 
'-•^-v *     that  was  a  wrong  direction,  and  l^evefore  I  agree  with  the  motion  of 

ANDBRfON 

V,  my  noble  and  learned  friend.     But  I  think  it  verj  important  to  in- 

presa  apon  Companies  that  they  ought  not  to  issue  pohcies  in  this 
shape ;  and  I  think  that  this  Company  w^onld  da  well  if  they  were  to 
place  the  word  '^  wilfnl''  before  the  words  '^  false  statement,"  in  that 
latter  branch  of  the  clause.     So,  if  it  is  their  intention  to  ezdnde 
materiality,  I  think  it  would  be  but  honest  and  ftdr  to  state  ao  upon 
the  face  of  their  policy,  so  that  persons  who  are  really  not  com- 
petent to  form  a  judgment  upon  such  a  question  may  at  once,  upon 
the  face  of  the  policy,  see  what  risks  they  run  ;  ibr  remember  that  the 
proviso  inflicts  the  loss  upon  the  family  not  only  of  the  sum  assured, 
but  of  all  the  sums,  which  may  have  been  a  great  portion  of  the 
savings  of  a  man's  life,  which  have  been  paid  fbr  the  policy  itself. 
After  all,  everybody  feels  this  difficulty.    The  Company  are  entitled, 
and  they  are  bound,  to  guard  themselves  against  fraud ;  and  Courts 
have  always  shown  the  utmost  anxiety  to  protect  them   against 
fraud,  and  always  will  do  so.     We  are  not  entitled  to  look  at  the 
facts  of  this  case,  and  therefore  I  am  not  using  the  facts  for  the 
purposes  of  the  judgment  which  I  am  recommending  your  Lord- 
ships to  give ;  but  the  facts  of  this  case  were  very  likely  to  mislesd 
any  man  in  his  judgment,  because,  in  point  of  fact,  the  juiy  went 
wrong  in  ,this  case,  and  the  proper  application  to  the  Court  would 
have  been  to  set  aside  the  verdict,  and  not  to  have  taken  the 
exception  to  the  Judge's  charge.    Nothing  upon  earth  could  have 
been  clearer  than  that  the  two  questions  were  material.     The  jury 
were  perverse,  and  went  wrong  in  bringing  in  a  verdict  contraiy 
to  the  evidence,  as  to  the  materiality  of  the  questions.    What  could 
have  been  more  material  than  that  question,  "  Has  your  lifb  been 
refused  by  other  offices?" — because,  if  it  had  been  answered  tnilj, 
they  would  then  have  asked  him  what  offibes^    He  must  have  stated 
what  offibes,  and  then  they  would  have  had'  an   opportunity  of 
inquiring  of  those  offices  what  were  the  grounds  upon  whidi  they 
had    refused,  him.      Nothing,   therefore,   could   have   been  mom 
material.     It  seems  to  have  been,  so  far  as  we  can  judge  from 
the  evidence,  a  very  proper  case  fbr  the  Company  to  resist.    There- 
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fore,  I  am  not  finding  fault  with  the  conduct  of  the  Company  in        1853. 

this  case,  but  I  am  drawing  your  Lordships'  attention,  which  I      l^  ^-  -' 

thought  it  very  material  to  do,  to  the  terms  of  the  policy.    I  think  v. 

the  Company  are  right  enough  in  the  course  they  took  in  resisting 

the  claim,  but  I  think  they  are  not  right  in  the  firame  of  their 

policy.    I  entirely  agree  with  the  motion  of  my  noble  and  learned 

friend. 

Judgments  of  the  Courts  of  Exchequer  and  Exchequer  Cham- 
ber in  Ireland  reversed,  and  a  venire  facias  de  novo 
granted. 


VOL.  3.  63  L 
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E.  T.  1853/ 
Crm.  Appeal. 


THE  QUEEN  v.  REDMOND.* 

Jan,  20,  ^^^''^  ^-^  Criminal  Appeal.) 

April  14.  , 

An  indictment  This  was  a  case  reserved  for  the  opinion  of  this  Court  hy  the 

chaiiged  the 

prisoners  with  Assistant-Barrister  for  the  coantj  of  Wicklow. 

stealing  401b8. 

weight  of  mut-       The  case  stated  that  at  the  Quarter  Sessions  held  at  BaltinglasBi 

pert7  of  some  '^^  ^^  county  of  Wicklow,  on  the  4th  of  January  1853,  the  following 

known*;  ^e      indictment  had  heen  found  by  the  jtiry : — 

^t^ie  07(^0       "  -^^^  jurors  for  our  Lady  the  Queen,  upon  their  oath,  present 

prisoners,   in    «  ^^^^  Marks  Redmond  and  Daniel  Smith,  both  late  of  Lockstown 

uiswer  to  the     « 

r^h^^^  ^    ""^^  ^^^  county  of  Wicklow,  labourers,  and  Mary  Redmond  the 

mutton  in  his  "elder,  Elizabeth  Redmond  and  Mary  Redmond  the  younger,  sU 
house,  replied, 

'*  that  his  <<  late  of  the  same  place,  dealers,  on  the  30th  day  of  November, 
bouse  was  sel- 

dom  without  *'  in  the  I6th  year  of  the  Queen,  with  force  and  arms,  at  Locks- 
mutton,  to  his  ^,  .  ,  -  . ,  ^  ^,,  /.  «  ,  ,  ^ 
grief;"  that  town,  m  the  county  aforesaid,  401b6.  of  mutton,  of  the  value  of 

found  ma  box  "twenty  shillings,  of  the  goods  and  chattels  of  some  person  or 

whero\hrpri!  ^*?^^^^^  ^  ^®  jurors  aforesaid  unknown,  then  and  there  being 

in^Se^ad' ^^  "  found,  feloniously  did  steal,  take  and  carry  away,  against  the 

jng  cow-house  a  p^ce,"  &C. 

two   other   of      *^        ' 

^e  prisoners         It  was  proved  on  the  trial,  that  at  two  o'clock  in  the  mcMiiing  of 

were  found  ly- 

mgbehmdone  the  30th  November  (the  weather  being  clear  and  frosty),  some  of 

of  the  cows ; 

and    that   m  the  police  went  to  the  house  of  the  prisoner  Marks  Redmond.    That 

ftTainiwmg  the 

wall    of   the  they  found  him  in  bed,  and  the  prisoner  Elizabeth  lying  on  straw, 

cavity  was'dis.  with  her  clothes  on.    That  the  polioe  asked  for  the  prisoner  Daniel 

SOlbs.  of^ut!  Smith,  when  Marks  Redmond  replied,  "  he  was  not  at  home,  for  he 

tonwerefound. 

Eyidenoe  was  given  that  sheep-stealing  was  common  in  the  neighbourhood. 

Heldf  that  this  evidence  was  sufficient  to  warrant  the  Judge  in  sendiiup  the 
case  to  the  juiy,  that  the  mutton  so  found  had  been  stolen  by  the  prisoners.  Beld, 
alio,  that  tiiough  tiiere  was  no  evidence  of  identification  of  the  mutton,  yet  the 
indictment  describing  it  as  belonging  to  persons  unknown  was  sufficient. — 
£FlooT,  C.  B.,  di$eiUieHie.^ 

*  Coram  Lbfbot,  C.  J.,  Fmot,  C.  B.,  Cbampton,  J.,  Ball,  J.  and  Gassm,  B. 
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had  sent  him  to  the  mill  the  evening  hefore,  from  which  he  had  not  £.  T.  1853. 
yet  returned.''  That  the  police  then  asked  Marks  Redmond  if  he  >,— y/  ' 
had  anj  mutton  in  his  house,  to  which  he  replied  that  '*  his  house 
was  seldom  wiihout  mutton^  to  his  grief.**  That  the  police  found  bbdmond. 
some  mutton  in  a  box  in  the  room,  and  other  pieces  in  a  pot,  and 
that  on  going  into  the  cow-house  (which  was  at  the  end  of  and 
adjoined  the  dwelling-house  of  Marks  Redmond);  they  found  the 
other  two  prisoners  Daniel  Smith  and  Mary  Redmond  concealed 
in  a  comer,  fying  behind  one  of  the  cowe^  Mary  heing  partly  strip- 
ped, lying  on  straw  ;  no  hed-clothes  were  to  be  seen.  That  on  ex- 
amining the  wall  of  the  cow-house  (which  was  also  the  end  wall  of 
the  dwelling-house),  the  police  perceived  a  projecting  stone,  which 
they  pulled  out  of  the  wall,  and  saw  within  a  large  space  hollowed 
out  of  the  .wall,  which  was  gutted  for  the  purpose  of  concealment, 
and  that  in  this  cavity  they  found  about  301bs.  of  mutton  cut  up  in 
several  pieces,  not  quite  cold,  which  they  considered  from  its  ap- 
pearance must  have  been  recently  killed. 

Upon  this  evidence  having  been  given,  the  Crown  intimated  that 
the  case  for  the  prosecution  had  dosed ;  the  Counsel  for  the  prisoners 
then  objected  that  there  was  no  proof  of  the  loss  of  mutton 
(meaning,  of  course,  that  the  &ct  of  stealing  any  had  not  been 
proved). 

The  Crown  then  proposed  to  call,  and  the  Barrister  allowed 
them  to  caU,  a  witness  named  Stephen  Nugent,  who  lived  near  the 
prisoners,  and  who  swore  that,  some  time  before,  one  of  his  mother's 
sheep  had  been  stolen ;  and  one  of  the  police  was  also  called,  who 
swore  that  a  case  of  sheep-stealing  had  been  reported  at  the  police 
station  three  nights  before,  and  that  the  sheep  belonged  to  one 
James  Miley. 

It  was  objected  by  the  Counsel  for  the  prisoners  that  this 
evidence  of  the  police  constable  was  inadmissible,  as  being  merely 
hearsay. 

No  witnesses  were  called  by  the  prisoners,  and  their  Counsel 
then  called  on  the  Barrister  to  direct  the  jury  to  acquit  them,  on 
two  grounds,  first,  that  the  evidence  of  stealing  was  that  of  two 


496  COMMON  LAW  REPORTS. 

£.  T.  1853.  sheep  belonging  to  persons  whose  names  were  known;  seeondlj, 
^    ly    ^/  '  that  there  was  no  evidence  of  the  loss  or  stealing  of    muUtm 

THE  QUEEN     ^^  ^^ 

Vm 

BSDHOND.  The  Assistaht-Barrister  was  of  opinion  that  there  was  erideDce 
to  go  to  the  jury  that  the  mutton  so  found  had  been  stolen  by  the 
prisoners,  and  that  as  there  was  no  evidence  as  to  whom  that 
identical  mutton  belonged,  the  indictment,  which  described  the 
property  as  belonging  to  persons  unknown,  was  sustained,  and 
declined  to  give  the  direction  to  the  jury  sought  for  by  the  prisoners' 
Counsel* 

He  considered  the  following  facts  sufficient  to  show  the  mutton 
had  been  stolen  by  the  prisoners :  the  denial  by  Marks  Redmond 
that  Daniel  Smith  was  at  home,  who  was  nevertheless  found  hiding, 
together  with  Mary  Redmond,  in  (he  adjoining  cow-house,  in  the 
manner  described  above ;  the  reply  of  Marks  Redmond  to  the  police 
constable,  that  **  his  house  was  seldom  without  mutton,  to  his 
grief;"  that  some  mutton  was  found  concealed  in  a  box;  and, 
above  all,  the  fact  of  the  concealed  repository  in  the  hollowed  wall, 
in  which  so  large  a  quantity  of  mutton  recently  killed  was  found. 
And  taking  all  these  circumstances  together  (independently  of  the 
evidence  as  to  the  actual  loss  of  sheep,  and  assuming  some  of  it  to 
have  been  inadmissible),  he  was  of  opinion  that  there  was  evidence 
to  go  to  the  jury  that  mutton,  the  property  of  a  person  or  persons 
unknown,  had  been  stolen  by  the  prisoners :  and  accordingly  he  left 
the  case  to  the  jury,  telling  them  at  the  same  time,  with  reference  to 
the  second  point  made  by  the  prisoners*  Counsel,  that  they  ought 
not  to  convict  the  prisoners,  unless  they  believed  that  at  the  time 
of  the  commission  of  the  alleged  felony,  the  property  charged  to 
be  stolen  was  then  actually  mviton. 

The  jury  found  all  the  prisoners  guilty,  but  the  Barrister  respited 
judgment,  and  reserved  the  case,  although  he  thought  the  verdict 
sustainable,  inasmuch  as,  in  his  judgment,  there  was  sufficient 
evidence  to  raise  a  reasonable  presumption  that  the  taking  was 
felonious  ;  and  that  as  the  case  had  been  made  out  on  unquestionably 
legal  evidence,  so  as  to  leave  no  doubt  of  the  guilt  of  the  prisoners 
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In  the  mind  of  any  reasonable  man,  the  fact  of  inadmissible  evi-  E.  T.  1858. 
dence  haying  reached  the  jnry  (assoming  such  to  ha?e  taken  ^..^J^J^ ' 
place)  should  not   inralidate   that  conviction.      But,  considering  ^ 

all  the  circumstances  of  this  case,  and  the  frequent  occurrence    beudonv. 

of  similar  cases  in  the  county  of  Wicklow,  he  conceived  it  to  be  his 

■ 

duty  to  ask  for  the  judgment  of  this  Court,  whether  there  was 
sufficient  evidence  in  this  case  to  sustain  the  verdict  of  the  jury; 
and  directed  that  the  prisoners  should  stand  out,  on  giving  bail  to 
appear  and  receive  sentence. 

The  case  was  argued  in  Hilary  Term,  by  •/.  A.  Curran,  for  the 
prisoners,  and  Corbailis  on  the  part  of  the  Crown. 

The  following  authorities  were  relied,  on  :  2  East,  P.  C,  p.  65 1 ; 
2  Rus.  Cr.  L.  p.  97  ;  Rex  v.  Ball  (a)  ;  Rex  v.  Treble  (6)  ; 
I  BaU,  P.  C.y  pp.  508,  509 ;  2  Hale,  P.  C,  p.  289. 

Cur*  ad,  vuU, 


Greene,  B. 

In  thb  case  it  appears  to  me,  having  regard  to  the  nature  of  April  14. 
the  indictment,  that  there  was  evidence  to  sustain  the  charge  that 
the  prisoners  had  stolen  mutton,  the  property  of  some  person  un- 
known. The  case  would  have  been  different,  if  the  prisoners  had 
been  indicted  for  a  felouy  of  goods  alleged  to  be  the  property  of  a 
prosecutor ;  and  the  prosecution  failing  for  want  of  proof  of  owner- 
ship, or  for  other  reasons,  there  the  prisoner  must  necessarily  be 
acquitted. 

It  was  argued  that  this  indictment  could  be  sustained  only  by 
direct  evidence  of  the  prisoners  having  committed  the  larceny ;  but 
that  argument  admits  that  the  larceny  may  be  committed,  though 
the  ownership  of  the  property  cannot  be  proved.  The  question  then 
would  be,  was  there  evidence  to  go  to  the  jury  of  the  commission 
of  the  larceny  ?  It  would  be  impossible  to  lay  a  charge  of  stealing 
property  belonging  to  some  person  unknown,  unless  there  was 
evidence  of  something  like  an  admission  of  the  charge  ;  and  may  not 
the  jury  draw  the  conclusion  as  to  how  the  property  came  to  the 
hands  of  the  prisoner,  from  his  admissions  ?     His  conduct  may  as 

(a)  R.  &R.  Cr.  Cm.,  132.  (6)  Ibid,  164. 
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£.  T.  1853.  «iaarljr  amount  to  an  admisfiion  as  an  express  declaration  of  guilt. 

> , >     There  is  here  the  daolaration  and  conduct  of  the  accnsed  perBooa, 

^  from  which  the  jury  might  faiity  draw  the  conclusion  that  tbe 

bxdmohd.  property  was  feloniously  obtained.  There  is  the  declaration  of 
Marks  Redmond,  the  circumstance  of  concealment,  and  otfier  mat- 
ters stated,  from  all  which  the  jury  were  at  liberty  to  draw  an 
inference,  whether  the  goods  were  feloniously  taken  by  the  prisoners 
or  not.  It  cannot,  therefore,  be  said  there  was  no  evidence  for 
the  jury ;  nor  that  the  Assistant-Barrister  was  bound  to  tell  the 
jury  there  was  no  evidence,  and  thus  withdraw  the  case  from  their 
consideration. 


Ball,  J. 

This  was  an  indictment  for  larceny  of  goods,  the  property  of  a 
person  unknown.  In  my  judgment,  there  was  sufficient  evidence 
in  the  case  to  warrant  the  jury  in  drawing  the  inference — first,  that 
the  mutton  had  been  stolen,  and  secondly,  that  the  prisoners  were 
the  persons  who  had  stolen  it. 

There  are  certain  facts,  which  a£fbrd  evidence  that  some  one  had 
been  robbed,  and  that  the  prisoners  knew  of  the  robbery ;  and  far- 
ther evidence  of  an  admission  that  the  property  had  been  stolen,  at 
least  evidence  to  go  to  the  jury  of  such  an  admission.  The  admis- 
sion was  not  made  in  terms,  but  by  expressions  amounting  in  effect 
to  an  admission.  The  expression  of  Marks  Redmond,  **that  his 
house  was  seldom  without  mutton,  to  his  grief,"  may  be  susceptible 
of  meaning  that  the  mutton  was  stolen.  Again,  on  his  being  asked 
for  the  prisoner  Daniel  Smith,  he  replied  '*  that  he  was  not  at  home, 
*'  for  he  had  sent  him  to  the  mill  the  evening  before,  and  he  had  not 
'^returned."  It  is  quite  possible  that  statement  may  have  been  true ; 
but  it  was  a  circumstance  for  the  jury.  Again,  see  what  are  the 
facts.  The  police  found  some  mutton  in  a  box,  in  the  room  where 
Marks  Redmond  was ;  and  other  pieces  are  found  convenient,  and  in 
the  cow-house  the  prisoners,  Daniel  Smith  and  Mary  Redmond,  are 
found  lying  concealed  behind  one  of  the  cows,  where  also  are  found 
30lbs.  of  mutton  in  a  cavity  in  the  wall.  Were  not  the  jury  to  say 
whether  there  was  any  thing  in  these  circumstances,  taken  in  con- 
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Bexion  with  other  matters,  that  would  lead  to  the  conclusion  of  E.  T.  1863. 
guilt  ?     According  to  mj  opinion,  the  facts  were  properly  left  to     -■  '.^     .^  ' 

THB    QUEKN 

the  jury,  with  a  double  view — ^first,  were  they  satisfied  the  mutton  ^^ 

had  been  stolen  ?  and  secondly,  if  so,  were  the  prisoners  the  persons  bxdmosd. 
who  had  stolen  it?  But  we  are  pressed  with  the  position,  from 
Lord  Hale^  that  where  an  indictment  charges  a  party  with  stealing, 
the  Judge  should  not  send  the  case  to  the  jury,  if  there  was  no  . 
other  evidence  save  the  fact  of  the  stolen  property  being  found  in 
the  possession  of  the  accused,  and  unaccounted  for.  Certainly,  a 
Judge  should  require  evidence  in  some  shape  that  a  felony  had 
been  committed,  of  the  description  charged ;  here,  we  have  a  de- 
claration and  other  facts,  raising  the  strongest  suspicion,  in  the 
combination  of  all  which  facts  it  was  for  the  juiy  to  say,  had 
the  prisoners  committed  the  felony?  In  the  ease  mentioned  by 
Lord  Hale^  the  not  accounting  for'  the  property  may  not  have 
been  inconsistent  with  the  innocence  of  the  party  charged.    But  » 

the  present  case  differs;  the  circumstances  here  were  amply  suf- 
ficient to  warrant  the  Judge  in  sending  the  case  to  the  jury.  I 
think,  therefore,  this  conviction  was  right. 

Craicpton,  J. 

There  is  no  maxim  better  established  than  that  a  person  can- 
not be  found  guilty,  unless  it  be  shown  that  an  offence  has  been 
actually  committed;  it  is  also  equally  dear  that  the  same  evi- 
dence which  establishes  that  the  offence  was  committed  may  also 
show  by  whom  it  was  committed;  and  the  facts  necessary  to 
be  established,  to  sustam  the  conviction,  may  be  proved  by  cir-  * 
cumstantial  evidence.  We  are  not  here  to  criticise  the  conduct 
of  the  juiy;  but  we  are  to  answer  the  question  which  the 
Assistant-Barrister  has  reserved  for  us,  namely,  was  there  evi- 
dence to  go  to  the  jury,  that  the  mutton  found  in  the  possession 
of  the  prisoners  was  stolen  ?  What  is  the  evidence  ?  First,  it 
is  plain,  from  the  finding  of  the  jury,  that  the  mutton  was  not 
the  property  of  the  prisoners  ;  the  declaration  of  the  prisoner 
Marks  Redmond  is  quite  conclusive  on  that  head.  Whether  his 
reply  oould  be  understood  as  a  claim  o£  property,  was  for  the 
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E.  T.  1658.  jury;  no  man  could  *'fear"  Laving  mutton  in  his  house  u 
Crvm.  Appe  .  ^^^^  ^^.^  reply,  then,  must  suggest  an  admission  that  the 
THB  QUBBN  |qq|^q  ^  found  WHS  not  his  property,  and  therefore  not  .ho- 
ssDHOKD.  nestly  come  by;  such  an  obserration  then,  ia  evidence,  not  of 
property,  bat  of  larceny.  We  have  the  mutton  found  in  the 
house  of  the  prisoners,  under  circumstances  which  would  lesd 
inevitably  to  the  conclusion  that  it  was  stolen.  There  is  no- 
thing to  prevent  a  man  being  indicted  for  the  larceny  of  pro- 
perty of  a  person  unknown.  The  very  language  of  an  indieCmeot 
implies,  an  impossibility  of  proving  the  taking  of  the  propertj 
from  a  particular  person ;  so  that  any  proof  to  go  to  the  jury 
that  there  had  been  a  dishonest  taking,  and  that  the  prisoners 
were  connected  with  it,  would  be  sufficient  evidence  of  guilt. 
Certainly,  an  admission  in  words  is  sufficient  to  establish  larceny. 
Suppose,  when  the  question  was  put  to  Marks  Redmond,  be 
had  said,  ^' I  admit  I  took  the  mutton,"  that  taking  might  have 
been  innocent ;  but  that  was  an  inference  for  the  jury.  Noir^ 
it  is  conceded  that  admission  would  have  been  sufficient  eyi- 
dence  of  guilt;  but  surely  the  same  thing  may  be  proved  bj 
circumstances,  as  easily  as  by  actual  admission.  The  circum- 
stances here  are  very  strong  against  the  prisoners.  FinS,  the 
principal  makes' a  false  statement,  and  that  is  ever  looked  apon 
as  a  matter  of  suq»icion ;  there  is  then  found  a  place  made  for 
the  purpose  of  coaticealment,  and  where  some  of  the  mutton  wis 
actually  discovered ;  and  there  is  the  further  circumstance,  equsUy 
strong,  that  two  of  the  prisoners  were  found  in  the  cow-house, 
concealing  themselves.  These  are  circumstances  cogent  to  establish 
that  the  properly  found  was  not  the  property  of  the  prisoners.  I 
feel  no  difficulty  in  saying,  the  evidence  was  sufficient  to  sustain 
the  indictment. 


PiooT,  0.  B. 

In  this  case  I  have  come  to  a  conclusion  different  from  the  other 
members  of  the  Court.  I  am  of  opinion  there  was  not  sufficient 
evidence  to  warrant  the  conviction. 

It  is  a  rule,  in  the  application  of  evidence  with  regard  to  larceny, 
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that  to  entitle  a  prosecutor  to  put*  the  penoix  found  in  possession  of  £•  T.  1853. 
property,  on  proof  of  the  manner  by  which  he  came  by  the  property,     v.-.^v — ' 
some  evidence  must  be  given  of  the  e4^rpu$  delicti^  in  addition  to  the  ^^ 

proof  of  possession.  It  is,  in  truth,  only  the  application  of  the  gene-  bbdmohd. 
ral  rule,  the  presumption  of  ownership  attaching  to  the  possession. 
The  person  in  possession  is  prima  f aw  presumed  to  be  the  owner, 
unless  there  be  actual  evidence  to  the  contrary ;  and  there  is  also 
the  well-known  presumption  of  innocence  instead  of  guilt,  so  that 
the  cofpus  delicti  must  be  proved,  before  the  accused  person  is 
called  on  to  defend  himself. 

It  appears  to  me  that,  with  regard  to  two  of  the  prisoners,  there 
is  no  evidence  of  guilty  except  the  fact  of  the  goods  being  found 
under  circumstances  which  might  lead  to  the  supposition  they  had 
concealed  them.  They  said  nothing ;  they  did  nothing.  They  were 
not  present  at  the  time  the  question  was  put  to  Marks  Redmond. 
The  corpus  delicti  requires  there  should  be  a  taking,  animo 
furandif  and  also  in  imidtum  i  hence,  the  taking  of  a  waif,  if 
there  be  no  apparent  owner,  will  not  amount  to  a  larceny  of  the 
waif. 

In  the  case  before  us,  there  is  nothing  inconsistent  with  the 
notion  of  this  property  having  been  found ;  nothing  inconsistent 
in  the  supposition  that  the  sheep  might  have  been  found  dead,  and 
thus  might  have  come  into  the  possession  of  the  accused ;  thereby 
.the  presumption  of  larceny  would  be  excluded.  In  2  Hale^  p.  289, 
it  is  said,  '*  In  some  cases,  presumptive  evidences  go  far  to  prove 
*'  a  person  guilty,  though  there  be  no  express  proof  of  the  fact  to 
*'  be  committed  by  him ;  but  then  it  must  be  very  warily  pressed, 
"  for  it  is  better  five  guilty  persons  should  escape  unpunished,  than 
*'one  innocent  person  should  die."  And  agnin,  ''I  would  never 
^convict  any  person  for  stealing  the  goods  cujtudam  ignoti^ 
''merely  because  he  would  not  give  an  account  how  he  came  by 
**  them,  unless  there  were  due  proof  made  that  a  felony  was  com- 
^  mitted  of  these  goods."  A  case  in  8  Mod^  p.  449,  is  to  the  same 
effect.  And  again,  in  2  Easty  P.  C,  p.  651,  it  is  laid  down  : — *'  In 
**  prosecutions  for  stealing  the  goods  of  a  peraon  unknown,  some 

VOL.  3.  64  L 
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£.  T.  1863.  ''proof  must  be  given,  safficient  to  raise  a  reasonable  presompdoa 
Ortm.  AppwL 
' /— — ^     "  that  the  taking  was  felonious   or  invito  domino :  for  it  is  not 

THS    QUEKN 

^^  "  enough  that  the  prisoner  is  unable  to  give  a  good  account  how 

MmDuoTfu.  "he  came  bj  the  goods.  This  seems  to  be  the  true  ground  upon 
"  which  persons  indicted  for  stealing  any  goods,  in  themselves  the 
''subject  of  property,  but  whereof  no  owner  can  be  found,  are,  in 
"  any  instance  (the  fact  of  taking,  &c^  lucri  causa  being  proved), 
*'  entitled  to  an  acquittal ;  for  the  true  owner,  by  losing  them, 
"  does  not  lose  the  property  in  them  until  seizure  by  some  other 
"person  having  a  right  to  seize  in  such  cases.  And  as  the  form 
^'of  the  indictment,  laying  them  to  be  the  property  of  a  person 
"unknown,  is  good,  the  only  difficulty  lies  in  proving  that  the 
"taking  was  felonious,  or  invito  domino.*^  There  is  a  very  re- 
cent case,  which  is  an  illustration  of  this  doctrine — The  Queen  v. 
Dredge  (a).  In  that  case,  a  boy  was  indicted  for  stealing  a  doll 
and  other  toys.  It  was  proved  that  the  prosecutor  kept  a  large 
toy-shop ;  that  the  prisoner  came  into  his  shop,  and  after  remain- 
ing there  for  some  time,  suspicion  was  excited.  He  was  searched, 
and  under  his  smock-frock  were  foun4  concealed  a  doll,  and  other 
auch  things.  The  prosecutor  swore  he  believed  they  were  his  pro- 
perty, and  that  the  doll  had  been  his,  as  he  found  upon  it  his  private 
marks ;  but  he  could  not  say  that  he  had  not  sold  it,  and  be  had  not 
missed  it,  and  could  not  miss  it,  from  the  nature  of  his  stock.  Aod 
Erie,  J.,  says,  "It  seems  to  me  that  you  have  failed  to  establish  in 
"  this  case  the  corpus  delicti.  It  is  true  that  the  prosecutor  swears 
^'  that  the  doll  was  once  his ;  but  he  cannot  state  that  it  was  taken 
"  from  him ;  and  for  aught  that  appears  to  the  contrary,  the  prisoner 
"  may  have  come  by  it  in  an  honest  manner." 

I  understand  the  authorities  to  lay  down  the  rule  thus  that  the 
•circumstance  of  mere  possession  is  not  in  itself  sufficient  to  warrant 
the  Court  in  directing  the  jury  to  find  the  accused  guilty  of  stealing 
the  property.  The  dictum  of  Lord  Hale,  which  has  been  relied  on, 
is  not  intended  to  convey  that  the  property  must  be  traced  to  the 
owner ;  it  is  enough  to  show  that  it  is  the  property  of  some  persoa^ 
4uid  was  taken  feloniously. 

(a)  1  Cox,  C.  C,  235. 
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Again,  it  is  said  we  are  only  to  deal  with  the  verdict  in  reference  £.  T.  1853. 
to  all  the  prisoners,  and  that  if  the  charge  be  right  as  to  any  one,  '^-  ^  ^^^ 
we  cannot  take  into  consideration  the  circumstances  affecting  the  ^™*  Qub*w 
other  prisoners.  We  are  here,  however,  to  consider  the  whole  verdict,  bbdmond.^ 
and  we  are  to  distinguish  the  evidence  as  it  applies  to  each  prisoner.. 
The  Assistant-Barrister  has  presented  the  case  to  us  as  connected 
with  all  the  parties ;  but  if  this  Court  be  satisfied  the  verdict  is- 
wrong  with  respect  to  any  one  of  the  prisoners,  we  are  bound  to 
consider  the  case  in  reference  to  each,  because  there  is  but  one 
verdict.  Here,  the  case  is  founded  on  the  admission  of  Marks 
Redmond*  All  that  he  said,  in  the  absence  of  the  others,  is  to^ 
be  excluded  from  the  consideration  of  the  jury.  The  result  o£ 
the  evidence,  as  regards  two  of  the  prisoners,  is,  that  they  were 
found  in  possession  of  meat  concealed.  This  is  the  entire  of  the 
case  as  regards  them ;  and  is  it  to  be  inferred  that  the  meat  was 
stolen  by  them,  because  it  was  found  in  their  possession,  under 
these  circumstances  of  concealment  ?  Nothing  was  said  by  them — 
nothing  was  done  by  them ;  it  is  similar  to  the  case  of  The  Queen 
T.  Dredge.  In  that  case  the  ownership  of  the  property  in  the  goods 
was  established  at  the  time — here  there  was  no  proof  of  property  in 
any  person.  There  appears  to  me  to  have  been  in  that  case  stronger 
evidence  of  the  property  having  been  stolen  than  in  the  present ; 
because  there  it  was  found  in  the  prisoner's  possession  in  the  shop 
of  the  owner. 

I  was  at  one  time  disposed  to  consider  whether  evidence  of  the 
£act  of  several  felonies  of  sheep  having  been  cbmmitted  before 
in  the  neighbourhood  should  not  be  taken  into  consideration ;  but 
that  is  out  of  the  case,  because  the  Assistant- Barrister  says  there 
was  sufficient  evidence  to  warrant  the  jury  in  a  finding,  inde- 
pendent of  it.  The  28  G.  3,  c.  37  (Ir.)^  enables  a  constable  to 
search  suspected  houses  for  sheep,  lambs,  &c.,  stolen,  or  suspected 
to  be  stolen ;  and  if  he  shall  find  any  sheep,  lambs,  &c.,  so  stolen,  or 
suspected  to  be  stolen,  or  any  mutton,  skin,  or  fleece  of  wool  of  any 
sheep,  &C.,  in  the  possession,  house,  or  out-house  of  any  person  so 
suspected  of  stealing  same,  or  receiving  same,  being  stolen,  he  may 
bring  such  person  before  a  Justice  of  the  Peace,  and  if  such  person 
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E.  T.  1853.  shall  not  make  proof  to  the  satisfaction  of  the  Jastioe,  same  to  have 

r^^     been  honestly  come  by,  the  party  shall  be  liable  to  a  penalty,  and, 

^  on  non-payment  thereof,  may  be  committed  for  the  time  therein 

RSDMOND.    specified;   and  the   14   Vie^   c    192,  contains  somewhat  similir 
provisions. 

Now,  the  state  of  facts  presented  by  the  Assistant-Banriater 
would  establish  a  conviction  under  either  of  these  Acts.  Each 
statute  creates  a  distinct  offence;  but  if  the  evidence  now  before 
us  would  warrant  a  conviction  for  larceny,  I  cannot  understand 
how  it  can  be  contended  that  the  facts  there  defined  would  not 
warrant  a  similar  conviction ;  if  so,  these  enactments  would  be 
totally  useless  in  a  vast  variety  of  cases.  I  do  not  say  all  the 
elements  exist  in  the  present  case  that  ought  to  exist  in  a  pro- 
secution under  these  statutes  ;  but  it  was  the  very  difficulty 
intended  to  be  met  by  this  legislation :  and  that  is  some  reason 
for  holding  that  more  evidence  is  necessary  for  establishing  the 
corpus  deiietif  than  the  finding  of  something.  If  the  rule  be  thst 
in  every  instance  the  ownership  shall  be  withdrawn  from  the  jury, 
and  that  in  every  instance  it  will  be  sufficient  to  show  the  prisoner 
in  possession,  without  proof  of  ownership,  it  is  perfectly  clear  thai 
it  will  be  the  introduction  of  a  new  rule  and  a  new  practice.  A 
person  may  be  found  in  possession  of  property,  under  circmBStaaess 
it  would  be  difficult  to  account  for ;  that  person  may  be  able  to 
show  the  artiples  were  found,  but  cannot  tell  the  person  vbo 
found  them — all  that  class  of  proof  he  is  disabled  from  giving,  by 
being  the  person  charged.  It  appears  to  me,  therefore,  thai  the 
protection  will  be  withdrawn  which  would  have  been  the  protee- 
tion  of  the  innocent,  and  an  important  innovation  on  the  rule  of 
evidence  Will  be  laid  down:  therefore,  without  going  into  the 
particular  circumstances,  I  am  of  opinion  there  was  not  saffieient 
evidence  to  warrant  this  conviction,  at  least  against  ^wa  of  the 
prisoners. 

Lefrot,  C.  J* 

In  this  case  I  confine  myself  strictly  to  the  case  before  us,  and 
the  question  referred  to^  us ;  and  by  so  doing,  I  am  not  obliged 
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to  differ  from  the  Chibf  Ba.ron,  or  from  the  law  laid  down  by  £•  T.  1853. 
Chief  Jastiee  Hale,  as  to  larceaj,  though  concurring  with  the     ^ ^ ' 

•    '<»«■.  /.     .        ^  THE    QUSX9 

Other  Members  of  the  Court.  « 

V. 

The  question  simply  is,  was  the  Assistant-Barrister  called  on  bbdmond. 
to  direct  the  juiy  to  acquit  the  prisoners  on  the  evidence  giren  ? 
I  do  not  think  he  would  be  justified  in  saying  there  was  no  evidence 
to  go  to  the  jary.  The  indictment  is  not  for  sheep-stealing,  but 
charges  the  prisoners  with  having  stolen  property — namely  mutton 
— ^the  property  of  some  person  unknown.  The  statutes  referred 
to  by  the  Chief  Baron  were  passed  to  suppress  the  oflfenoe  of 
sheep-stealing;  and  there  is  in  those  statutes  a  special  saving  of 
proceedings,  similar  to  the  present,  leaving  them  as  they  stood  at 
Common  Law* 

The  gist  of  an  indictment  in  this  form  is,  that  the  goods  were 
the  subject  of  larceny,  being  property ;  but  in  the  case  of  wai& 
%xA  animals  fene  nutwr^^  no  indictment  is  maintainable,  not 
because  no  person  is  named  as  owner,  but  on  the  unsusceptibi- 
lity  of  their  being  the  property  of  any  person ;  for  every  indict- 
ment supposes  the  thing  to  be  in  its  nature  property.  There 
must  be  due  proof — ^that  is,  there  must  be  sufficient  evidence 
to  go  to  the  jury  that  a  felony  was  committed  of  the  goods. 
There  is  no  case  to  show  that  circumstantial  evidence  is  not 
admissible  to  prove  that  the  felony  was  committed  by  the 
prisoner  himself — ^that  the  corpus  delieti  was  his  act.  I  can- 
not hold  that  it  is  necessary  to  establish  that  the  corpus  delicti 
was  committed  by  any  other  person  than  the  prisoner;  neither 
can  I  find  any  case  establishing  that  the  circumstances  under  which 
the  property  was  found — all  that  passed  at  the  time  and  place 
of  its  discovery — ^the  conversations,  &c., — ^that  all  that  is  not  rele- 
vant and  substantial  evidence,  or  that  there  is  any  thing  further 
required  to  bring  the  case  home  to  the  prisoner.  If  that  be  so, 
the  evidence  here  was  evidence  of  a  kind  to  justify  the  Assistant- 
Barrister  in  the  course  he  took.  Circumstantial  evidence  is  to 
be  weighed  with  reference  to  what  the  party  against  whom  it  is 
applied  has  the  me^ns  and  opportunity  of  explaining:  here,  the 
prisoner,  instead  of  justifying  himself  when  charged,   makes  no 
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E.  T.  1853.  shaU  not  make  proof  to  the  satisfaction  of  the  Justie 

^aa^-J^     been  honestly  come  by,  the  party  shall  be  liable  ' 
THE   qubbh  ^^  non-payment  thereof,  may  be  committed  f^ 
REDiiOKD.    specified;   and  the   14   Vie.,   c.    192,  contar 
provisions.  ^ 

Now,  the  state  of  facte   presented  by  ' 
would  establish  a  conviction  under  eit  \ 
statute  creates  a  distinct  offence;  bat  *     *. 
UB  would  warrant  a  conviction  for    ,^    \ 
how  it  can  be  contended  that  thf  /    V 


warrant  a  similar  conviction;  if 

totally  useless  in  a  vast  variet^ 

elements  exist  in  the  present      \ 

secution   under    these   statut'   % 

intended  to  be  met  by  this 

for  holding  that  more  evi 

corpus  delicti,  than  the  f 

in  every  instance  the  ov 

and  that  in  every  insti* 

in  possession,  without  = 

it  will  be  the  intro< 

person  may  be  fou 

it  would  be  diffi 

show  the  artip' 

found  them — ' 

being  the  p' 

protection  ' 

tion  of  Xh 

evidence 

particu^ 

evidei 


^   * 


aiarly  die  last 
pieB»t,iDdbe 

_,e3aion?  The8«ik»i*i> 
.e  difi&culty  of  iden«ifie.«i««»- 
Bc,  though  there  be  no  eiito* 

^saeolty  is  increased,  fe  «te«» 
but  thedifficnltyoooMttt* 
,^B«ri8ter.^tt8theie(o»n?l* 
;  bat  we  intimate  no  op"**" 
finding  of  the  jury. 
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E.  T.  1853. 

Crt'm.  Appeal, 


June  8. 

•tnitted  to  them  An  indictment 

for  perjury 

.le  countj  of  Cork,  charged  that  a 

civil-bill  came 

.y'Ay  the  conyiction  of  on  to  be  tried 

in  due  form  of 

vas  a  good  conyiction.       law,  and  was 

.5  tried  at  the  Middleton  Assistant-Bai^ 

t,  for  the  county  Cork,  East  S^iyf  on*^*" 

.17,  alleged  to  have  been  com-  ^^''{ri^ 

.  a  ciyil-bill  process,  tried  at  the  0>ei?g  ^efend- 

^  '  ant  m  the  avil 

-liddleton,  in  the  East  Riding  of  the  ^^)  appeared, 

and  was  then 
oer  1862,  before  the  Assistant-Barrister  and  there  dnly 

sworn  before 
.  the  trayerser  was  sued  as  defendant,  and  the  Assistant- 
,  .*  •  i.    ru«  Barrister,  he 

.ned  as  a  witness  in  support  of  his  own  case,  haying  soffi- 
f  ,,  cient  and  com- 

as as  loliows  : —  potent  author- 

ang.        I  «  The  Jurors  for  our  Lady  the  Queen,  J^^^Sf" 

*^^^**^°'      )  *•  upon  their  oath,  do  say  and  present,      ^««.    tl^at 

the  indictment 

>fore,  to  wit,  at  the  General  Sessions  of  the  Peace,  wassoffident; 

and  that  it  waif 
.t,  <&c.,  on,  <&c.,  before  Walter  Berwick,  Assistant-Barrister  not  necessary 

.6  said  County  and  Riding,  a  certain  ciyil-bill,  wherein  one  the    ciyil-bill 

an  Ffolliott  Giles  was  plaintiff,  and  one  Edward  Lawlor  was  ©f"  actio^™* 

iefendant,  came  on  to  be  tried  in  due  form  of  law,  an j  was  then  ^^0^^*  jf" 

-and  there  tried  by  the  said  Walter  Berwick,  Assistant-Barrister  comt/^^^ 

^for  the  said  Oork  county,  and   East  Riding  and  diyision,  upon      Held  also, 

^  which  said  trial  said  Edward  Lawlor,  of,  &c.,  then  and  there  ap-  of   Quarter 

Speared  as  witness,  for  and  on  behalf  of  himself;   and  the  said  jurisdiction  to 

tiy  a  case  of 
perjniy. 

ffeU  also,  that  the  Barrister  had  jurisdiction  to  award  the  costs  and  expenses  of 
such  prosecution  to  the  prosecutor. 

*  Coram  Monahan,  C.  J..  Pioot,   C.  B.,  Pennefather,  B.,  Cbampton. 
Pbrrik,  Ball,  Jackson,  Moore,  J.J.,  and  Grbbke,  B. 
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£.  T.  1853.  attempt  at  explanation  in  refeience  to  this  suspicious  circumstanor 

>  ■    .y       '     of  mutton  being  found  concealed*    A  person  is  not  to  be  oonvicted 

^  on  suspicion  alone;  but  concealment  is   an   important   element— 

REDMOND,  the  case  may  turn  on  it  not  only  as  proof  of  the  theft,  but  as 
proof  of  his  being  receiyer  of  the  stolen  property.  The  circum- 
stance of  concealment  attaches  an  inference  of  guilt,  which  would 
not  otherwise  arise ;  therefore,  when  it  is  said  that  poasesskm 
of  property  is  prima  facie  evidence  of  ownership,  we  do  not, 
by  our  judgment,  impugp  that  rule ;  but  it  is  a  different  case, 
the  possession  of  property  under  the  circumstances  detailed  here. 
These  circumstances  repel  the  prinui  facie  presumption,  and 
qualify  the  inference  that  would  arise  from  mere  possession. 
It  does  appear  to  me  our  decision  is  distinguishable  from  the 
authorities  referred  to  by  the  Chibf  Babon,  particularly  the  last 
case,  because  there  the  owner  of  the  property  was  present^  and  he 
could  not  say  he  had  been  defrauded  of  the  possession  unlawfully: 
what,  then,  was  there  to  impugn  the  possession  ?  The  strict  rule  ii 
that,  case  was  relaxed,  because  of  the  difficulty  of  identification— 
why  not  allow  circumstantial  evidence,  though  there  be  no  evidence 
of  the  ownership  ?  Here  the  difficulty  is  increased,  for  there  ib 
not  only  the  difficulty  of  identification,  but  the  difficulty  connected 
with  the  ownership.  The  Assistant-Barrister,  was  therefore  right 
in  leaving  the  case  to  the  juiy;  but  we  intimate  no  opinion  as 
to  whether  we  concur  in  the  finding  of  the  jury. 
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E.  T.  1853. 

Crim.  Appeal. 


THE  QUEEN,  at  the  prosecution  of  JOHN  GILES, 

V, 

EDWARD  LAWLOR.* 


June  8. 


This  case  came  before  the  Court,  on  a  question  submitted  to  them  ^'^  indictment 

for  perjuiy 

^y  the  Assistant-Barrister  of  the  East  Riding  of  the  county  of  Cork,  cha^;ed  that  a 

dvil-bill  came 

namely,  whether,  under  the  circumstanced  stated,  the  conviction  of  on  to  be  tried 

in  due  form  of 

the  defendant  Edward  Lawlor,  for  perjury,  was  a  good  conviction.      law,  and  was 

The  case  stated  that  the  prisoner  was  tried  at  the  Middleton  Afisistaiit-Bar- 

Quarter  Sessions,  holden  in  March  last,  for  the  county  Cork,  East  connty.^on   ^ 

iRiding,  on  an  indictment  for  perjury,  alleged  to  have  been  com-  ^^  prisoner 

mitted  by  him  on  the  hearing  of  a  civil-bill  process,  tried  at  the  ^t^^^*^^ 

Civil-bill  Sessions,  holden  at  Middleton,  in  the  East  Riding  of  the  ^^)  appeared. 

and  was  then 
county  of  Cork,  in  November  1852,  before  the  Assistant-Barrister  and  there  duly 

sworn   before 

for  said  Riding,  in  which  the  traverser  was  sued  as  defendant,  and  the  Assistant- 

, .  ,   ,  .      ,  ,  .  ^ , .  Barrister,  he 

on  which  he  was  examined  as  a  witness  m  support  of  his  own  case,  having  snffi- 

-«,,.-,  ^        .  /.  ti  cientandcom- 

The  indictment  was  as  follows  : —  potent  author- 

-  Cork.  East  Riding.        |  "  The  Jurors  for  our  Lady  the  Queen,  J^  J^S^ST 

"DiTision  of  Middleton.      |  **  upon  their  oath,  do  say  and   present,      ^eld,    that 

if  r  »   the  indictment 

**ihat  heretofore,  to  wit,  at  the   General  Sessions  of  the   Peace,  wassnfficient; 

and  that  it  watf 
"^^  holden  at,  <&c.,  on,  &c.,  before  Walter  Berwick,  Assistant-Barrister  not  necessary 

**for  the  said  County  and  Riding,  a  certain  civil-bill,  wherein  one  the    civil-bill 

*•  John  Ffolliott  Giles  was  plaintiff,  and   one  Edward  Lawlor  was  of    iwtio^"** 

**  defendant,  came  on  to  be  tried  in  due  form  of  law,  and  was  then  risdicticm^  of^ 

**and  there  tried  by  the  said  Walter  Berwick,  Assistant-Barrister  ComS"^^^ 

**for  the  said  Cork  county,  and   East  Riding  and  division,  upon      Held  also, 

that  the  Court 
^  which  said  trial  said  Edward  Lawlor,  of,  &c.,  then  and  there  ap-  of   Quarter 

'Speared  as  witness,  for  and  on  behalf  of  himself;   and  the  said  jurisdiction  to 

tiy  a  case  of 
perjury. 

ffeld  also,  that  the  Barrister  had  jurisdiction  to  award  the  costs  and  expenses  of 
such  prosecution  to  the  prosecutor. 

*  Coram  Monahan,  C.  J.,  Pioot,   C.  B.,  Pennefathsr,  B.,  CramptoKj 
Pbrrin,  Ball,  Jackson,  Moore,  J. J.,  and  Greene,  B. 
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£.  T.  1853.  "Edward  Lawlor,  the  defendant  in  the  said  ciTil-bill,  was  then  and 
PP^  '  u  there  duly  sworn,  and  took  his  corporal  oath  upon  the  Holj  60s- 
« pels  of  God,  before  the  said  Walter  Berwick,  so  being  such  A^- 
''  sistant-Barrister  for  the  said  East  Riding  of  said  county ;  thai  the 
"evidence  which  he  (the  said  Edward  Lawlor)  should  give  to  the 
"  Court,  touching  the  matter  then  in  question  between  the  said  psr- 
"  ties,  should  be  the  truth,  the  whole  truth,  and  nothing  bat  the 
"truth,  he  (the  said  Walter  Berwick),  Assistant-Barrister  as  afore- 
"  said,  having  then  and  there  sufficient  and  competent  authority  to 
'*  administer  the  said  oath  to  the  said  Edward  Lawlor  in  that  be- 
''half.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
<' further  present,  that  at  and  upon  the  trial  of  the  said  dvil-blll 
"  between  the  said  parties,  it  then  and  there  became  and  was  a 
"  material  question  whether  the  said  Edwai^d  Lawlor  got,  between 
"the  1st  day  of  December,  in  the  year  of  our  Lord  1850,  and  the 
"  1st  day  of  December  1851,  from  the  plaintiff,  John  fYoUiott  Giles, 
"  twenty-five  tierces  or  half-barrels  of  porter ;  and  whether  the  said 
*'  Edward  Lawlor  got  porter  from  the  said  John  F.  Giles,  some- 
"  times,  half  a  barrel  in  a  week — sometimes,  in  a  fortnight,  and 
^*  whether  a  greater  interval  than  three  weeks  elapsed  during  said 
"  year,  during  which  the  said  Edward  Lawlor  got  no  porter  from 
'*  the  said  John  F.  Giles.  And  the  jurors  aforesaid,  upon  their  oath 
"  aforesaid,  do  farther  say  and  present  that  the  said  Edward  Lawlor, 
"  being  so  sworn  as  aforesaid,  not  having  the  fear  of  God  before 
**  his  eyea— not  regarding  the  laws  of  this  realm — ^but  being  moved 
"  and  seduced  by  the  instigations  of  the  Devil,  and  contriving  and 
"intending  to  prevent  the  due  course  of  law  and  justice,  and  nn- 
^<  justly  to'aggrieve  the  said  John  F.  Giles,  the  said  plaintiff,  then 
"  and  there,  on  the  trial  of  the  said  civil-bill,  upon  hfs  oath  afore- 
"  said,  falsely,  corruptly,  knowingly,  wilfully  and  maliciously,  before 
"  the  said  Walter  Berwick,  Asststant-BanriAter  for  said  Cork  coontj 
"  and  East  Riding  aforesaid,  did  depose  and  Swear,  in  substance  and 
"  to  the  effect  following — that  is  to  say,  that  he  (the  said  Edward 
"Lawlor)  got,  between  the  Ist  day  of  December,  in  the  year  of 
"our  Lord  1850,  and  the  1st  day  of  December  1851,  from  plainti^ 
"  John  F.  Giles,  twenty-five  half-tierces  or  half-barrtla  of  porter ; 
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^'^that  he  (tt^e  said  Edward  Lawlor)  had  no  books  of  account,  but  E.  T.  1853. 
** recollected  the  quantity  got ;  that  during  that  period,  he  (the  said     v  -  -^      > 
"  Edward  Lawlor)  got  from  the  said  John  F.  Giles  two  half-tierces  ^ 

"OT  half-barrels  in  one  day,  and  on  four  or  Ave  occasions  during  Iawloe. 
*'the  year,  he  {the  said  Edward  Lawlor)  sold  in  his  own  house 
"  two  half-tierces  or  half-barrels  of  porter,  which  he  got  from  the 
**  said  John  F.  Giles ;  and  that,  to  the  best  of  his  recollection,  he 
**(the  said  Edward  Lawlor)  got  porter  from  the  said  John  F. 
*'  Giles,  sometimes  half  a  barrel  in  a  week — sometimes  in  a  fort- 
'*  night,  and  sometimes  in  an  interval  of  three  weeks  ;  but  as 
**far  as  he  could  recollect,  on 'no  occasion  at  a  greater  interval 
''than  three  weeks.  Whereas,  in  truth  and  in  fact,  the  said  Ed>- 
**  ward  Lawlor  did  not  get,  between  the^  1st  day  of  December 
''in  the  year  of  our  Lord  1850,  and  the  1st  day  of  December 
"  1851,  from  the  plaintiff  John  F.  Giles,  twenty-five  half  tierces 
"or  half  barrels  of  porter;  and  whereas,  in  truth  and  in  fact,  the 
"  said  Edward  Lawlor  did  not  get  porter  from  the  said'  John 
"  F.  Giles,  sometimes  in  a  fortnight ;  and  whereas,  in  truth  and 
*'  in  fact,  on  several  occasions  within  said  year,  a  greater  interval 
"than  three  weeks  did  elapse,  during  which  the  said  Edward 
"Lawlor  got  no  porter  whatever  from  the  said  John  F.  Giles. 
"  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
"  that  the  said  Edward  Lawlor,  on,  &c.,  at,  &c.,  aforesaid,  before 
"the  said  Walter  Berwick,  Assistant-Barrister  as  aforesaid,  he 
"  (the  said  Walter  Berwick)  having  then  and  there  such  power 
"  and  authority  as  aforesaid,  by  his  own  most  wicked  and  corrupt 
"mind,  in  manner  aforesaid,  falsely,  wickedly,  wilfully  and  cor- 
"mptly,  did  commit  wilful  and  corrupt  perjury,  to,  &c.,  and  con- 
"  trary  to  the  form  of  the  statute  in  such  case  made  and  provided." 
After  the  jury  had  been  sworn,  and  the  prisoner  given  in 
charge,  Counsel  for  the  prisoner  objected  to  the  indictment,  and 
called  for  an  acquittal,  upon  the  ground  that  the  indictment  was 
infiufficient  in  law,  inasmuch  as  it  did  not  aver  or  show  that  the 
perjury  was  committed  on  the  trial  of  a  cause  of  action  which  the 
Assistant-Barrister  had  jurisdiction  to  hear — it  merely  averred 
therein  that  the  perjury  assigned  was  committed  on  the  hearing 
VOL,  3.  -  65  L 
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E.  T.  1853.  of  a  "certain  cinl-bill  that  came  on  to  be  tried  in  doe  form  of 
Crim,  Appeal 

THE    QUEEN 


Crim*  Appeal, 
— — . law;"  and  it  did  not  state  or  aver  that  the  ciTil-bill  was  for  a 


^^  cause  of  action  within  the  jurisdiction  of  the  Civil-bill  Court. 

LAWLOB.  Counsel  for  the  prosecution  then,  and  at  the  doae  of  the  case, 

called  upon  the  Court  to  amend  the  indictment,  under  the  1st  sec- 
tion of  the  14  &  15  Vic,  c.  106,  by  introducing  the  statement  that 
the  civU-bill  was  for  the  reooveiy  of  the  sum  of  £4.  6s.  l|d.,  for 
goods  sold  and  delivered  bj  plaintiff  to  defendant,  and  fbr  money 
lent  and  advanced,  and  the  other  money  counts. 

The  Assistaat-Barrister  refused  to  make  the  amendment,  on  the 
ground  that  he  had  no  power  of  amendment,  as  it  did  not  appear 
to  him  that  there  was  any  variance  between  the  statement  io  the 
indictment  and  the  evidence  offered,  but  a  simple  omission  of  the 
statement  which  the  prisoner's  Counsel  alleged  to  be  material  and 
necessary. 

It  appeared  on  the  evidence  for  the  prosecution,  that  the  prose- 
cutor, who  was  the  agent  for  a  brewerj,  had  advanced,  in  December 
1850,  to  the  traverser,  who  was  a  publican,  a  sum  of  money,  fbr  the 
purpose  of  paying  for  his  publican's  license  for  the  ensuing  year. 
The  agreement  between  them  was,  that  the  defendant  should  be 
allowed  the  sum  of  Is.  6d.  for  each  hulf  tierce  or  half  barrel  of 
porter  which  he  should  take  and  pay  for  during  the  year  from 
the  establishment,  and  that  this  allowance  should  go  to  defray 
the  money  so  advanced  for  the  payment  of  his  license ;  but  that  if 
he  did  not  take  a  sufficient  number  of  half  tierces  or  half  barrels 
during  the  year,  to  pay  by  this  allowance  the  money  so  advanced, 
then  that  the  prosecutor  should  be  at  liberty  to  sue  him  for  the 
balance  which  should  remain  due  of  the  moneys  thus  advanced. 
At  the  end  of  the  year  1851,  Giles  finding,  as  he  alleged,  that 
the  traverser  had  not  taken  a  sufficient  quantity  of  porter  to  pay 
by  this  allowance  the  moneys  so  advanced,  and  a  balance  also 
remaining  due  for  porter  sold  to  him,  brou^t  a  civil-bill  process 
against  him,  in  which  the  cause  of  action  stated  was  for  £4. 
6s.  1^.,  for  goods  sold  and  delivered,  and  for  the  balance  remain- 
ing due  of  the  moneys  so  advanced. 

The  defence  set  up  by  the  traverser,  on  the  hearing  of  the  civil- 
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bill,  was,  that  he  had  taken  a  sufficient  number  of  half  tierces  or  £.  T.  185S. 
half  barrels  of  porter  within  the  year  to  repay  the  whole  amount     ^^!!lJ^^  ' 
so  advanced  ;   and  to  sustain   this  •  case,   he  was   produced  and  *^*  ^^wsEit 
examined  as  a  witness  on  his  own  behalf;  and  he  swore,  among     lawloa. 
other  matters,  that  he  took  from  the  prosecutor,  in  the  year  begin- 
ning on  the  Ist  of  December  1850,  and  ending  the  1st  of  December 
1851,  twenty-five  half  barrels  or  tierces  of  porter;  and  if  this  were 
true,  his  debt  for  the  moneys  advanced  would  have   been   fully 
discharged.     The   plaintiff  produced   his   books   of  account,    and 
a  clerk  in  his  establishment  swore  that,  within  the  period  referred 
to,  the  traverser  only  got  from  his  establishment  eight  half  tierces 
of  porter,  and  that,  after  making  the  proper  credits  and  allowances, 
the  balance  claimed  in  the  civil-bill  process  remained  due. 

The  jury  found  the  traverser  guilty,  on  the  first  assignment  of 
perjury,  which  averred  that  he  had  falsely  sworn,  on  the  hearing 
of  the  civil-bill,  that  he  had  got  from  the  prosecutor  twenty-five 
half  tierces  or  half  barrels  of  porter,  between  the  Ist  day  of  Decem- 
ber 1850,  and  2 Ist  day  of  December  1851. 

Counsel  for  the  pritoner  then  moved  in  arrest  of  judgment,  on  the 
ground  that  the  Court  of  Quarter  Sessions  had  no  jurisdiction  to  try 
such  a  case,  inasmuch  as  the  perjury,  the  subject-matter  of  the  fore- 
going indictment,  was  not  triable  at  Quarter  Sessions,  it  having  been 
committed  before  the  Assistant-Barrister  sitting  under  the  provisions 
of  the  Civil-bill  Act,  and  contended  that  the  prisoner  should  have 
been  tried  for  such  perjury  at  the  Assizes,  and  not  elsewhere. 

The  magistrates,  under  the  advice  of  the  Assistant-Barrister, 
refused  to  arrest  the  judgment  on  this  ^ound,  but  agreed  to  re- 
serve this  question  for  the  consideration  of  this  Court ;  and  the 
Barrister  postponed  passing  sentence  on  the  prisoner  until  next 
Sessions;  the  Barrister  stating  at  the  same  time,  that  had  any  objec- 
,tion  been  made,  or  had  he  been  asked  by  the  prisoner's  Counsel, 
before  the  jury  had  been  sworn,  he  should  have  sent  the  case  to  the 
Assizes,  under  the  circumstances.  He  further  stated  that  on  the 
application  of  the  prosecutor,  after  the ,  trial,  he  granted  him  a 
certificate  for  his  expenses  under  the  statute. 
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E.  T.  1853.       Exkam,  for  the  prisoner. 
« — 1-v^!/ '       'This  indictment  is  bad  on  two  grounds ;  first,  it  does  not  shoir 
^  that  the  perjarj  was  committed  in  a  judicial  proceeding  ;  secondly, 

liAWLos.  it  is  not  a  case  which  the  Assistant-Barrister  had  jurisdiction  to  try. 
With  regard  to  the  second  objection,  the  fact  of  the  Assistant- 
Barrister  having  given  the  certificate  for  the  prisoner's  costs  shows 
that  he  had  no  jurisdiction  to  try  the  case.  There  are  two  statutes 
which  authorise  him  to  give  this  certificate.  Bj  14  &  15  Vie^ 
c.  57,  s.  157)  it  is  enacted,  that  if  any  person  taking  an  oath,  &c^ 
in  any  action,  examination  or  other  proceeding,  under  the  provisions 
of  this  Act,  shall  wilfully  and  corruptly  swear,  &Cn  he  shall  be 
deemed  guilty  of  perjury,  and  shall  be  liable  to  be  prosecuted 
accordingly ;  and  if  in  any  such  action,  &c^  the  Assistant-Barrister 
shall  deem  any  witness  or  party  to  have  so  wilfully  and  corruptly 
sworn,  &c.,  as  that  in  his  opinion  such  witness  or  party  ought  to  be 
prosecuted  at  the  expense  of  the  county  within  which  the  witness  or 
party  shall  have  so  sworn,  &c^  and  shall  certify  such  opinion  in  writ- 
ing, then  if  any  prosecution  be  instituted,  the  Court  in  which  it  shall 
take  place  shall  make  an  order  for  the  payment  of  the  expenses  of 
the  prosecution  by  the  treasurer  of  the  county.  And  by  section  19  of 
14  &  15  Ftc,  c.  100,  Assistant-Barristers  are,  among  others,  author- 
ised, in  case  it  shall  appear  to  them  that  any  person  shall  have  been 
guilty  of  perjury  in  any  evidence  given  before  them,  to  direct  such 
person  to  be  prosecuted,  and  to  commit  him  until  the  next  Session 
of  Oyer  and  Terminer  for  the  county  in  which  such  perjury  was 
committed,  and  to  .give  the  prosecutor  a  certificate  to  entitle  him 
to  his  costs.  This  latter  section  confines  the  prosecution  to  the  Court 
of  Oyer  and  Terminer,  and  must  be  taken  to  govern  the  provisions 
of  the  prior  enactment. 

MoNAHAN,  C.  J.  The  giving  a  certificate  does  not  make  it  a 
certificate  under  the  statute.     You  had  better  go  to  the  other  point 

On  the  other  objection,  I  submit  that  the  Assistant- Barrister 
being  an  ofiicer  created  by  statute,  the  Quarter  Sessions  has  no  juris- 
diction to  try  this  charge  of  perjury.  The  ofience  was  not  perjury 
at  Common  Law,  which  is  defined  to  be  a  wilful  false  oath,  by  one 
lawfully  required  to  depose  the  truth,  in  any  proceeding  in  a  Court 
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of  Justice :  1  Hawk.  P.  C,  b,  1,  c.  27,  s.  4.  This  was  perjury  contra  E.  T.  1853. 

.    .            .,                                    ,                     ,    Crim,  Appeal. 
farmam  siatuit ;  the  person  giving  evidence  came  as  a  volunteer,  and     , — ^ 

THE    QUEEN 

the  Act  of  Parliament,  in  admitting  his  competency  as  a  witness,  ^ 

expressly  declares  that  if  he  swear  falsely  he  shall  be  guilty  of     lawlor. 
perjury — ^he  therefore  (this  being  a  statutable  offence)  could  not  be 
held  amenable  at  Quarter  Sessions,  and  the  indictment  in  this  case 
charges  the  offence  to  be  contra  farmam  stattUi. 

In  England,  it  would  appear  that  in  no  case  have  the  Quarter 
Sessions  jurisdiction  to  try  an  indictment  for  perjury.  In  2  Hawk,, 
c.  8,  s.  64,  p.  5,  it  is  said,  "  Yet  it  hath  been  settled  of  late  that 
"Justices  of  the  Peace  have  no  jurisdiction  over  forgery  or  perjury 
**  at  the  Common  Law,  the  principal  reason  of  which  resolution,  as  I 
"  apprehend  was,  that  inasmuch  as  the  chief  end  of  the  institution  of 
**  the  office^  of  these  Justices  was  for  the  preservation  of  the  peace 
*'  against  personal  wrongs  and  open  violence." 

However,  by  31  6r.  3,  c.  18  f/r.J  s.  3,  Justices  are  given  juris- 
diction to  try  cases  of  perjury  at  Common  Law,  committed  within 
their  jurisdiction.  Jurisdiction  there  must  mean  over  an  offence 
committed  before  themselves,  and  not  territorial  jurisdiction ;  as  if  ' 
so  it  would  give  a  Justice  of  the  Peace  more  extended  jurisdiction 
than  the  Assistant-Barrister,  whose  jurisdiction  is  confined  to  one 
Biding  of  the  county,  whereas  the  jurisdiction  of  the  Justice  extends 
over  the  whole  county. — [Greece,  B.  Does  it  necessarily  follow  that 
by  using  the  words  contra  formam  statuii^  the  offence  is  an  offence 
under  statute  and  not  at  Common  Law,  the  statute  only  regulating  the 
punishment,  and  not  altering  the  character  of  the  offence  ?] — But  the 
statute  only  gives  the  Justices  power  within  their  legal  jurisdiction. 
— [MoNAHAN,  C.  J.  You  contend *they  would  have  no  jurisdiction 
if  the  perjury  had  been  committed  in  an  Inferior  Court,  within  their 
local  jurisdiction.] — 4  Com.  Dig,,  Justice,  b,  1.t-[Monahan,  C.J. 
May  not  this  be  the  true  reading  of  the  statute  of  G.  3,*  that  a  doubt 
being  entertained  of  the  jurisdiction  of  the  Justices,  in  cases  of 
perjury  at  Common  Law,  it  therefore  enacts  that  they  shall  be 
authorised  to  try  all  cases  of  perjury  committed  within  their  juris- 
diction?]— Jurisdiction  is  twice  named  in  that  section,  and  must 
mean  legal  jurisdiction. — [Pioot,   C.  B.      A  reason  for  Justices 
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E.  T.  1863.  110^  trying  perjuries  was,  that  the  words  of  their  commissioa  did  not 
Cnm^ppeal.  ^^^j^^  ^  ^^y  ofTences  except  eontra  paeemJ]—By  28  Eiig^  c  1. 
THB  QUEEN  g^  ^  flr.Jj  Justices  had  jurisdiction  over  perjuries,  provided  for  by 
LAWLOR.     that  statute. 

But  the  indictment  is  bad  in  form.      The   Civil-bill  Court  it 
a   Court  of  limited  jurisdiction,  and  it  must  appear  on  the  &ee 
of  the  indictment  that  the  civil-bill  action,  in  which  this  perjury 
is  alleged  to  have  been  committed,  was  a  cause  of  action  within 
the  jurisdiction  of  the  Court.     The  words  in  the  indictment,  "  that 
it  came  on  to  be  tried  in  duei  form  of  law/*  are  not  a  sufficient 
statement  of  jurisdiction,  as  the  Court  will  not  assume  any  thing 
in  favour  of  the  jurisdiction  of  an  Inferior  Court.     In  the  forms  of 
indictments  given,   the  averment  of  jurisdiction  always  appears: 
Arch.  Cr.  PL  pp.  658,  659.     The  31  G.  3,  c.  18,  analagous  to  23 
G.  3,  c   11,  provides,  that  in  an  indictment  for  perjury  it  shall 
be  sufficient  to  set  forth  the  substance  of  the  offence,  and  it  has 
been  held  that  this  enactment  does  not  excuse  a  proper  averment 
to  show  the  jurisdiction  of  the  Court.     Lord  Campbell's  Act  bat 
extends  the  provisions  of  these   Acts,   it   does  not  vary  them: 
Reffina  v.   Overton  (a).  In  Fyails  v.    ne  Queen  {b\  Parke, B., 
draws  the  distinction  between  Courts  of  general  and  inferior  juris- 
diction ;  he  says,  ^'  Is  not  this  the  distinction,  that  in   Courts  of 
"general  jurisdiction  you  must  intend  every  thing  within  it,  ontii 
''  the  contrary  appears.      In  Courts  of  limited  and  inferior  juris- 
"  diction  nothing  can  be  intended  within  it,  but  what  is  expressly 
"  stated."     Regina  v.  Bishop  (c). 

Corballis,  for  the  Crown. 

The  14  &  15  Ftc,  c.  100,  was  passed  for  the  improvement  of  the 
administration  of  criminal  justice,  and  the  19th  section  recites  the 
31  G.  3,  and  that  the  object  of  this  enactment  was  to  extend  the 
provisions  of  that  statute ;  and  the  20th  section  provides  that  it  shall 
be  sufficient  to  set  forth  the  substance  of  the  offence  charged,  sod 
the  24th  section  enacts  that  no  indictment  shall  be  held  insufficiest 

(fl)  4  Q.  B.  83.  (b)  3  Cox,  C.  C,  254. 

(c)  1  Car.  &  Marsh,  302. 
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for  the  want  of  the  ayerment  of  any  matter  unnecessary  to  be  E.  T.  1853. 
proved ;  showing  that  the  whole  object  of  the  legislation  was  to  get     ^ — ^v — ^  ' 
rid  of  all  technical  objections.    But  eyen  if  the  objection  were  good» 
it  comes  too  late,  for  by  the   25th  section  of  that  statute,  every     lawlob. 
objection  to  an  indictment  for  any  formal  defect,  apparent  on  the  face 
thereof,  shall  be  taken  by  demurrer  or  motion  to  quash  such  indict- 
ment before  the  jury  shall  be  sworn,  and  not  afterwards.    The  point 
has  been  expressly  decided  in  Lavey  y.  The  Queen  {a)^  overruling 
Regina  v.  Overton.    It  was  there  objected  that  there  was  no  aver- 
ment that  the  action  in  which  the  perjury  was  said  to  have  been 
committed  was  one  over  which  the  Court  had  jurisdiction,  and  that 
no  intendment  could  be  made  in  favour  of  the  jurisdiction  of  the 
Court;  but  it  was  held  that  it  appeared  by  necessary  implication 
that  such  jurisdiction   existed,  or  otherwise  the  presiding  Judge  ^ 
vrould  have  no  power  to  administer  the  oath. — [Monahan,  C.  J. 
In  The  Queen  v.  Overton^  it  was  not  in  express  terms  alleged  to 
be  a  judicial  proceeding.] 

The  word  ''contract"  is  not  in  the  indictment,  but  ** civil-bill"  is 
stated,  and  that  is  sufficient — [Greene,  B.  Civil-bill  is  nothing 
more  than  an  action  pending.] — Belh  v.  Broadbeni  {b)  ;  Rowland 
V.  Veale  (o).  With  regard  to  the  objection  that  the  jurisdiction  is 
confined  to  perjury  at  Common  Law,  the  statute  31  (7.  3  is  quite 
genera],  and  cannot  be  held  to  be  repealed  by  the  subsequent  statutes. 

As  to  the  order  for  expenses  of  the  prisoner,  that  was  made  under 
the  provisions  of  the  Civil-bill  Act,  under  which  the  Assistant- 
Barrister  had  full  jurisdiction. 

Sxham  replied. 

Monahan,  C.  J. 

The  first  objection  raised  in  this  case  is,  that  the  Court  of 
Quarter  Sessions  had  no  jurisdiction  to  determine  it.  That  rested 
on  two  grounds — ^first,  that  the  perjury  was  committed  under  the 
Civil-bill  Act,  and  was  not  perjury  at  Common  Law ;  and  though 

(a)  5  Cox,  C.  C,  269;  S.  C,  2  Den.,  C.  C,  504. 
(6)  3  T.  R.  188.  (c)  Cowp.  18. 
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£.  T.  1863.  the  Quarter  Sessions  had  jurisdiction  to  try  perjury  at  Common 
Crim,  Appeal,   t  i_         i     i  «  ,  ^ 

V — -^ '     J-«aw,   they  had    none    over  that    created  by  statute.     Secondly, 

^  assuming  that  it  had  jurisdiction,   inasmuch  as  this  perjury  fasd 

LAWLOB.     been  committed  before  the  Assistant-Barrister  in  the  course  of  a 

trial  by  civil-bill,  and  because  the  Assistant-Barrister  had  ordered 

the  prosecution,  and  given  a  certificate  for  expenses,  therefore  the 

jurisdiction  of  the  Quarter  Sessions  was  ousted,  and  the  case  should 

have  been  tried  at  Assizes. 

Another  objection  was,  that  the  indictment  was  bad  on  the  faee 
of  it — that  rested  on  the  case  of  Regina  v.  Overton. 

Another  objection  was  not  raised,  but  suggested,  by  the  Court— 
whether  the  matter  being  apparent  on  the  record,  and  thus  ground 
of  error,  the  Court  could  interpose  ?  But  it  was  expressly  decided 
,in  Regina  v.  Martin  {a\  that  if  such  an  objection  were  made  in 
the  course  of  a  trial,  the  case  might  be  reserved  notwithstanding, 
and  consequently  this  Court  would  have  jurisdiction. 

With  respect  to  the  true  construction  of  the  Irish  Act,  we 
are  of  opinion  that  it  gives  general  jurisdiction  in  all  cases  of 
perjury,  and  is  not  confined  to  cases  of  perjury  at  Common  Law; 
and  that  all  cases  committed  within  the  local  jurisdiction  are  triable 
at  Quarter  Sessions. 

Then,  as  to  the  jurisdiction  of  the  Barrister  awarding  costs^ 
it  may  be  collected  from  the  facts  that  these  costs  and  expenses 
were  awarded  ;  and  they  must  be  considered  as  costs  and  expenses 
under  the  Civil-bill  Act.  Accordingly,  taking  the  case  most 
favourably  for  the  prisoner,  it  would  appear  that  the  Assistant- 
'  Barrister  did  not  think  it  a  case  under  Lord  Campbell's  Act- 
namely,  to  direct  a  prosecution ;  for  had  he  proceeded  under  that 
Act,  he  would  have  sent  the  prisoner  for  trial  to  the  Assizes; 
but  he  proceeded  under  the  Civil-bill  Act,  giving  the  prosecutor 
his  costs — ^not  binding  him  over  to  prosecute,  but  leaving  him  at 
liberty  to  proceed  or  not.  There  is  nothing  limiting  that  juris- 
diction, and  he  having  that  jurisdiction,  there  is  nothing  confinii^ 
his  directions,  under  the  circumstances,  or  restricting  the  juris- 
diction to  particular  cases  of  perjury. 

{a)  3  Cox.,  C.  C,  447. 
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The  third  objection  was,  that  the  indictment  was  bad,  because  £•  T.  1853. 

Exch,  Cham* 
it  did  not  allege  that  the  civil-bill  was  one  which  the  Assistant-      — -v— -^ 

THE    OUEEIT 

Barrister  had  jurisdiction  to  try;  and  Regina  v.    Overton  was  ^^ 

relied  on  in  support  of  that  objection ;  but  the  case  of  Levy  v.  lawlob. 
Regina  is  an  express  decision,  upon  the  point,  and  it  is  impossible 
to  distinguish  it  from  the  present  case.  There  the  indictment 
contained  an  averment  of  the  pendencj,  in  the  County  Court, 
of  an  action  of  contract,  and  it  also  contained  an  allegation, 
as  in  the  present  case,  as  to  the  jurisdiction  of  the  Judge  to 
administer  the  oath.  It  does  not  appear  in  the  present  case  that 
the  dvil-bill  was  founded  on  contract;  but  this  is  no  substantial 
objection,  for  though  it  does  not  appear  that  the  civil-bill  was  on  a 
contract  for  such  a  sum  as  the  Assistant-Barrister  had  jurisdictioa 
to  try,  yet  there  is  an  allegation  that  the  civil-bill  process  was 
pending  in  that  Couvt,  and  that  it  was  on  the  trial  of  a  case  in 
which  the  Assistant«Barrister  had  jurisdiction  to  administer  an  oath, 
which  he  could  not  have  done  if  the  cause  of  action  was  outside  his 
jurisdiction.  We  consider  that  the  case  of  Levy  v.  The  Queen 
comes  within  the  true  construction  of  the  Irish  Act  and  Lord 
Campbell's  Act,  and  we  think  that  case  establishes  the  law. 

We  therefore  are  of  opinion  that  this  case  comes  within  the 
aathority  of  the  case  of  Levy  v.  Regina^  and  consequently  that  the 
oonvictioQ  must  be  affirmed. 


VOL.  3.  66  L 
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M.T.  1863. 

Exchequer. 


In  re  M'NALLY. 
(Exchequer.) 


Nov,  26. 


This  Coart  has  J.  D.  FiTzoEitALD  applied  that  Mr.  M'Nallj,  a  practising  barrister 

jurisdiction  to 

admit  as    an  and  A.M.,  should  be  admitted  an  attorney  without  having  served 

attorney  a  per* 

son   who   has  an  apprenticeship.     His  brother,  who  was  an  attorney,  had  been 

Dot  served  the 

ordinaiy  ap-  ^iU^)  &  short  time  previously,  by  an  accident  on  the  Great 
on^paraent'of  Southern  Railway.  At  the  time  of  his  death  he  was  engaged  in  a 
f^ts  ^Th'^x    '^"°^^''  ^^  ^^^^  ^^^^^  pending,   and  had  left   a  wife  and  family 

ercise  of  this  unprovided  for,  except  by  the  assets  which  would  arise  from  those 
jansdiction,  '^  »  r       ^ 

which  is  rare,  suits.     No  Other  member  of  his  family  was  in  the  legal  profession, 

depends  on  the 

peculiar  dr-  and  the  applicant's  qualifications  were  his  having  practised  at  the 

cumstances  of 

each  case.    A  Bar  since  1841,  having  previously  spent  a  year  in  the  chambers  of 

practisin*^  bar- 

rister  was  ad-  Mr.  Molyneux,  an  eminent  pleader — ^his  being  his  brothei^s  conn- 

aut  rney  with-  dential  adviser,  and  intimately  acquainted  with  the  suits  then  pending 

an^^rentK^  in  his  office — and  the  fact  that  he  had  been  admitted  an  apprentice 

u^'the^usin^  this  Term.     These  facts  were  stated  in  an  affidavit,  and  a  number  of 

of  his  deceased  letters  from  clients  of  his  brother  were  also  read  in  support  of  the 
brother,    who  '^^ 

was  killed  by  application.     Notice  had  been  served  on  the  Law  Society.     Counsel 

an  accident  on 

a  railway,  he  relied  on   13  &   14  (7.   3,   as  giving  the  Court  jurisdiction,  and 

havinff     been 

his    brother's  on  In  re  Symes  (a),  and  Ex  parte  Grady  (6),  as  precedents  for  its 

confidential 

adviser,  ac-      exercise. 

quainted  with 

the  suits  4ien 

^"<^!°^th?^^       The  Attorney  General,  with  him  J.  Clarke,  on  the  part  of  the 

M^^ed  o?Ws  ^*^  Society,  resisted  the  application,  on  the  ground  of  the  injustice 

^nd^^r'^^d^'  both  to  the  profession  of  attorneys  and  to  the  public,  in  admitting 

tinctly  to  un-  1^  person  to  the  profession  who  had  not  gone  through  the  preliminary 

the  suits  were  course  of  education  considered  necessary  to  give  a  knowledge  of  the 
to  be  conduct- 
ed bj  him  for  profession.    The  jurisdiction  contended  for,  no  doubt,  existed,  but  it 
the  benefit  of 

the  family  of  was  one  which  should  be  most  sparingly  exercised,  and  each  application 
thedeoeaied. 

(a)  7  Ir.  Law  Bep.  344.  (6)  2  Law  Bee,  N.  S.,  13. 
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depend  on  its  peculiar  circumstances.      Sjmes  had  been  for  two  M.  T.  1853. 
years  in  an  office  of  the  Court,  and  also  in  a  conveyancer's  office,  both     ^ — ^^ — J 
of  which  would  tend  to  fit  him  for  the  profession  of  an  attorney.     h*nally. 
The  Court  would  not  listen  to  such  an  application  as  the  present, 
if  made  solely  for  the  benefit  of  the  applicant,  and  there  was  no 
statement  in  the  affidavit  that  the  business  was  to  be  carried  on 
for  the  benefit  of  the  widow  and  family  of  the  deceased. 


PiGOT,    C.B. 

The  application  could  not  be  entertained,  unless  in  the  case  of 
a  sudden  fatality,  and  for  the  interest  of  the  family,  who  could  not 
provide  beforehand  against  it.  If  it  were  merely  to  enable  a  bar- 
rister to  enter  for  his  own  advantage  into  a  more  lucrative  branch 
of  the  profession,  it  could  not  be  entertained. 

Fitzgerald, 

The  affidavit  does  state  that  the  applicant  makes  the  application 
unwillingly,  that  it  is  for  the  purpose  of  winding  up  suits,  of  which 
the  costs,  being  his  brother's  assets,  are  otherwise  likely  to  be  lost. 
But  I  now  state  on  his  behalf,  that  it  is  his  intention  that  the 
whole  profits  should  go  to  the  widow  and  children.  It  was  not 
stated  in  the  affidavit,  because  it  was  thought  it  might  be  considered 
objectionable  by  the  Court  that  such  an  agreement  should  be  made. 

The  following  cases  were  cited :  Re  Lyons  (a)  ;  Ex  parte  Fttz- 
gibbon  (b) ;  Ex  parte  Grady  (0). 

PiooT,  C.  B. 

No  question  has  been  raised  as  to  the  jurisdiction  of  the  Court. 
That  is  settled  by  Symes^  case.  The  question  is,  whether  its 
exercise  should  be  regarded  as  exceptional,  and  as  I  have  already 
observed,  most  exceptional.  There  is  a  considerable  difference 
between  the  qualifications  and  duties  of  a  barrister  and  an  attorney ; 
and  an  acquaintance  with  the  details  of  practice  acquired  in  con- 
nection with  an  attorney's  office  exceeds  any  thing  to  be  obtained 

(a)  Jones  &  C.  197.  (6)  Hayes,  139. 

(c)  2LawRec.,  N,  S.,  13. 
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M.T.  1853.  from  books,  or  even  from  practice  in  Courts;  at  the  same  time,  I 
V— ^v-— J     admit  tUat   the  course  of  study  and  training  pursued  by   Mr. 
m'nally.     M'Nally  is  calculated  to  enable  him  to  learn  in  a  shorter  period 
the  business  of  an  attorney. 

In  every  application  of  this  kind,  however,  we  are  to  oonsider 
the  interests  of  the  family  of  the  deceased,  and  the  interests  of  not 
merely  the  clients  in  future,  but  the  clients  at  present.  Is  Mr. 
M*Nally  qualified  to  conduct  those  causes  already  committed  to  his 
brother  ?  He  was  engaged  for  some  time  in  the  preliminary  stadiea 
fitting  him  for  his  profession,  in  the  chambers  of  one  well  known  to 
us  all.  He  has  since  been  a  practising  barrister,  and  for  three 
years  he  has  been  conversant  in  his  brother^s  office  with  these  very 
causes.  Having  regard  to  all  these  things,  we  have  come  to  the 
conclusion  that  he  is  perfectly  competent  to  carry  on  that  bustnessi 
and  that  he  is  not  unqualified  for  general  business.  We  think  the 
interests  of  the  clients  will  be  better  served  by  him  than  by  a  new 
solicitor.  But  all  this  would  not  be  enough,  but  for  the  peculiar 
circumstances  under  which  his  brother  lost  his  life.  If  ever  there 
was  a  fatality,  this  was  one — ^it  was  not  like  the  ordinary  fatalities 
of  disease.  In  these,  it  is  not  often  but  some  warning  is  given  to 
put  one  on  his  guard  at  least,  to  take  the  precaution  of  settling  his 
affairs.  Such  preparation  was  impossible  here.  The  ooeuireoee 
which  deprived  Mr.  M'Nally  of  life  was  as  sudden  as  it  was  calami- 
tous, and,  unless  in  the  case  of  a  precisely  similar  accident,  this  case 
cannot  be  drawn  into  a  precedent. 

As  to  the  family  and  circumstances  of  the  deceased,  we  are  as- 
sured that  this  application  is  not  made  for  the  benefit  of  the  appli- 
cant. If  so,  we  should  never  entertain  it — that  a  barrister,  because 
it  was  his  interest,  should  therefore,  by  this  ready  mediod,  be  pei^ 
mitted  to  change  his  profession  for  another.  But  we  are  satisfied 
that  his  object  is  to  collect  the  assets  of  his  brother,  and  terminate 
the  suits  in  his  office ;  and  that  in  no  other  way  can  the  family  of 
the  deceased  be  saved  from  great  and  continuous  calamity.  Bat 
we  entirely  disclaim  the  notion,  that  because  we  admit  in  one  case, 
we  are  bound  to  do  so  in  another.  Each  must  depend  on  its  own 
circumstances. 
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Fennefatheb,  B.  M.  T.  1863. 

I  concur  with  the  Chief  Babon,  and  in  the  grounds  of  his  judg-     . yfL.^ 

inent.  The  calamity  was  as  sudden  as  it  was  awful.  Removal  by  m'nallt. 
accident  differs  very  much  from  death  by  natural  causes;  and  al- 
though even  in  the  latter  case  there  may  not  be  much  warning 
given,  yet,  generally  speaking,  there  is  something  to  put  a  person 
on  his  guard,  so  as  to  induce  him  to  make  preparation ;  a  case  of 
accident,  therefore,  like  the  present,  stands  on  peculiar  grounds.  The 
jurisdictioQ  of  the  Court  unquestionably  exists;  and  Counsel  states 
that  tiie  desire  and  object  of  the  applicant  is  to  provide  for  the 
family  of  the  deceased.  I  'think,  therefore,  the  application  should 
be  granted. 

GrBBENB,  B. 

After  some  hesitation,  I  have  concurred  with  the  rest  of  the 
Court: — ^I  say  hesitation,  for  I  have  felt  very  strongly  that  this 
extraordinary  jurisdiction  should  be  very  sparingly  e:tercised ;  alid 
if  I  thought  that  the  granting  this  application  would  be  made  a 
precedent,  I  would  not  accede  to  it.  But  the  circumstances  here 
are  so  peculiar,  that  I  do  not  think  it  will  be  made  so.  There 
18  a  distinction  between  a  sudden  calamity  of  this  nature  and 
even  sudden  death  from  natural  causes.  I  wish  it  to  be  under- 
stoody  that  on  that  ground  I  concur  in  the  judgment  of  the 
Court 

Application  granted. 
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E.  T.  1854. 
CommonPkM, 


GRADY  V.  HUNT. 

(Common  Pieas.J 
April  25. 

The  Full        'This  was  a  motion  hj  way  of  appeal,  to  have  an  order  made  by  Mr. 

Court  will  re- 

Tiew  the  ded-  Justice  Ji^CKSON,  in  chamber,  on  the  1st  of  April  1854,  rescinded, 

in  chamber,      as  far  as  related  to  the  issuing  and  service  of  the  writ  of  suDmuns 

kffi/^ct^^^8       The  facts  of  the  case  were  as  follow :— The  attorney  for  the 

nyen   to   the  plaintiff,  who  was  a  minor,  issued  a  writ  of  summons  and  plaint  on 

chamber.  the  10th  of  March  1854,  without  inserting  in  it  the  name  of  the 

the  next  friend  °®^^  friend,  by  whom  the  minor  sued.     On  the  18th  of  March,  the 

plaintiff \eed  ^"^  ^^  seiVed  on  the  defendant.    The  plaintiff's  attorney  then 

Si^*tiw  T^^  proceeded,  in  compliance  with  the  50th  section  of  the  16  &  17  Fic, 

smnmons  and  c.  113  (Common  Law  Procedure  Act),  to  obtain  the  consent  of  a 

plamt  before  ^  *" 

service.    It  is  party  to  act  as  a  next  friend  for  the  minor;   and  the  plaintiff's 

suflScient  if  it 

be  inserted  be-  mother  having  consented  to  act,  he  transmitted  her  consent,  duly 

fore  the  filing 

of  the  wilt.  verified,  to  Dublin,  to  be  filed  according  to  the  rules  of  the  Court 

It  appeared,  however,  that  the  summons  and  plaint  had  been  filed 
before  the  consent  reached  Dublin.     On  the  1st  of  April,  the  de- 
fendant obtained  an  order  in  chamber,  to  have  the  writ  and  all  the 
I  proceedings  in  the  case  set  aside  for  irregularity.    The  plaintiff  now 

sought  to  have  that  order  rescinded,  as  far  as  related  to  the  issuing 
and  service  of  the  writ,  contending  that  the  proceedings  were  to 
this  extent  regular,  according  to  the  practice  of  the  Court ;  and 
that  the  filing  of  the  summons  and  plaint,  without  having  previously 
entered  a  rule  to  appoint  a  next  friend,  was  the  only  irregularity  in 
the  case. 

David  Lynch  (with  him  M.  Morris\  in  support  of  the  motion. 

Robinson  (with  him  Concannon)  took  a  preliminary  objection. 
An  appeal  cannot  be  brought  before  the  Full  Court,  to  set  aside, 
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on  the  same  state  of  facts,  an  order  made  bj  a  single  Judge  in  £.  T.  1854. 
chamber :  Rosset  v.  Hartley  {a) ;  Hawkins  v.  Akr%U{h). 


ComnumPleas, 


2>.  Lynehy  in  support  of  the  motion. 

As  to  the  preliminary  objection.  It  has  been  long  the  practice  in 
the  Full  Court  to  entertain  an  appeal  from  the  decision  of  a  Judge 
in  chamber ;  and  the  authorities  will  be  found  to  support  that  prac- 
tice. Hawkins  v.  Akrill  was  a  motion  not  brought  on  by  way  of 
appeaL  In  that  case,  the  Court  said  that  the  notice  was  improperly 
framed ;  but  the  notice  haying  been  amended,  the  case  was  heard 
on  its  merits.  Graham  v.  Connell{e)  shows  that,  although  there 
may  be  exceptional  cases,  the  general  rule  is,  that  an  appeal  lies 
from  the  decision  of  a  Judge  in  chamber.  In  ITie  Kilkenny  and 
Great  Southern  and  Western  Railway  Company  v.  Fielden(d)^ 
the  Court  referred  to  Gibbons  ▼.  Spalding  {e\  and  Pike  v.  Da- 
vis (/),  and  said  that  the  principle  on  which  they  proceed  is,  that 
in  all  cases  where  a  Judge  in  chamber  acts  as  deputy  of  the  Full 
Court — that  is,  disposes  of  applications  which,  but  for  the  press  of 
business,  would  be  disposed  of  by  the  Court  itself— the  Court  will 
review  his  decision ;  but  that  it  was  otherwise  where  the  Judge  in 
chamber  had  an  independent  jurisdiction.  He  also  cited  Witham 
V.  LyTUih  (y). 

As  to. the  merits  of  the  present  motion,  the  order  of  the  Judge  in 
chamber  should  have  only  set  aside  the  filing  of  the  summons  and 
plaint.  The  writ  itself  was  regular.  The  50th  section  only  requires 
that  the  name  of  the  next  friend  should  appear  in  the  summons  and 
plaint  when  filed ;  it  does  not  require  it  to  be  inserted  in  the  writ 
when  issued.  The  plaintiff  wishes  to  make  use  of  the  original  writ, 
for  the  purpose  of  avoiding  the  Statute  of  Limitations. 


GRADY 

V. 
HUNT. 

April  27. 


Robinson  and  Concannon,  contra. 

As  to  the  preliminary  objection.     The  Common  Law  Procedure 


(a)  IH.  &W.  581. 

(c)  1  L.  M.  &  P.  Pr.  Cas.  438. 

(e)  IIM.  &W.178. 

Of)  1  Exch.  391. 


(6)  1  L.  M.  &  P.  Pr.  Cas.  242. 
(jd)  6  Exch.  82,  n.  a. 
(/)6M.&W.  546. 
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E.  T.  1 854.  Act  gives  distinctly  the  right  of  appeal  where  it  waa  intended  that 
CommonPkas.         ,.,,,,.  ,«, 

such  right  shoald  exist.     The  102nd  section  xs  the  only  one  whidi 

gives  a  right  of  appeal,  and  it  is  confined  to  an  appeal  from  the  de- 
cision of  a  single  Judge  on  the  settlement  of  issues.  As  lo  the  merits 
of  this  motion,  the  order  in  chamber  waa  right  in  ommibut.  The 
50th  section  had  not  been  comptied  with ;  the  writ  should,  at  its 
issue,  have  contained  the  name  of  the  next  friend.  The  Act  con- 
templated that  the  summons  and  plaint  originally  taken  out  shoald 
be  the  very  document,  ipsissimit  verbis,  placed  on  the  file.  This  is 
evident  from  the  8th,  32nd  and  37th  sections.  There  is  no  machi- 
nery under  the  Act,  by  which  the  plaintiff  can  alter  the  writ  as 
originally  issued,  by  inserting  the  name  of  the  next  friend.  la 
Byrne  y.  Waish  (a),  where  a  writ  had  been  issued  by  an  infuit^  in 
the  name  of  his  next  friend,  and  a  parliamentary  appearance  entered 
thereon,  and  a  declaration  filed,  the  proceedings  were  set  aside  for 
irregularity ;  leave  of  the  Court  not  having  been  obtiuned  to  sae  by 
proehdn  ami,  at  the  time  of  issuing  the  writ  or  entering  the  ap- 
pearance. Suppose  a  plea  of  abatement  had  been  put  in»  on  tlie 
ground  of  the  infant  having  sued  by  attorney,  surely  the  jadgmeat 
would  be  that  the  writ  should  be  quashed. 

By  the  Common  Law  Procedure  Act,  the  copy  served  most  be 
the  same  as  that  filed. 


M.  Morris. 

The  practice  which  has  been  adopted  in  this  case  is  recognised 
in  all  the  Courts.  It  is  clear,  from  the  37th  section  of  the  Com- 
mon Law  Procedure  Act,  that  the  summons  and  plaint  is  not 
sidered  as  a  pleading  until  filed. 


MONAHAN,  C.  J. 

As  to  the  preliminary  objection  in  this  case,  we  have  no  diffi- 
cult]|r  whatever  in  deciding  that  the  Full  Court  has  power  to 
review  the  decision  of  a  single  Judge.  That  objection  then  hav- 
ing been  got  rid  of,  we  now  come  to  the  real  question  in  the 
case,  which  is  one  of  some  importance,  as  involving  the  considff- 

(«)  5  It.  Jut.  217. 
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ation  of  what  is  the  true  construction  of  the  50th  section  of  the  £.  T.  1854. 

Common  Law  Procedure  Amendment  Act.     The  question  in  the 

case  is  shortly  this,  whether,  in  the  case  of  an  action,  brought  by  a 

person  under  age,  the  infant  is  bound  to  name  the  next  friend  by 

whom  he  sues,  in  the  writ,  at  the  time  of  issuing  it ;  or  whether  it  is 

sufficient  if  the  name  of  the  next  friend  be  inserted  in  the  soramons 

and  plaint,  before  the  filing  of  that  document  ?   It  appears  to  iis  that 

the  true  construction  of  the  section  is,  that  it  is  not  necessary  to 

insert  the  name  of  the  next  friend  in  the  writ,  at  the  time  of  suing 

it  out.    The  first  portion  of  the  50th  section  provides,  that ''  In  any 

**  case,  in  which  the  plaintiff  shall  be  a  minor  or  lunatic,  and  before 

**  the  filing  of  the  summons  and  plaint  as  a  pleading,  a  consent  in  wri- 

**  ting,  signed  by  some  fit  and  proper  person,  to  act  as  next  friend  to 

**  such  minor  or  lunatic,  together  with  an  affidavit  to  venfy  the  sig- 

^*  nature  of  such  person,  shall  be  lodged  in  the  office  of  the  Clerk  of 

**  the  Rules,  who  shall  thereupon  enter  a  rule  that  such  person  shall 

*'be  at  liberty  to  sue  as  next  friend  for  such  minor  or  lunatic." 

Now,  if  the  section  stopped  there,  it  would  be  clear  that  the  name 

of  the  next  friend  need  not  be  mentioned  in  the  writ  when  issued  ; 

but  the  difficulty  arises  from  the  succeeding  words  in  the  section, 

**  And  the  name  of  such  next  friend  shall  be  mentioned  in  the  said 

summons  and  plaint,  as  next  friend  to  said  minor  or  lunatic." 

Now,  we  think  that  the  words,  *'such  next  friend,"  must  mean 

the  person  who  has  consented  to  act  as  next  friend  in  the  case, 

whose  consent  has,    in   conformity  with  the  50th  section,   been 

lodged  with  the  Clerk  of  the  Rules,  and  who  has  been  allowed 

to  act  as  next  friend  by  a  rule  issued  out  of  the  office  of  the 

Court;  and  that  therefore,  although  the  section  might,  perhaps, 

be  more  clearly  worded,  still  the  fair  construction  of  the  section 

seems  to  be  (and  it  has  been  stated  to  us  that  the  practice  of 

the  office  is  in  conformity  with  such  a  construction)   that  it  is 

sufficient  to  insert  the  name  of  the  next  firiend  at  the  time  of 

filing  the  summons  and  plaint  as  a  pleading.    Accordingly,  as  in 

this  view  of  the  case,  the  original  order  was  correct,  the  order 

of  Judge  Jackson,  which  set  aside  the  entire  proceedings,  must 

be  modified  in  that  respect. 

VOL  3.  67  L 
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£.  T.  1854.       ToBBENS,  J. 

It  does  not  appear  to  me  that  the  construction  which  the  Court 
are  now  patting  on  the  Act  will  have  the  effect  of  inflicting  anj 
injury  or  inconvenience  upon  the  defendant;  he  is  in  the  same 
position,  by  the  name  of  the  minor's  next  friend  being  inserted  in 
the  summons  and  plaint^  when  it  is  filed,  as  he  would  be  if  it  had 
been  inserted  originally  at  the  time  of  issuing  the  writ. 

Jackson,  J. 

Having  made  the  order  in  this  case,  when  it  came  before  me  in 
chamber,  I  wish  to  express  my  entire  concurrence  in  the  present 
decision  of  the  Court.  The  whole  question  turns  on  the  construe^ 
tion  of  the  50th  section  ;  and  that  section  appears  only  to  contem- 
plate the  introduction  of  the  name  of  the  next  friend,  when  ths 
summons  and  plaint  is  filed — that  is  when,  in  fact,  it  first  becomes 
a  pleading. 

Hobinson,  on  behalf  of  the  defendant,  applied  for  costs.  The 
defendant  is  entitled  to  the  costs,  both  of  the  present  motion  and 
of  the  motion  in  chamber,  both  motions  having  l^en  caused  by  the 
plaintiff's  non-compliance  with  the  terms  of  the  50th  section,  in  not 
enteriug  a  rule  to  appoint  a  next  friend,  before  filing  the  summons 
and  plaint :  Lessee  Walker  v.  Dwyer  (a). 

MarriSy  contra. 

It  is  well  settled,  that  if  a  party,  by  his  notice,  seeks  to  set  aside 
more  of  his  adversary's  proceedings  than  are  irregular,  the  rule,  if 
granted,  will  be  without  costs:  Johnstone's  General  Orders  and 
Practice  {b)i   Grogan  v.  Lee{c)\  Cox  v.  BucknaU{d). 

MONAHAN,  C.  J. 

The  difficulty  is,  that  the  plaintiff  appears,  by  his  notice  here,  to 
•offer  to  pay  the  costs  of  the  present  motion.  We  think  the  best 
-course  is,  to  let  each  party  bear  his  own  costs  of  both  motions. 

(a)  4  Ir.  Law  Rep.  364. 

(fi)  Set  n6te  to  the  170th  General  Older,  p.  174. 

(c)  5Taimt.  651.  (d)  5B.  4  Ald.808. 
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E.  T.  1854. 
CommonPleas. 


HARRISON  and  others  v.  LYNCH. 


Maye, 


D.  C.  Hebon  moved  that  the  writ  of  summons  and  plaint  in  this  The    Court 

will    not    set 

cause  might  be  set  aside  or  amended,  and  that  five  out  of  the  first  aside  a  writ  of 

summons  and 
six  counts  might  be  struck  out,  and  such  of  the  indebiitUus  counts  plaint,  if  sign- 

i»        .  a   '       -I      t.'^t     r  ed  by  Counsel, 

in  respect  of  which  a  cause  of  action  was  not  stated  m  the  bill  of  on  the  ground 

particulars,  on  the  grounds  that  the  plaintiffs  had  but  one  cause  of  ^^^^    several 

action;  that  the  summons  and  plaint  did  not  contain  a  true  and  ^g^^^  ^^ 

succinct  statement  of  the  plaintifis'  cause  of  action;  and  that  it  ^^^^^^^^6 

was  needlessly  proliz,   and  calculated  to  embarrass  the  defendant  pl«ntiff   does 
•'    *       ^  not  appear  to 

in  his  defence.  ^*T?  ^^^^^ 

sanly  re-stated 

The  first  count  of  the  summons  and  plaint  set  forth  that  on  the  his  complaint, 

with  a  view  to 
9th  of  December   1853,  in  consideration  that  the  defendant  had  oppress    or 

embarrass  the 
agreed  to  buy  of  the  plaintiffs  449  chests  of  Congou  tea,  at  the  defendant. 

price  of  one  shilling  and  ninepence  per  pound,  the  goods  to  be 

accepted,  and  the  price  paid  bj  the  defendant  before  the  delivery 

of  the  goods,  and  the  goods  to  be  delivered  by  the  plaintiffs,  on  the 

defendant  paying  the  price,   at  or  before  the  expiration  of  three 

calendar  months  after  the  sale,  at  the  option  of  the  defendant; 

*'  and  that  the  plaintiffs,  at  the  request  of  the  defendant,  had  then 

<<  promised  the  defendant  to  deliver  the  said  goods  to  the  defendant' 

<*  according  to  the  aforesaid  terms,  and  in  all  respects  to  perform 

''and  fulfil,   &c. ;  the   defendant  then  promised  the  plaintiffs  to 

''accept  the  said  goods  from  the  plaintiffs,  and  to  pay  them  for 

"the  same  according  to  the  aforesaid  terms."     The  plaint  then 

averred  "that  although  the  plaintiffs  were  ready  and  willing  to 

"  deliver  the  goods,  and  although  the  said  period  of  three  calendar 

"months  expired  before  the  commencement  of  this  suit,  yet  the 

"defendant  did  not  nor  would  accept  the  said  goods,  or  any  part 

"thereof,  from  the  plaintiffs,  or  pay  them  for  the  same,  according 

"  to  the  aforesaid  terms;  and  afterwards,  on  or  about  the  10th  day 
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E.  T.  1864.  <*of  March  1864,  and  after  the  expiration  of  the  said  period  of 
owimm  at.  ^^  ^i^.^^  calendar  months,  the  plaintiffs  were  forced  to  re-sell,  and 
"  did  re-sell  the  said  goods,  except  one  chest  of  tea,  parcel  thereof, 
*^at  and  for  a  much  less  price  than  the  price  so  to  haFe  been 
"paid  bj  the  defendant  for  the  same,  at  a  loss  and  deficiencj  of 
*<£909.  lis.  lOd.,  besides  the  sum  of  £18.  Os.  3d.,  the  costs  and 
''charges  of  the  said  re-sale — ^making  together  a  sum  of  JC927. 
*'  12s.  Id. ;  and  the  plaintiffs  were  and  are,  bj  means  of  the  pre- 
''mises,  otherwise  damnified.'' 

The  second  count  was  also  for  not  accepting  449  chests  of  tea, 
but  the  terms  of  the  sale  were  thus  set  forth : — '*  The  said  goods 
"to  be  accepted  bj  the  defendant,  and  the  said  price  to  be  paid 
'*  by  the  defendant  to  the  plaintiffs  before  the  delivery  of  the  goods, 
''  and  the  said  goods  to  be  delivered  bj  the  plaintifi  to  the  defend- 
"  ant,  on  the  defendant  paying  the  said  price."  The  breach  ran 
thus : — *'  Yet  the  defendant  did  not  nor  would  accept  the  said 
''  goods,  or  any  part  thereof,  from  the  plaintiffs,  or  pay  them  for 
*'  the  same  according  to  the  aforesaid  terms,  and  the  plain tifl&  were 
^*  and  are  by  means  of  the  premises  greatly  damnified." 

The  third  count  was  the  same  as  the  first — substituting  400 
chests  of  tea  instead  of  449  chests,  and  reducing  the  special  damage 
in  proportion. 

The  fourth  was  the  same  as  the  second,  substituting  400  chests 
of  tea  for  449  chests. 

The  fifth  count  was  the  same  as  the  first,  substituting  forty-nine 
chests  of  tea  instead  of  449  chests,  and  reducing  the  special  damage 
proportionably. 

The  sixth  count  was  the  same  as  the  second,  substituting  forty- 
nine  chests  of  tea  instead  of  449  chests.  There  were  also  counts 
for  gooils  bargained  and  sold — goods  sold  and  delivered,  and  for 
money  due  on  an  account  stated.  **  And  the  plaintiffs  pray  judg- 
«ment  against  the  said  defendant,  to  recover  a  sum  of  £1000 
«  damages,  and  also  the  said  last-mentioned  sum  of  £927.  12s.  Id^ 
•<  amounting  together  to  the  sum  of  £1927*  12s.  Id.,  and  interest  on 
"said  sum  of  £927.  12s.  Id.,  and  his  costs  of  suit;  therefore,"  &c. 
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*' Indoese&ient  of  Pabticctlars.  E.  T.  1854. 

9th  and  12th  Dec  1853.    To  448  chests  of  Congon,  ex  CmtnonPleas. 

Rosamond      ...  ...  ...  ...  ...     £3454    6    6  ' 

7th  April  1654.    By  proceeds  of  ditto,  as  per  aocoitut  of 

sales  fornished  ...  ...  ...  ...        2534    8    5 


919  18    1 
To  the  price  of  one  chest  delivered     ...  ...  7  14    0 


£927  12  1  " 
The  defendant,  in  his  affidavit,  stated  that  the  plaintiffs  had  but 
one  cause  of  action  against  him — ^namely,  the  non-acceptance  bj 
him  of  tea  alleged  to  be  sold  to  him  bj  them.  He  stated,  more- 
over, that  he  had  a  just  and  legal  defence  upon  the  merits — ^that 
the  cause  of  action  was  stated  in  the  particulars  indorsed  on  the 
writ — that  he  was  embarrassed  in  his  defence  by  the  unnecessary 
and  prolix  statements  in  the  plaint — and  that  he  did  not  make  this 
application  for  the  purpose  of  delay. 

The  plaintiffs '  attorney,  in  his  answering  affidavit,  swore  that  he 
was  instructed  by  the  plaintiffs,  and  believed,  that  one  transaction 
between  plaintiffs  and  defendant  in  respect  of  400  chests  of  tea, 
and  no  more,  took  place  on  the  9th  of  December  1853 ;  and  that 
another  transaction  in  respect  of  forty-nine  chests  of  tea  took  place 
between  the  parties  on  the  12th  of  December  1853 ;  that  the  notes 
in  writing  which  were  regarded  as  the  contract,  or  as  evidence 
of  them,  formed  portion  of  the  instruction  of  Counsel  who  prepared 
the  summons  and  plaint;  ''that  deponent  is  advised  and  believes, 
^  that  whether  said  two  notes  in  writing  are  to  be  construed  together 
^  as  one  contract,  or  as  two  distinct  contracts,  or  as  evidence  thereof 
''respectively,  is  matter  of  much  doubt  and  uncertainty  in  point  of 
"  law ;  and  also  that  in  consequence  of  the  general  and  ambiguous 
"terras  of  the  said  notes,  it  will  become  necessary  to  resort  to 
"parol  testimony  of  the  usage  of  trade,  and  of  the  meaning 
"assigned  by  persons  in  the  trade,  to  explain  the  same  in  some 
"respects.  And  this  deponent  further  saith  he  is  advised  it  is 
"  in  particular  doubtful  whether  the  teas  in  plaint  mentioned  were 
"to  be  paid  for  forthwith  on  delivery,  or  whether  the  defendant 
"should  have  three  months  to  pay  for  same."  The  affidavit  also 
stated  positively  that  the  plaint  was  not  framed  with  any  view  to 
prolixity,  or  to  make  costs,  or  to  prejudice,  embarrass  or  delay  the 
fair  trial  of  the  action. 
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K  T.  1854.        Heron   cited  Nicholson  v.  Croft  (a);  Meeke   ▼.    Oxiade{h); 
^ /  *  Frazer  v.  Shaw  {c) ;  Wood  t.  Grace  (<Q ;  1  Chitty  on  Pleading, 

HABRI80N  ..-     -^,       J 

p.  445,  5th  ed. 

LYNCH. 

R.  Armstrong  and  Hemphill^  contra,  were  not  called  on. 

MONAHAN,  C.  J. 

This  motion  must  be  refused.  We  are  of  opinion  that  the  true 
construction  of  the  Act  is,  that  the  party  should  state  saccinctly 
and  clearlj  his  cause  of  action ;  but  the  law  in  England,  which 
obliges  a  party  to  have  but  one  count  for  the  same  cause  of  action, 
has  not  ever  extended  to  Ireland,  and  for  very  good  reasons.  We 
do  not  say  that,  if  the  party  appeared  to  have  oppressively  stated 
and  re-stated  his  cause  of.  action,  we  might  not  be  prepared  tosrt 
aside  or  correct  his  pleading.  But  that  does  not  appear  to  be  the 
case  in  the  present  instance ;  and  certainly  where,  in  an  action  on 
a  contract,  a  difficulty  exists  as  to  the  construction  of  a  docuxaent 
which  is  material  to  the  case,  a  party  must  be  at  liberty  to  vaiy 
his  pleading  for  his  own  safety.  If  the  construction  of  a  contnet 
be  doubtful,  it  is  only  right  that  the  pleader  should  exercise  his 
discretion,  and  put  it  in  both  ways,  in  order  that  he  may  not  be 
turned  round,  by  the  Court  taking  one  view  while  he  tales 
another.  We  also  think  that  where  Counsel's  signature  is  to  a 
pleading,  that  is  equivalent  to  a  certificate  by  him  that  it  is  a 
proper  pleading.  Some  credit  must  be  given  to  Counsel's  signa- 
ture, and  unless  it  appears  clear  that  he  has  abused  that  privilege, 
the  Court  will  not  interfere  in  this  way. 

As  to  the  additional  expense,  of  which  so  much  has  been  said, 
I  am  very  sure  that  the  expense  of  this  motion  will  considerably 
exceed  the  additional  expense  in  the  pleading ;  and  of  course,  on 
the  trial,  the  defendant  will  be  entitled  to  the  costs  of  such  issoes 
as  are  not  found  for  the  plaintifis. 

Motion  refiisedy  with  costs. 


(a)  2  BniT.  1188.  (6)  1  B.  &  P.,  N.  B.,  289. 

(c)  7  D.  &B.  383.  (d)  Bames,  344. 
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RODOCANACHI  v.  SODERHOLM. 


Nov.  12. 


Macdonogh  (with  whom  was  Sullivan)  moved  that  the  defendant,  It  is  the  dntir 

ofthephuntifi, 

arrested  under  a  Judge's  fiat  in  this  case,  might  be  discharged  from  applying  for  a 

Judge's  fiaty  to 

the  custody  of  the  Sheriff  of  the  county  of  the  city  of  Cork,  and  set    forth,  in 

from  the  process  issued  in  the  cause,  so  that  if  necessary  the  order  of  hold  to  bail, 
the  Judge  and  the  capias  ad  satisfaciendum  might  be  set  aside.  The  ^f  ^he  case  in 
affidavit  to  hold  to  bail  stated  that  the  plaintiffs  carried  on  business  lJl|^c^?^dhe 

in  London,  at  Odessa  and  Marseilles,   and  that  on  the  18th   of  i»  not  justified 

m  withholding 

November  1852,  a  charter-party  was  executed  between  them  and  facta  from  the 

knowledge   of 
the  defendant,  by  which  the  latter,  as  master  of  the  ship  Minnette,  the  Judge,  on 

the     ropposi- 
then  at  anchor,  in  the  port  of  Algiers,  undertook  that  the  said  vessel  tion  that  they 
'  .  are  not  mate- 

should  proceed  from  Algiers  to  Gallipoli,  there  to  receive  orders  rial  to  the  case. 

from  the  plaintiffs'  correspondent  for  landing  at  some  port  to  be     •  ^    in^^ui 

fixed  by  them  between  Salonica  and  Constantinople,  and  having  ft^^^jj^^*^^ 

received  a  full  cargo  at  such  port,  from  the  agents  of  the  plaintiffs,  <^ion  of  the 

to  proceed  thence  to  Cork  or  Falmouth,  to  await  orders  as  to  the  chamber,when 

the  Court  dif- 

port  of  discharge.     That  on  the  arrival  of  the  vessel  at  Constan-  fere  from  him 

in  opinion. 

tinople,  the  agent  of  the  plaintiffs  agreed  that  in  place  of  loading  at 

a  port  between  Salonica  and  Constantinople,  the  Minnette  should 
proceed  to  the  ports  of  Akiallo  and  Burgos,  in  the  Black  Sea, 
distant  about  a  hundred  miles  from  Constantinople,  and  there  load 
her  cargo  for  the  United  Kingdom,  and  that  the  captain  should  be 
paid  an  additional  freight  of  one  shilling  and  sixpence  on  every 
quarter  of  beans,  and  so  in  proportion  as  to  other  goods.  That  in 
pursuance  of  these  arrangements,  the  plaintiffs'  correspondents 
shipped  on  board  the  Minnette  3414  quarters  of  wheat,  the  bill  of 
lading  expressing  it  to  be  shipped  for  the  account  of  the  plaintiffs, 
according  to  the  terms  of  the  charter-party,  and  the  further  agree- 
.  ment  with  the  plaintiffs'  agent  That  the  Minnette  sailed  from  Burgos 
on  the  15th  of  February  1853,  and  arrived  in  Constantinople  on  the 
21  St  of  that  month,  and  that  the  plaintiffs  had  been  informed  by  their 
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M.  T.  1853.  partners  there,  that  within  a  day  after  the  arrival  of  the  ship  they 
CommonPUag.  .      ,    .       „.  ,  ,       ,  -     , 

> , '     received  mtelhgence  that  the  defendant  was  taking  measures  far 

RODOCANA-  , .      .  ,  r« 

CHI  transhipping   the    cargo.     That   on    heanng   this,   the  plaintiffs' 

80DBRH0LM.  corrcspondcnts  protested  to  the  defendant  against  his  proceeding 
to  do  so,  but  that  notwithstanding  their  remonstrances  the  defendant 
^liaused  the  entire  cargo  to  be  unladen,  and  transhipped  portions  of 
it  to  the  Lucia,  a  vessel  then  lying  at  Constantinople,  at  an 
advanced  rate  of  freight  above  that  Originally  agreed  on,  of  Is.  9d. 
a  quarter ;  and  that  the  defendant  then  brought  a  claim  for  freight 
pro  rata,  upon  the  entire  cargo,  to  defray  which  he  sold  1500 
quarters  of  wheat.  That  the  plaintiffs  had  been  informed  by  a 
letter  from  Lloyds'  agent  at  Constantinople,  that  the  Minnette,  after 
the  sale  and  transhipment  of  the  cargo,  was  chartered  by  the 
defendant  to  proceed  to  Odessa,  there  to  load  a  fresh  cargo  for  the 
United  Kingdom,  with  which  the  defendant  arrived  at  Cork  in  the 
month  of  September.  That  the  Lucia  arrived  with  that  pcxtion 
of  the  cargo  t>f  beans,  which  had  been  transhipped  to  her  on  the 
6th  of  July,  and  that  in  consequence  of  the  advanced  rate  at  which 
she  was  freighted,  the  plaintiffs  were  obliged  to  pay  a  sum  of  £150, 
as  merchants,  more  than  would  have  been  payable  under  the  charter- 
party  in  the  Minnette,  and  that  their  loss  by  the  sale  of  that  portion 
of  the  cargo  which  was  not  transhipped  amounted  to  £2500.  That 
the  Minnette  was  a  Swedish  vessel,  and  that  the  owners  reside  out 
of  the  jurisdiction,  and  that  the  plaintiffs  believed  that  the  de- 
fendant would  abscond  as  soon  as  he  discovered  that  the  plaintilfo 
intended  to  make  a  claim  against  him  in  respect  of  the  sale  and 
transhipment  of  the  cargo  of  the  Minnette,  unless  he  should  be 
held  to  bail.  The  affidavit  of  the  defendant  stated  that  on  the 
16th  of  February  1853,  shortly  after  he  had  left  the  port  of  Burgos, 
he  encountered  a  heavy  gale,  and  that  in  order  to  save  the  vessel, 
which  he  alleged  was  in  imminent  danger  of  being  wrecked,  he 
was  obliged  to  carry  a  great  press  of  sail,  for  the  purpose  of  getting 
the  vessel  off  the  shore,  in  consequence  of  which  heavy  seas  fell  into 
the  ship,  and  the  hull,  rigging  and  spars  sustained  so  much  damage, 
that  it  became  necessary  to  put  into  port.,  and  after  much  diflicalty 
the   vessel  put  into  Neokeri  on   the  Bosphorus,  on   the  lOth  of 
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Febrnftiy.    That  on  the  21st  of  February,  the  defendant  entered  M.T.  1853. 

-,                    0    t       •»                  i.«i                «            .^«            Common  Pleas 
a  formal  protest  of  the  damage  which  the  vessel  sustained,  where-     « — -^^ ' 

RODOCAMA- 

upon  surveyors  were'  appointed  by  the  Swedish  and  Norwegian  chi 
Char^  dtAffairea  at  Constantini^k,  according  to  the  custom  of  sodebholm. 
that  port,  to  survey  the  vessel  That  the  surveyors  examined  Uie 
ship,  and  seeing  that  it  had  suffered  considerable  damage  from  th^. 
storm,  and  was  unable  to  proceed  on  her  voyage,  and  that  it  would 
be  some  months  before  the  repairs  would  be  made,  in  consequence 
of  the  bad  weather  which  was  then  setting  in,  the  heavy  expense 
of  storage  and  risk  to  the  cargo  from  exposure,  the  Court  of  the 
Swedish  and  Norwegian  Charge  d^Affizires  directed,  for  the  interest 
of  the  owner  of  ihe  cargo,  that  it  should  be  immediately  forwarded 
to  its  destination  by  a  ship  of  the  first  class,  to  be  chartered  for  the 
account  of  whom  it  might  concern,  and  ordered  the  defendant  to 
bring  the  ship  to  Constantinople  for  repairs,  and  that  she  should  then 
^finish  her  voyage.  That  the  Minnette  arrived  at  Constantinople 
on  the  29th  of  February,  and  that  on  the  day  of  her  arrival,  15605 
kilogrammes  of  wheat,  her  cargo,  were,  under  the  direction  of  the 
said  Charge  dP Affaires^  transhipped  to  the  Lucia,  the  remainder 
heimg  kept  by  the  said  authorities,  to  defray  4he  expense  of  repairing 
the  damage,  paying  the  freight  and  other  charges,  as  ordered  by 
the  said  ChargS  ^ Affaires^  and  that  the  defendant,  being  a  stranger, 
was  obliged  to  leave  the  business  in  their  hands,  they  being  entitled 
by  the  laws  at  Constantinople  to  act  in  the  matter,  independent  of 
the  defendant.  That  agents,  repifesenting  all  the  parties  concerned, 
attended  the  Court  of  the  Charge  ^ Affaires^  and  that  Messrs.  P. 
Rodocanachi  &  Ca,  merchants,  at  Constantinople,  who  represented 
themselves  to  be  the  owners  of  the  cargo,  had  full  knowledge  of  all 
the  proceedings.  That  on  the  report  of  the  sum  necessary  to 
repair  the  damages  sustained  by  the  Minnette  being  brought  before 
the  Court,  and  proper  averages  of  the  amount  to  be  contributed  by 
the  ship's  freight  and  cargo  being  taken,  the  Court  allowed  one- 
lialf  the  sum  mentioned  in  the  charter-party  as  a  pro  rata  freight, 
and  having  failed  to  borrow  money  on  the  entire  cargo,  it  was 
decreed  by  the  Court  that  one«half  the  cargo  should  be  sold,  to 

defray  the  expense  of  repairs,  and  one-half  the  freight ;  that  such 
VOL.  3.  68  L 


534  COMMON  LAW  REPORTS. 

M.  T.  1853.  sale  was  accordingly  made,  and  the  balance,  amounting  to  12b.  GL, 
Common  Pleas 
^ , — -^     lodged  to  the  credit  of  the  Messrs.  Rodocanachi  in  Chancellarie,  at 

BODOCANA- 

cHi  Constantinople.     That  the  defendant  was  obliged  to  remain  for 

V. 

BODERHOLH.  rcpairs  at  Constantinople  ifntil  the  28th  of  April,  when  he  entered 
into  a  new  charter-party,  to  take  a  eargo  from  Odessa  to  England, 
calling  at  Cork  or  Falmouth ;  that  he  was  arrested  at  Cork  while 
on  his  voyage. 

The  plaintiffs'  affidavit,  in  reply,  impeached  the  judgment  of  the 
Charge  d! Affaires^  and  charged  collusion  between  the  Swedish 
Consul  and  the  defendant,  and  that  the  former  had  acted  contraiy 
to  the  laws  of  England,  to  the  laws  of  nations,  and  the  custom  of 
general  average.  They  explained  their  silence  in  their  original 
affidavit,  as  to  the  proceedings  in  the  Court  at  Constantinople,  by 
stating  *'that  they  considered  the  proceedings  at  Constantinople 
as  no  defence  to  the  action." 

An  application  was  made  on  behalf  of  the  defendant,  before  Mr.  * 
Justice  Jackson,  in  chamber,  during  the  Vacation,  to  have  the  fiat 
set  aside,  on  the  ground  of  suppression  of  material  facta,  the  in- 
sufficiency of  the  affidavit  to  hold  to  bail,  and  that  no  cause  of  action 
existed.  The  defendant  made  on  that  occasion  the  affidavit  relied 
on  upon  the  present  motion,  which  was  now  brought  before  the 
Full  Court,  by  way  of  appeal. 

Nov,  12  Macdonogh  (with  him  E,  Sullivan\  for  the  defendant 

The  defendant  ought  to  be  discharged,  as  having  been  improperly 
arrested.  He  relies  upon  the  following  propositions: — ^First^  thai 
there  was  fraud  upon  the  part  of  the  plaintiffs,  in  suppressing  facta 
in  the  affidavit  on  which  the  fiat  was  obtained ;  secondly,  that  the 
transhipment  was  right;  thirdly,  that  the  general  average  was 
right,  according  to  the  custom  of  the  foreign  port ;  fourthly,  that 
there  is  no  authority  to  justify  the  arrest — ^the  plaintiff  being  privy 
to  the  proceedings  abroad,  and  cognizant  of  the  decree.  Unlen 
the  affidavit  on  which  the  fiat  was  obtained  shows  satisfactorily 
that  the  arrest  was  proper  at  the  time  when  it  was  made,  no  sab- 
sequent  facts  can  warrant  the  arrest.  From  the  fiat  it  is  evident 
that  no  sufficient  grounds  were  shown  for  supposing  that  the  de- 
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fendant  was  likelj  to  leave  the  country.  As  to  the  power  of  a  master  M.  T.  1853:^ 

/n/     r^         Common  Pleas 
over  his  cargo  in  case  of  stress  of  weather,  the  case  of  The  Gra-     ^ — , ' 

BODOCANA- 

Hiudine  (a)  is  an  authoritj,  and  supports  the  conduct  of  the  defend-  chi 

ant  here.    It  is  not  necessary  to  argue  this  case  as  one  of  general   sodebbolm. 

average;  hut  the  defendant  has  a  right  to  insist  that  the  foreign 

Court,  where  the  matter  was  investigated  and  decided,  was  a  Court 

of  competent  jurisdiction ;  and  also  that  the  plaintiffs,  having  heen 

privy  to  the  proceedings  there,  through  the  intervention  of  their 

agents,  and  having  submitted  to  the  decision  of  that  Court,  are 

now  estopped  from  denying  its  jurisdiction.     The  suppression  in 

the  affidavit  on  which  tlie  fiat  was  obtained  is  of  itself  sufficient  to 

entitle  the  defendant  to  his  discharge.    In  Bumess  v.  Guirano- 

vich{b),  the  Court  ordered  the  discharge  of  a  defendant  who  had 

been  arrested  on  a  capiaSy  it  having  been  proved  that  the  plaintiff, 

in  obtaining  the  order,  had  concealed  several  important  facts.   As'  to 

general  average,  Walpole  v.  Ewer  (c)  shows  that  the  usage  of  the 

foreign  Court  in  which  the  decree  was  made  must  govern  the  case 

on  that  point. — [Monahan,  C.  J.    Would  the  Consul  of  one  nation 

have  authority  to  decide,  not  only  between  subjects  of  his  own 

country,  but  also  between  subjects  of  another  country,  or  between 

subjects  of  his  own  country  and  subjects  of  another  ?] — In  Walpole 

V.  Ewety  Lord  Kenyon  said : — "  By  the  law  of  England,  a  lender 

^  upon  respondentia  is  not  liable  to  average  losses,  but  is  entitled 

*'to  receive  the  whole  sum  advanced,  provided  ship   and   cargo 

"  arrive  at  the  port  of  destination.     The  plaintiff  contends  that  as, 

'*  by  the  law  of  Denmark,  such  lenders  upon  respondentia  are  liable 

^  to  average,  and  bound  to  contribute  according  to  the  amount  of 

^' their  interest,  the  insurer  must  answer  to  them.     The  Danish 

^  Consul  has  proved  that  he  received  a  judgment  of  the  Court  of 

•*  Copenhagen — the  decretal  part  of  which  proves  the  law  of  Den- 

<(  mark  to  be  as  the  plaintiff  has  stated  it     ....    It  seems  as 

**  if,  in  this  case,  the  underwriters  were  bound  by  the  law  of  the 

**  country  to  which  the  contract  relates." 

The  transhipment  was  right;    Shipton  v.    Thornton (d).     In. 

(a)  3  Bob.  Adm.  Cas.  240,  272.  (6)  7  Dow.  &  L.  235. 

(c)  2  PaEk.  on  Mar.  Ins.  899.  (d)  9  Ad.  &  E.  314. 
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M.  T.  1853,  that  case  Lord  Denman,  in  his  judgment,  cites  (a)  a  di^um  ex- 
^ — V — >     pressed  by  Lord  TenUrden  in  his  book  on  Shipping  (part  S,  c  3, 

KODOCAHA* 

CHI  B  b,  p.  241,  5th  ed.)  : — **  The  master  should  always  bear  in  mind 

■oDEBsoui.  "  ^&^  it  is  his  duty  to  oonyey  the  cargo  to  its  place  of  destiDatiois. 
"  This  is  the  purpose  for  which  he  has  been  entrusted  with  it ;  and 
**  this  purpose  he  is  bound  to  accomplish  by  every  reasonable  and 
"  practicable  method.'*  As  to  general  average :  Abbott  on  Skip- 
ping,  p.  474  (ed.  of  1844) ;  Da  Costa  v.  Newenham  (b) ;  Plummer 
'  V.  Wildmanit);  Power  v.  Wkitmore(d)i  Simondt  v.  Wkiu{e)i 
were  cited.  The  defendant  is  entitled,  en  this  motioii,  to  go  into  the 
question  of  his  original  liability,  and  the  Oourt  will  decide  on  the 
validity  of  the  debt,  even  on  a  motion  to  discharge  him  froiD 
custody:  Gadsen  v.  McLean (f);  Gibbons  v.  Spalding {g)i  Gra- 
ham V.  SandrifUUi  (A) ;  Talbot  v.  Bulheiey  (t) ;  Pegler  v.  Hishp  (h). 

Fitzgibbon,  for  the  plaintiffs. 

The  plaintiffs,  having  a  house  for  business  in  Lond<Hi,  are  to  be 
considered  as  British  subjects.  In  Abbott  on  Sh^fping,  p.  26S 
(ed.  of  1847,  c.  4),  it  is  laid  down: — "The  disposal,  however,  of 
^'the  cargo  by  th^  master,  is  a  matter  that  requires  the  utmost 
*' caution  on  his  part.  He  should  always  bear  in  mind  that 
"i^  is  his  duty  to  convey  it  to  the  place  of  destination,  .  . 
"Every  act  that  is  not  properly  and  strictly  in  furtherance  of 
"  this  duty  is  an  act  for  which  both  he  and  his  owners  may  be 
"  made  responsible ;  and  the  law  of  England  does  not  recognise  the 
"authority  of  any  tribunul,  or  officer  acting  upon  his  snggestioo, 
"or  at  his  instance,  but  will  scrutinise  their  acts  as  much  as  his 
"  own." 

The  Consul  at  Constantinople  was  put  in  motion  by  the  defendant 
himself,  and  the  proceedings  on  that  occasion  were  at  his  sugges- 

(a)  page  333.  (b)  2  T.  R.  407. 

(c)  3  M.  &  8.  482.  (£f)  4  M.  &  S.  141. 

(«)2B.&C.805.  (/)9C.B.283. 

(^)  11  M.  &  W.  173.  (A)  4  D.  &L.  817. 

(0  4  D.  &  L.  319. 
(A)  5  D.  &L.  223 ;  S.  C,  1  Exch.  437. 
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lion.     Such  proceedings  were  a  mockery,  and  their  omission   in  M.  T.  1853. 

Common  PkoB 
the  plaintiffs'  affidavit  ought   not    to   affect  the  case. — [Mona-     .'— ^ 

BODOCANA- 

HAN,   C.  J.      Mj  recollection  of   the   practice    in    cases    of   ne  chi 

v. 
exeat  regno,  is,  that   if  there   has   been   a  suppression  of  facts    sodbbholm. 

whidi  were  in  the   knowledge   of  the  party  when  he  made   the 

affidavit,  the  Coart  will  not  listen  to  him  saying  the  facts  were 

not  material,   unless  he  can    show   that  they    were    uUerfy   tm- 

material.     The  materiality  ought   to   be  for   the  decision  of  the 

Court.     The  plaintifis '  affidavit  here  being  entirely  silent  as  to  the 

proceedings  abroad,  it  was  impossible  for  the  defendant  to  anticipate 

that  a  case  of  fraud  would  be  made  against  him.     It  was  the  duty 

of  the  plaintiffs  to  refer  to  these  proceedings,  and  to  impeach  them.] 

Oeorge  Foley,  on  the  same  side,  was  directed  by  the  Court  to 
apply  his  argument  to  the  question — ^whether  the  plainti£&  were 
not  bound  to  have  brought  forward  all  the  facts  of  the  case  in 
their  affidavit  on  which  they  applied  for  their  fiat? 

The  defendants  were  only  bound  to  show,  first,  that  they  had 
a  probable  cause  of  action,  and,  secondly,  that  there  was  a  pro- 
bability of  the  defendant's  leaving  the  country.  The  words  of  the 
statute  (3  &  4  Ftc,  c.  105,  s.  2,)  are  : — *'  That  such  plaintiff  has  a 
<<  cause  of  action  against  the  defendant,  to  the  amount  of  £20  or 
^  upwards,  or  has  sustained  damage  to  that  amount,  and  that  there 
'^is  probable  cause  for  believing  that  the  defendant  is  about  to 
<*  quit  Ireland."  As  to  the  latter  point,  it  has  been  decided  that 
the  mere  fact  of  the  defendant  being  the  captain  of  a  vessel,  and 
therefore  likely  to  leave  the  country  in  the  discharge  of  his  duty, 
was  sufficient  to  warrant  his  arrest.  So,  in  the  case  of  an  Irish 
barrister  in  England,  Vaughan,  J.,  in  his  judgment  in  Bateman 
v.  Dicnn  (a),  •  says : — *'The  defendant  is  a  barrister  in  the  Irish 
'* Courts,  and  Term  was  about  to  begin;  and  it  was,  therefore, 
<<  likely  that  he  would  be  desirous  of  returning  to  the  place  where 
**his  business  was,  and  there  is  probable  cause  for  believing  that 
'*he  was  about  to  quit  England,  even  on  his  own  affidavit."  In 
Larekin  v.  Willan  (6),  it  was  held  that  the  fact  of  the  defendant 

(a)  7  D.  P.  C.  114.  {h)  7  D.  P.  C.  11. 
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M.  T.  1853.  being  about  to  proceed  to  Ireland  to  join  his  regiment  was  suffi- 
Common  Pleas 
^ V '     cient  to  warrant  his  arrest. 

RODOCANA- 

cHi  As   to   the  former  point,  the  cause  of  action — [Counsel  here 

'  BODBRHOLM.  couuneuted  on  the  facts  as  thej  appeared  on  the  plaintiffs '  affida?it 
on  the  present  motion.] — [Monahan,  C.  J.  Assuming  the  faids  to 
be  as  you  state  them — suppose  a  bond  fide  necessity  existed  for 
the  defendant  putting  into  Constantinople,  and  that  the  tran- 
shipment was  right,  have  you  any  authority  for  saying  that  the 
law  of  England,  and  not  the  law  of  Constantinople,  ought  to  regulate 
the  case?  Would  not  Constantinople  be  the  port  of  discharge 
rendered  necessary  by  the  circumstances,  though  not  mentioned 
in  the  original  contract  ?] — We  arraign  the  proceedings  at  Con- 
stantinople in  totOf  and  deny  the  jurisdiction  of  the  ConsuL— 
[MoNAHAN,  C.  J.  Have  you  any  authority  to  show  that  you  had 
a  right  to  take  upon  yourselves  to  decide  on  the  materiality  of  the 
facts,  and  to  suppress  them  in  the  affidavit  ?] 

Sullivan,  for  the  defendant,  here  cited  De  Feucheres  v.  Dotewf  (a). 
In  that  case  the  Master  of  the  Rolls  said  : — "  Lord  Cottenham 
*'  established  the  rule,  that  where  an  ex  parte  injunction  is  obtained, 
^*  upon  a  suppression  of  material  facts,  it  will  be  dissolved  on  that 
"  ground  alone,  although  it  might  appear,  on  the  application  to 
'*  dissolve  it,  that  there  were  ample  merits  to  sustain  it." 

In  Butt  V.  Jackson  (&),  it  was  decided  that  all  the  facts  as  th^ 
occurred,  whether  material  or  not,  ought  to  be  set  forth. — [Mosa- 
HAN,  C.  J.  I  remember  that  in  the  Rolls  Court,  Sir  Michael 
CLoghlen  used  always  to  discharge  an  order  for  a  receiver,  wheo 
it  appeared  that  facts  had  been  suppressed,  whether  those  facts 
were  material  or  not] 

Foley  cited  M'Gauran  v.  Fumell{e);  Howden  v.  Rogers  {i); 
Roddam  v.  Hetherington  (e) [Monahan,  C.  J.  There  is  a  dis- 
tinction between  those  cases  and  the  present.    In  this  case  there 

(a)  11  Beay.  46.  (b)  10  Ir.  Law  B«p.  120. 

(c)  S.  &  Sc.  263.  (rf)  1  Vea.  &  B.  129. 

(e)  5Ves.  jnn,  91. 
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is  a  fabe  statement  in   fact  in  the  affidavit — namely,  that  the  M.  T.  1853. 

-,                      .^               .,            ,,,,                    1.        ,r    Common  PUoB 
defendant  went  into  Constantinople,  and  sold  the  cargo  himself,     ^ ' 

BODOCANA- 

of  his  own  authority :  whereas  the  plaintiffs '  case  now  is,  that  he  chi 

entered  into   collusive  proceedings  with  the  Consul.     The  Judge    bodbbholh.  ' 

who  granted  the  order  should  have  been  afforded  an  opportunity 

of  judging  whether  that  was  the  same  thing.    His  opinion  was 

never  taken  on  the  question — Ball,  J.     I  have  great  doubt  that 

if  the  facts,  as  now  stated,  had  appeared  on  the  affidavit,  I  would 

have  granted  the  fiat,  had  I  been  the  Judge  applied  to. — Tor- 

RENS,  J.    I  beg  leave  to  say  that  in  that  case  I  would  not  have 

granted  the  fiat.] 

MONAHAN,  C  J.  * 

We  wish  it  to  be  distinctly  understood  that  our  decision  in  the 
present  case  cannot  interfere  with  any  of  the  other  important  ques- 
tions which  may  ultimately  arise ;  but  is  grounded  entirely  upon  the 
consideration  that  the  whole  of '  this  case  was  not  candidly  and 
fuUy  brought  forward  on  the  original  application ;  but  that»  on  the 
contrary,  the  plaintiffs  have  been  guilty  of  the  suppression  of  facts 
which  ought  to  have  been  originally  stated. 

Before  the  passing  of  the  Act  (3  &  4  Ftc,  c.  105),  it  was  well 
established  that  if  a  party  swore  to  the  subsistence  of  a  legal  debt, 
that  was  in  itself  conclusive ;  but  it  is  now  decided  that,  according 
to  the  true  construction  of  the  Act  referred  to,  the  affidavit  of  the 
party  obtaining  the  fiat  is  not  conclusive  as  to  the  existence  of  the 
debt ;  but  that  the  party  arrested  may,  by  appearance  of  himself  or 
others,  bring  all  the  facts  before  the  Court  or  a  Judge ;  and  that  the 
question  for  the  Court  or  Judge  is,  not  merely  whether  the  affidavit 
was  originaUy  sufficient,  but  whether,  upon  the  whole  fEusts  of  the 
case,  the  party  ought  to  be  detained  in  custody  ?  It  is  quite  clear 
that  in  such  a  case  the|>arty,  in  making  his  affidavit  for  the  purpose 
of  obtaining  a  fiat,  ought  not  to  be  guilty  of  any  suppression  of 
material  facts,  but  should  state  all  the  facts  and  circumstances  of 
the  case  candidly  and  fully.  Now,  in  the  present  case,  the  plaintiff 
stated  in  his  affidavit,  that  he  had  entered  into  a  certain  contract 
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M.  T.  1858.  with  the  captain  of  the  Minnette;  and  that  the  captain  had,  in 

._-^^_^     yiolation  of  that  contract,  pat  into  Constantinople,  and  sold  half 

fj^     '    the  cargo  of  the  vessel — making  it  appear  that  the  captain  had 

80DSEH0LM.  ^^^^  ^^^^  ^  ^^  ^^°  ^^  ^^^  ^  ^^  ^^'^  authoritj,  and  without 
any  sanction  or  justification  whatever.  The  real  facts  appear  to 
be,  that  he  put  into  Constantinople,  because  his  vessel  was  out  of 
repair,  and  unable  to  proceed  upon  her  vojage — that  the  matter 
was  there  investigated,  and  that  notice  of  the  proceedings  reached 
the  plaintiff^ — ^that  the  plaintiffs  intervened,  and  that  all  the  pro- 
ceedings with  reference  to  the  sale  of  half  the  cargo  were  carried 
on  by  the  direction  of  the  Swedish  Consul,  and  with  the  privity  of 
the  plaintiffs.  It  is  not  necessary  for  this  Court  to  decide  whether 
ultimately  the  tlefendant  in  this  case  may  not  be  liable  for  his  eon- 
duct  in  these  transactions ;  we  merely  decide  this — ^that  it  was  the 
duty  of  the  party  applying  for  the  fiat  to  bring  fbrward  these  facts 
fully  and  candidly  before  the  Judge  to  whom  he  made  such  an 
application  ;  and  that  he  not  having  done  so,  we  must  now  ord» 
this  defendant  to  be   discharged. 

TORRENS,  J. 

Whatever  may  be  the  result  of  this  case  at  the  trial,  it  appears 
from  the  facts  now  stated,  that  the  proceedings  were  at  the  time 
conclusive.  All  these  facts  will  be  investigated  at  the  trial  Bot 
that  was  not  the  case  upon  which  the  party  was  arrested.  The  case 
now  made  is  that  he  feloniously  possessed  himself  of  half  the  cargo, 
and,  having  entered  into  a  collusive  arrangement  with  the  authori- 
ties at  Constantinople,  sold  it. 

That  case  ought  to  have  been  disclosed  before  the  Judge  who 
was  asked  to  grant  the  fiat.  The  granting  a  fiat  is  an  ex  parte 
proceeding,  and  in  all  ex  parte  proceedings  the  i^plicant  is  hound 
to  lay  the  whole  case  before  the  Court,  in  on^  that  it  may  be  able 
to  judge  of  the  propriety  of  granting  the  application.  In  the  present 
instance,  a  vital  part  of  the  case  was  omitted,  and  I  feel  strongly 
that  the  party  making  the  affidavit  was  guilty  o£  a  material  sup- 
pression, and  therefore  the  defendant  should  be  dischai^. 
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Ball,  J.  M.  T.  1853. 

What  weighs  with  me  in  this  case  is,  that  the  statements  in  the 


affidavits,  npon  which  the  fiat  was  obtained,  established  a  case 
totaUy  di£RBrent  from  the  one  now  brought  before  the  Court.  The  sodbbholx. 
case  before  the  Judge  who  made  the  order  was  merely  a  case  in 
which  the  captain  was  charged  with  having  made  away  with  the 
proceeds  of  the  sale  of  half  the  cargo,  whereas  it  now  appears  that 
the  act  of  the  captain  was  not  the  act  of  a  man  taking  upon  himself, 
of  his  own  authority,  to  dispose  of  half  of  the  cargo  without  any 
justification,  but  the  act  of  a  man  having  the  judgment  of  a  Court 
authorising  him  to  do  the  very  thing  which  is  charged  against  him 
as  a  felony.  Now,  I  say  that  that  is  a  suppression  sufficient  in 
itself  to  justify  this  Court  in  discharging  the  defendant.  The 
plaintiffs'  original  affidavit  should  have  stated  that  the  defendant 
had  aeted  under  the  sanction  of  a  Court  which  assumed  jurisdiction 
to  make  the  decree  in  question.  For  whether  that  decreee  was 
right  or  not,  still  it  was  a  decree  in  force,  unless  there  had  been  an 
order  to  stop  the  proceedings,  and  it  was  indiffisrent  to  the  Court 
whether  there  was  an  appeal  or  not ;  and  that  can  be  no  answer 
to  the  fact  that  the  affidavit  contamed  on  the  face  of  it  a  totally 
difierent  state  of  facts.  The  statement  should  have  been  made 
in  the  affidavit,  that  the  captain  had  obtained  a  decree  of  an 
apparently  competent  Court.  Where  a  party  not  only  suppresses 
facts,  but  also  states  a  different  case,  he  must  take  the  conse- 
quences of  such  an  act  on  his  own  part. 

Jackson,  J. 

When  this  case  was  brought  before  me  in  chamber,  the  case  was 
argued  on  its  merits;  and  I  wish  to  say  that,  concurring. as  I  do 
most  fully  with  the  present  ruling  of  the  Court,  I  then  acted  on 
all  the  materials  before  nle,  and  that  this  fatal  objection  was  not 
ewen  glanced  at 

Suiiwan  applied  for  costs. 

MONAHAN,  C.  J. 

This  is  an  application  by  way  of  appeal,  and  this  point  had  not 
TOL.  3.  69  L 
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M.  T.  1853.  been  brought  forward.    Moreover,  the  question  was  a  very  debate- 
< able  one.     It  is  a  rule  that  where  there  is  an  appeal  from  the 

RODOCANA-  .   .  -  ^  ,  V        ^ 

CHI  decision  of  one   Court  to  another,  the  Court  will  not  give  costs. 


V. 
flODBRHOLM. 


The  costs  of  both  these  motions  must  be  costs  in  the  cause. 


M.  T.  1854.  EYRE  v.  SPARKS. 

Nov.  6,  8. 

On  an  appli-  CoATEs  moved  that  the  proceedings  in  this  case  should  be  stayed, 
cation  to  com-  r  o  ^ 

peltheplaintiff  until  the  plaintiff  gave  security  for  costs,  he  being  out  of  the  juris- 

togiyesecuri^ 

for  costs,  iin.  diction  of  the  Court.      The  defendant's  affidavit,  upon  which  the 

der  the   52nd 

section  of  the  motion  was  grounded,  stated  '*  that  the  defendant  has  a  good  defence 

Common  Law 

Procedure  Act  on  the  merits." 

(16&17  Vic., 

c.   113),   it  is 

^tZvs"^"       M^Farland,  contra. 

t£t*hi*  h^       '^^®  defendant's  affidavit  is  not  sufficient ;  he  swears  he  has  a 

good    defence  gQQ^  defence  on  the  merits,  but  does  not  say  what  that  defence  is. 
on  the  merits.  °  '       .  "^ 

The    affidaTit  In  Shaw  v.  Craig,  reported  in  the  note  to  Spencer  v.  Campiom  (a), 

need  not  state  y»      r  i-  r       \ 

the  nature  of  it  was  held,  that  an  affidavit  by  the  defendant,  that  he  had  <'a  just 
the  defence. 

and  valid  defence  at  law  upon  the  merits,"  was  not  sufficient — 

[Ball,  J.     The  words  "at  law"  do  not  occur  here.] — ^In  a  case 

decided  in  the  Court  of  Exchequer,  in  last  Easter  Term,  Pardage 

V.  Carter  (b\  it  was  held  that  an  affidavit  by  the  defendant,  that 

"he  is  advised  and  believes  that  he  has  a  good  defence  upon  the 

merits,"  was  not  sufficient. 


Coates. 

In  Brindley  v.  Hemans  (c),  the  Court  of  Queen's  Bench  held 
that  it  was  not  necessary  that  the  defendant  should  detail  the  grounds 
^f  his  defence,  in  order  to  come  within  the  terms  of  the  52Dd  sectioo 

(«)  3  It.  Com.  Law  Rep.  231.  (6)  6  Ir.  Jor.  28fi. 

(0  6  It.  Jur.  164. 
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of  the  Act,  and  that  he  need  only  swear  generally  to  merits.    In  M.  T.  1854. 

Spencer  v.  Campion  (a),  the  Court  was  satisfied  with  an  affidavit  s , > 

that  the  defendant  "is  advised  and  believes  that  he  has  a  good 
and  legal  defence  on  the  merits."    And  in  Taylor  v.  Low  {b\  an      sparks. 
affidavit  that  the  defendant  had  "  a  just  and  legal  defence  upon  the 
merits  in  this  action"  was  deemed  sufficient. 


MONAHAN,    C.  J. 

The  question  in  this  case  depends  upon  the  construction  of  the 
recent  Common  Law  Procedure  Act,  regarding  which  there  appears 
to  have  been  a  difference  of  opinion  between  the  Court  of  Queen's 
Bench  and  the  Court  of  Exchequer.  The  52nd  section  requires 
that  there  shall  be  a  "  satisfactory  affidavit  that  such  defendant  has 
a  defence  upon  the  merits."  The  words  of  the  affidavit  here  are 
that  the  defendant  *'  has  a  good  defence  upon  the  merits."  Now, 
the  objection  made  on  the  part  of  the  plaintiff  to  that  affidavit  is, 
that  it  is  not  "satisfactory,"  inasmuch  as  it  does  not  state  the 
nature  of  the  defence.  It  appears  that  4he  defendant  has  pleaded, 
but  we  do  not  think  that  that  alters  the  case.  The  sole  question  is 
whether  a  positive  affidavit,  sworn  by  the  defendant  himself,  not 
by  his  solicitor  or  any  other  person,  that  he  has  a  good  defence  on' 
the  merits,  is  a  satisfactory  affidavit,  even  though  it  does  not  state 
what  the  nature  of  that  defence  is  ?  We  think  that,  according  to 
the  terms  of  the  Act,  such  an  affidavit  ought  to  be  held  sufficient, 
and  it  has  been  so  held  in  the  Court  of  Queen's  Bench,  in  BrindUy 
▼.  Remans  (c).  The  Court  there  said  that  they  would  not  try  the 
case  upon  affidavits,  and  that  if  the  party  swore  generally  to 
merits,  the  Court  would  hold  that  sufficient.  We  think  that  the 
ruling  of  the  Court  of  Queen's  Bench  was  right.  Therefore  the 
proceedings  here  must  be  stayed  until  security  for  costs  be  given ;. 
the  costs  in  this  motion  to  be  costs  in  the  cause. 

Motion  granted ;  costs  to  be  costs  in  the  cause. 

(a)  3  Ir.  Com.  Law  Bep.  231.  (6)  3  Ir.  Com.  Law  Rep.  223. 

(c)  6  It.  Jur.  164. 


Nov,  9. 
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GILL  V.  WILSON.* 

(Queen*s  Bench.) 

Nov.  17,  18, 
21. 

K  fieri  fisdM,  TRESPASS  ON  THB  CA8B. — ^This  wss  an  action  brought  under  the 

ag^D^  ^     statute  9  Anne^  c.  2,  against  the  defendant  as  Sheriff  of  the  ettj 

dSattds^  A.,  of  Dablin,  for  the  seizure  of  certain  goods  and  chattels  under  a 

wSi  ^^e-  ^"^^^  ^^  fi^  focioij  and  removing  the  same  off  the  premiaea, 

tod^?   ot    ^»<^^"*  satisfying   the  plaintiff  (the  landlord  of    the    premises) 

^e    27th    of  QjiQ  year's  rent  then  in  arrear  and  unpaid.   The  defendant  pleaded 

October,    and  '  '^  "^ 

on    the  28th  the  eeneral  issue. 

the    Sheriff  ^ 

seized.    On  The  case  was  tried  before  Cbahpton,  J.,  at  the  Sittmgs  sAer 

the  29th,  two 

notices  were     hist  Trinity  Term ;  and   it  appeared  from  the  eyioence  that  the 

fendant    bj      plaintiff  was  the  landlord  of  certain  premises  held  bj  one  Jamei 

A.,  cautioning  O'Neill;  that  a  fieri  facias  on  a  judgment  obtained  in  the  Coon 

seizingOT^-  ®^  Common  Fleas,  on  a  bond  and  warrant  of  attorney,  had  been 

^«^^St2l  ^^K^  ^^^**  *^®  defendant,  as   Sheriff,   against   the  said  Jsoms 

half  of  assig.  O'Neill,  by  one  Anne  O'Neill,  on  the  27th  of  October  1852.   Under 

neeSy    to    be 

thereafter  ap-  this   writ  the  Sheriff,   on  the  28th  of  October,  at  twelve  o'dock 

pointed    in 

the  Court  of  at  noon,  seized  certain  goods  and  chattels  lying  on  the  said  pn- 

Bankmptcj. 

The  sale  pro-  mises;   and  on  the  29th,   two  notices  were  served  on  him,  oa 

ceeded,    and 

daring  its  progress  the  landlord  (plaintiff)  claimed  a  year's  rent  as  due  out  of  the 

premises  occupied  by  A.    The  goods  were  sold,  and  on  the  6th  of  NoTember  a 

commission  of  bankruptcy  issued,  and  on  the  24th  of  Norember  an  assignee  was 

appointed,  who  required  the  ddfendant  to  pay  him  the  proceeds  of  the  side-    The 

Sheriff  applied  for  an  interpleader  order,  and  nursuant  to  its  terms  he  lodged  in 

Court  the  sum  levied.    An  issue  beine  directed  by  the  Courts  between  the  execD> 

tion  creditor,  and  assignee,  the  result   was  that  the  tide  of  the  assignee  was 

established ;  the  landlunl  (plaintiff)  thereupon  applied  to  the  Court  to  direct  the 

money  to  be  paid  to  him;  but  this  application  was  refosed,  and  the  money  was 

drawn  out  of  Court  by  the  assignee.    Held,  that  the  Sheriff  was  liable  to  an  action 

under  the  statute  of  Anne,  by  ue  landlord,  for  not  paying  one  year's  rent. 

Held  also,  that  a  daim  by  an  assignee  of  a  bankrupt  does  not  displace  the 
landlord's  right  to  distress. 

Held  also,  that  the  goods  were  not  the  property  of  the  assignee,  because  no  com- 
mission  of  bankruptcy  had  issued  at  the  time  of  the  sale. 

Held  also,  that  the  application  made  to  the  Court  to  draw  out  the  money  did 
not  affcci;  the  plaintiff's  right  of  action. 

*  MoORE,  J.,  absente. 
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behalf  of  the  creditors  of  the  said  James  O'Neill,  the  defendant  M*  T.  1853. 
in  the  execution,  cautioning  the  Sheriff  against  seizing  or  selling 
the  goods,  or  paying  over  anj  money  realised  by  such  sale,  to  any 
party  but  the  assignees  thereafter  to  be  appointed  by  the  Court 
of  Bankruptcy — such  notices  alleging  that  said  James  O'Neill 
commited  an  act  of  bankruptcy  on  that  day.  On  the  29th,  the 
sale  went  on,  notwithstanding  these  notices ;  and  on  that  day,  during 
the  sale,  and  also  on  the  following  day,  the  plaintiff  served  on  the 
defendant  two  several  declaratioas  made  by  him,  of  one  year's  rent 
being  due  out  of  the  premises  occupied  by  the  said  James  O'Neill, 
and  on  which  the  levy  was  made.  The  defendant  paid  no  attention 
to  these  notices,  and  the  goods  were  sold  and  removed.  A  commia- 
sioB  of  bankruptcy  issued  against  O'Neill  on  the  5th  of  November 
following,  and  an  adjudication  was  made  thereon  on  the  10th  of 
November.  A  trade  asagnee  was  appointed  on  the  24th,  and  he 
on  the  day  following  served  a  notice  on  the  defendant,  cautioning 
him  against  paying  over  to  any  party  the  amount  of  the  sale.  The 
defendant  then  applied  to  the  Court  of  Common  Pleas  for  an 
interpleader  order ;  and  on  the  12th  of  January  1858,  that  Court 
made  an  order  directing  the  defendant  to  lodge  in  Court  the  sum 
he  had  levied,  notwithstanding  the  claim  of  the  present  plaintiff, 
without  prejudice,  however,  to  ^any  appplication  which  he  (defend- 
ant), or  plaintiff  as  landlord,  should  make  for  the  payment  of  said 
rent  out  of  the  money  so  lodged,  and  otherwise  saving  the  re- 
spective rights  of  the  landlord  and  the  Sheriff;  and  further 
ordering  an  issue  to  be  tried  between  the  execution  creditor  and 
the  assignee.  Pursuant  to  this  order,  the  defendant  lodged  in  Court 
the  full  amount  of  the  sale;  and  the  execution  creditor  having 
subsequently  abandoned  his  claim  to  the  money,  the  assignee  of 
the  bankrupt  applied  to  the  Court  of  Common  Pleas  for  liberty 
to  draw  the  amount  out  of  Court.  The  plaintiff  at  the  same  time 
applied  to  be  paid  one  year's  rent  out  of  this  sum,  but  the  Court 
refused  this  latter  application,  and  directed  that  the  full  sum 
lodged  should  be  paid  to  the  assignee,  who  accordingly  drew 
same  out  of  Court.  The  ,  amount  of  rent  due  by  O'Neill  was 
also  proved. 


546  COMMON  LAW  REPORTS. 

M.  T.  1853.       On  behalf  of  the  defendant^  evidence  was  given  of  the  bankmptej 
Queen's  Bench 

of  O'Neill.  It  was  insisted  that  he  had  committed  an  act  of  bank- 
ruptcy before  the  sale  under  the  execution,  by  his  admission  of  the 
petitioning  creditor's  debt,  on  the  14th  of  October,  and  not  paying 
same  within  fourteen  days,  as  required  by  the  Bankrupt  Act — ^which 
fourteen  days  had  expired  on  the  28th  of  October,  the  day  before  the 
sale. 

It  was  also  insisted,  on  behalf  of  the  defendant,  that  as  the  judg- 
ment on  foot  of  which  the  execution  had  issued  was  a  voluntary 
one,  and  being  founded  on  a  bond  and  warrant  of  attorney,  there 
should  have  been  a  sale  as  well  as  a  seizure  before  the  act  of  bank- 
ruptcy, to  entitle  the  plaintiff  to  his  claim  for  his  rent,  against  the 
goods  seized ;  and  that  the  defendant,  being  a  mere  trespasser  in 
seizing  and  selling  the  goods,  the  plaintiff  might  have  distrained  for 
his  rent,  inasmuch  as  the  act  of  bankruptcy  was  committed  before 
the  sale  took  place. 

The  defendant  also  gave  in  evidence  the  two  orders  made  by  the 
Court  of  Common  Fleas  in  the  interpleader  matter,  bearing  date  Uie 
12th  and  31st  of  January,  and  relied  on  them  as  being  a  sufficient 
defence  to  the  action,  inasmuch  as  by  the  former  order  he  was  di- 
rected to  lodge  in  Court  the  proceeds  of  the  sale ;  and  by  the  latter, 
it  was  ordered  that  the  money  so  lodged  should  be  paid  to  the  as- 
signee. 

The  learned  Judge,  by  consent,  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  for  the  amount  of  one  year's  rent ;  same  to  be 
turned  into  a  verdict  for  the  defeuc^ant,  if  the  Court  should  be  of 
opinion  that,  on  the  whole  case,  the  defendant  was  entitled  to  a 
verdict. 

A  rule  nisi  having  been  obtained,  pursuant  to  the  leave  reserved, 
Maedonogh  (with  him  Sir  C.  0*Loghlen)  showed  cause. 

The  plaintiff  is  entitled  to  recover  in  this  action ;  and  the  objec- 
tions relied  on  at  the  trial  are  unsustainable: — First,  we  say  the 
bankruptcy  is  to  be  reckoned  from  the  issuing  of  the  fiat,  which  was 
subsequent  to  the  seizure,  and  consequently  cannot  affect  the  plain- 
tiff's rights — secondly,  assuming  tltat  it  commenced  prior  to  the 
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seizure,  that  will  not  disentitle  the  plaintiff  to  recover — and  thirdly,  M.  T.|1853. 
the  proceedings  under  the  Interpleader  Act  cannot  affect  the  plain-      ,    ^    »/ 
tiff's  rights,  he  not  being  a  party  to  them. 

First,  then,  as  to  the  bankruptcy.  The  admitting  the  petitioning 
creditor's  debt,  and  not  paying  the  same,  had  not  the  effect  of 
vesting  the  property  in  these  goods  in  the  assignee ;  the  property 
was  not  divested  until  the  fiat  was  obtained. 

Secondly,  assuming  that  the  property  vested  in  the  assignee 
before  the  seizure,  it  is  to  be  remembered  this  is  an  action 
brought  against  the  Sheriff,  under  9  Anne^  c.  8  (ir.),*  for  re- 
moving the  goods  seized  by  him  under  an  execution,  before  the 
payment  of  the  landlord's  rent.  The  object  of  the  statute  was  to 
protect  the  landlord,  and  it  is  no  answer  to  this  action  that  the 
tenant  had  committed  an  act  of  bankruptcy,  prior  to  the  seizure 
of  the  goods  by  the  Sheriff.  Although  the  Sheriff  might  have  been 
liable  to  an  action  at  the  suit  of  the  assignee,  that  would  not  affect 
the  landlord's  rights :  Duck  v.  Braddyll  (a).  The  landlord  could  not 
have  distrained,  as  goods  when  taken  in  execution  are  in  custodia 
iegiSf  and  not  liable  to  distress :  Wharton  v.  Naylor  {hi) ;  and  in 
Forster  v.  Cook8(m{c\  it  was  held,  if  a  Sheriff  under  9kji,fa.  levies 

(fl)  M'Clel.  217 ;  S.  C,  13  Pri.  455. 
(6)  12  Q.  B.  673.  (c)  1  Q.  B.  419. 


•  9  Anne,  c.  8,  8.  1,  enacts — "  That  no  goods  or  chattels  whatsoever,  lying  or 
being  in  or  upon  any  messnage,  lands  or  tenements,  which  are  or  shall  be 
leased  for  life  or  lires,  tenn  of  years,  at  will  or  otherwise,  shall  be  liable  to  be 
laken  by  yirtne  of  any  execation  or  foreign  attachment,  justicies  or  distringas, 
on  any  pretence  whatsoeyer,  nnless  the  party  at  whose  snit  the  said  execution 
or  foreign  attachment,  justices  or  distringas,  issued  out  before  the  removal  of 
such  goods  from  off  the  said  premises,  by  virtue  of  such  foreign  attachment, 
execution  or  extent,  justides  or  distringas,  pays  to  the  landlord  of  the  said 
premises,  or  his  bailiff,  all  such  sum  and  sums  of  money  as  are  or  shall  be  due 
for  rent  for  the  said  premises,  at  the  time  of  the  taking  such  goods  or  chattels, 
by  virtue  of  such  foreign  attachment,  execution,  extent,  justides  or  distringas, 
provided  the  said  airears  of  rent  do  not  amount  to  more  than  one  year's  rent ; 
and  in  case  the  said  arrears  shall  exceed  one  year's  rent,  then  the  said  party 
at  whose  suit  such  execution  or  foreign  attachment,  justides  or  distringas  is 
sued  out,  paying  the  said  landlord  or  his  bailiff  one  year's  rent,  may  proceed 
to  execute  his  judgment  or  foreign  attachment,  justides  or  distringas,  as  he 
might  have  done  before  the  making  of  this  Act;  and  the  Shexiff  or  other  officer 
is  hereby  empowered  and  required  to  levy  and  pay  to  the  plainti£b  the  moneys 
so  paid  for  rent." 
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M.  T.  1853.  on  and  removes  goods  which  are  not  the  property  of  the  judgment 
debtor,  and  has  notice  of  rent  due  before  remoTal,  he  is  liaUe  to  the 
landlord,  although  he  has  paid  over  the  whole  proceeds  of  the  levy 
to  the  owner  of  the  goods.  Patteson,  J.,  in  that  case  sajs,  ^  The 
'landlord  might  have  distrained  the  goods,  to  whomsoever  they 
*'  belonged ;  and  the  Sheriff,  by  seizing,  has  done  him  all  the  harm 
"  against  which  the  Act  meant  to  protect  the  landlord."  So^  no 
matter  when  the  bankruptcy  took  place,  the  landlord  eould  have 
distrained  the  goods,  had  they  not  been  in  emsiodia  legis.  The 
case  of  Gethin  v.  Wiik9(a)  may  be  relied  on  as  an  authority 
that  the  landlord  might  have  distrained  the  goods,  but  in  that  case 
the  goods  were  not  m  cuttodia  legtM,  ub  the  assignees  were  in 
possession,  and  not  the  Sherifi^  the  fiat  having  preceded  the  sale. 
The  Sheriff,  in  the  present  case,  might  have  withdrawn  the  exeeu- 
tion,  and  then  the  landlord  could  have  distrained. 

With  respect  to  the  order  made  by  the  Court  of  Gommon  Fleas, 
that  does  not  affect  the  plaintiff  in  this  cause,  he  not  being  party 
to  that  order;  further,  that  order  was  made  under  mistake,  the 
bankruptcy  not  being  complete  until  the  fiat,  which  did  not  take 
place  until  after  the  sale ;  and  an  execution,  founded  on  a  warrant 
of  attorney,  and  completed  by  sale,  prior  to  the  issuing  of  a  fiat 
in  bankruptcy,  is  protected  by  7  &  8  Fic,  c.  90,  s.  36.  Wkitmare 
V.   Crreene{h\ 


Fiizgibbon  and  J.  E.  Wahhy  contra. 

The  Sheriff  was  bound  to  sell  these  goods,  the  notice  of  the 
landlord's  claim  not  having  been  given  until  the  sale  was  actually 
proceeding.  Gethin  v.  Wiiks  is  an  express  authority  in  favour 
of  the  defendant.  The  act  of  bankruptcy  having  vested  the  goods 
in  the  assignee,  and  taken  them  out  of  the  custody  of  the  Sheriff, 
the  landlord  might  have  distrsined.  In  that  case,  Taunton,  J., 
recognising  the  authority  of  Lee  v.  Lopes  (c),  says : — "  In  order 
**  to  entitle  the  landlord  to  any  part  of  the  proceeds,  he  ought  to 
^'have  enforced  his  rights  by  legal  process,"  or  he  might  haye 

(a)  2  Dow.  189.  W  2  D.  A  L.  174 ;  S.  C,  13  M.  &  W.  104. 

(c)  15  East,  280. 
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at>plfed  to  the  summary  jurisdiction  of  the  Court :  West  v. 
Hedges  (a).  Here,  the  Sheriff  was  a  trespasser,  and  the  goods 
were  not  in  custodiA  legisy  and  consequently  the  landlord  might 
have  distrained:  White  v.  Binstead(b),  It  was  there  held  that 
where  a  Sheriff  seized  the  goods  of  A,  under  an  execution  against 
the  goods  of  B,  and  after  the  making  of  an  interpleader  order, 
and  before  the  trial  of  the  issue,  paid  the  landlord  a  quarter's  rent, 
that  the  Sheriff  was  bound  to  pay  over  the  amount  of  the  quarter's 
rent,  as  well  as  the  rest  of  the  proceeds  of  the  sale,  to  A,  after  the 
decision  of  the  issue  in  his  favoun  The  cases  of  Foster  v.  Coohson 
and  Duck  y.  Braddyl  are  not  in  point:  in  the  latter  case  the 
Sheriff  retained  the  rent,  setting  up  the  jus  tertii  ;  and  the  observa- 
tion relied  on  in  the  former  case  is  a  mere  dictum^  the  true 
construction  being  that  given  to  the  statute  by  Lord  Ellenborough, 
in  Lee  v.  Lopes,  Thh  intention  of  the  statute  was  to  exclude 
any  question  as  to  the  nature  of  the  goods,  not  as  to  the  ownership ; 
for  it  uses  the  words,  ''any  goods  whatsoever;"  and  further,  the 
enactment  is  confined  to  executions  under  attachments,  showing 
that  it  must  be  a  legal  execution,  and  not  a  trespass. — [Lb- 
FBOT,  C.  J.  If  the  Legislature  meant  to  deal  with  the  goods 
only  of  the  person  liable  to  the  execution,  why  use  the  words, 
"  on  any  pretence  ? " — Cbamfton,  J.  If  you  read  the  Act  as  if 
the  words  were  that  the  goods  seized  must  be  the  goods  of  the 
defendant  in  the  execution,  it  might  happen  that  the  seizure  was 
made  under  a  foreign  attachment,  and  the  case  may  be  one  in 
which  a  foreign  attachment  wiU  not  lie,  yet  the  Sheriff  will 
be  liable  in  such  a  case.] — Balme  v.  Huiton{c).  If  the  seizure 
were  wr<M)gfnl,  the  Sheriff  would  be  liable  in  trover  at  the  suit 
of  the  assignees. — [Perbin,  J.  I  conceive  that  the  Sheriff,  acting 
bond  fide  by  virtue  of  the  execution,  is  not  bound  to  do  any  thing 
until  the  landlord  is  paid  his  rent.. — Lefbof,  C.  J.  The  Legislature 
appear  to  have  passed  the  statute,  not  with  a  view  to  deter- 
mine the  liability  to  take  or  remove  the  goods,  but  to  secure 
.the  right  of   the  landlord  which  he  had   before  the  execution, 

(a)  Bar.  211. 


M.  T.  1853. 
i^terit  Bench 


VOL.  3. 


(6)  22  Law  Jour.,  N.  S.,  115,  C.  B. 
(c)  3  M.  &  Sc.  42. 
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M.  T.  1858.  namely,  the  right  of  distress.] — ^We  say  these  goods  were  vested  in 
the  assignee  by  relation.  The  6  W.  4,  c.  14,  s.  126,  provides  that 
no  creditor  of  a  bankrupt,  having  security  for  his  debt»  shall  reoeive 
upon  such  security  more  than  a  rateable  part,  except  on  an  execs- 
tion  served  and  levied  by  seizure  before  the  bankruptcy.  The  7^8 
Vic.f  c.  90,  s.  36,  protects  an  execution  under  an  adverse  jndgment, 
if  executed  by  seizure  after  the  bankruptcy,  but  without  nctioe 
of  the  bankruptcy ;  but  under  that  section,  an  execution  on  a 
judgment  recovered  by  warrant  of  attorney  is  not  protected :  Wkk" 
mare  v.  /2oMn#o»  (a) ;  Godsbn  v.  Sanctuary  (b).  The  proieclion 
could  not  apply  to  non-adverse  cases,  as  it  did  not  require  a  prior 
act  of  bankruptcy  ta  aficct  them,  they  being  equally  aHected  hj 
one  intervening  between  the  seizure  and  the  sale.  Here,  the  act 
of  bankruptcy  was  complete  on  the  28th  of  October,  being  the 
15th  day  after  the  issuing  of  the  smnmoAs  under  l2  &  13  Vic, 
^.  107,  s.  20 ;  and  the  notice  of  that  to  the  plaintiff  deprived  bin 
of  the  benefit  he  might  claim  under  7  &  8  Ftc,  c.  90. 

With  respect  to  the  question  under  the  Interpleader  A«t-4he 
plaintiff,  although  not  a  party  to  the  order  that  was  made,  had  a 
reservation  of  his  right  to  come  in  under  that  order,  and  he  acted 
on  that  reservation;  and  the  Court  having  made  an  order  on  tke 
Sheriff  to  bring  in  the  money,  the  Sheriff  was  thereby  protested, 
for  that  was  a  submission  by  all  parties,  and  thereibFe  remofeB 
the  plaintiff's  right  of  action.— .[Lefrot,  C.  J.  That  woald 
amount  to  nothing  but  a  judgment  of  nonsuit— 4t  would  be  no 
bar  to  another  action.] 


Sir  C  (yZoghien,  in  reply,  cited  Henchet  v.  Kiwfp$om{c); 
Cocker  V.  Mu9grove  (d) ;  Furl.  Land.  ^  Ten.,  p.  772 ;  Ta^fiw  v. 
Lanycn  {e)  ;  Ex  parte  Plummer  (/)  ;  Taylor  v.  Taylor  (y) ;  Shu 
V.  Carter  (h). 

Cur.  ad,  vuit. 


(a)8M.&W.463. 
(0  2^*11.140. 
(e)  6Bi2ig.  536. 
(^)  5  B.  &  C.  392. 


(6)  4B.  &Ad.25&. 
(O  9Q.B.223. 
(/)  1  Alk.  108. 
(A)  IIM.  AW.  571. 
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Lefroy,  C.  J^ 

This  was  an  action  brought  against  a  Sheitf  bj  a  landlord,  for . 
a  breach  of  duty  in  haying  removed  goods  taken  under  an  execu- 
tion off  the  premises,  after  notice  of  the  claim  of  the  plaintiff  to 
a  year's  rent.  The  facts  necessary  to  be  stated  are  very  few. 
It  is  admitted  that  the  Sheriff  had  notice  of  the  landlord's  claim — 
.that  he  had  seked  and  sold  the  goods  under  an  execution  delivered 
to  him — that  a  claim  having  been  made  by  the  assignees  of  the 
defendant  in  the  execution,  who,  it  was  alleged,  had  cominitted 
an  act  of  bankruptcy,  which  would  override  the  execution,  the 
Sheriff  applied  to  the  Court  of  Common  Pleas  for  an  interpleader 
order ;  and  that  an  issue  was  accordingly  directed  between,  the 
claimant  and  the  defendant  in  the  execution-^the  result  of  which 
was,  that  the  title  of  the  assignee  was  established.  The  Court 
of  Common  Pleas,  on  an  application  by  the  landlord,  made  an 
order  that  the  fund  should  be  handed  over  to  the  assignees,  and 
refused  to  pay  the  landlord  his  year's  rent  out  of  that  fund. 

The  principal  question  now  is,  whether  the  landlord,  having 
failed  in  that  application,  is  entitled  to  maintain  this  action  against 
the  Sheriff?  Three  matters  have  been  argued  upon  the  discussion 
of  this  case  :^— The  first  arises  upon  the  construction  of  the  statute 
9  Anne,  c  8 ;  the  second,  upon  the  validity  of  the  claim  of  the  as- 
signee ;  and  the  third,  upon  the  effect  of  the  interpleader  order.  It 
might  not,  perhaps,  be  necessary  to  express  an  opinion  upon  each  of 
these  points;  but  as  I  have  arrived  at  a  definite  conclusion  upon 
each,  I  shall  state  my  views. 

Upon  the  first  question,  I  shall  not  occupy  time  by  repeating  the 
words  of  the  statute,  because  an  exposition  of  it  is  so  clearly  given 
by  Lord  EUenborough,  in  the  case  of  Henchett  v.  Kimpsan  (a).  He 
says : — ^*  Neither  a  plaintiff  or  defendant  have  any  right  to  go  upon 
''the  premises;  the  law  gives  this  entry  to  the  Sheriff  only,  by 
^'  virtue  of  the  execution ;  but  after  he  has  had  notice  of  rent 
"  being  due  to  the  landlord,  he  cannot  remove  the  goods  till  he 
Vhas  satisfied   the   landlord  one  year's  rent;  the   landlord  shall 


M.  T.  1853. 
Queen* a  Bench 


(«)  2  Wilson,  140. 
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M.  T.  1653.  "have  the  like  benefit  of  distress  for  one  jear^s  rent»  as  if  there 
Queen'8  Bench 

"had   been  no  executioo  at  alL     Unless  the  rent  be  paid,  the 

"  Sheriff  must  quit ;  and  if  he  does  not  qnit,  a  special  actton  on 
"the  case  lies  against  him,  after  notice  of  the  rent  dne."  The 
law  there  laid  down  has  never  been  altered  or  questioned.  If 
the  Sheriff  had  discharged  his  duty,  what  would  have  resulted? 
The  plaintiff  in  the  execution  had  notice  of  the  landlord's  cUuoi, 
and  the  Sheriff  had  nothing  to  do  but  call  on  him  to  pay  the 
landlord's  rent;  and  if  he  did  not  do  so,  the  Sheriff  ought  to 
have  withdrawn  the  execution,  and  make  a  return  of  nmi^ 
bona;  for  the  statute  declares  that  no  goods  or  chattels  what- 
soever, lying  or  being  upon  any  messuage,  liable  to  execntioD^ 
shall  be  removed,  unless  the  plaintiff  in  the  execution  pay  the 
claim  of  the  landlord. 

Suisse  the  assignee  had  a  good  title  to  the  goods  on  the 
premises — ^be  that  title  ever  so  good — even  if  the  messenger  of 
the  Bankrupt  Court  were  in  possession  of  the  goods,  and  there 
was  the  most  perfect  fiat  of  bankruptcy — yet,  according  to  author- 
ity, the  landlord's  right  to  distrain  was  not  displaced,  because^ 
although  an  execution  on  a  judgment  puts  the  goods  in  eusiodim 
legis^  the  execution  in  bankruptcy  does  not  shut  out  the  landlord; 
but  the  Sheriff,  by  carrying  through  the  execution,  and  adling 
the  goods,  and  not  securing  the  landlord  payment  of  his  rent, 
thereby  deprived  him  of  the  right  he  had  against  all  the  world 
to  have  distrained  and  secure^  his  rent. 

But  it  is  said  the  Sheriff  was  a  wrong-doer,  as  between  him 
and  the  assignee,  in  having  seized  and  sold  the  goods  of  the 
assignee.  That  may  or  may  not  be  so;  but  he  cannot,  by  in- 
curring a  liability  to  the  assignee,  thereby  divest  himself  of 
liability  to  the  landlord;  and  this  is  but  an  argument  ad  snw- 
rieordiam.  Then  it  is  said  that  there  is  a  didum  of  Lord  £1- 
lenborough,  in  the  case  of  Lee  v.  Lqpesy  contravening  this  view 
of  the  law.  That  was  a  case  to  which  the  statute  otAnme  did  not 
apply.  There  the  landlord  seised  under  an  execution  against  his 
own  tenant,  and  he  could  not  be  heard  saying  that  he  (the  exe- 
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cntion  creditor)  ought  to  be  protected  against  himself.    There,  bj  M.  T.  1853. 
his  own  act,  putting  the  goods  in  etuiodia  legU^  he  suspended  his    \^l^^ 
own  remedy  as  landlord.    Lord  Ellenborough  says,  that  as  between        ^^ 
the  landlord  and  the  assignee,  the  SheriiT  was  a  wrong-doer  as      wilson. 
against  the  assignee ;  and  in  bankruptcy,  it  is  a  settled  rule,  that  a 
landlord,  to  avail  Mmself  of  the  right  to  be  paid  rent,  cannot  merely 
claim  under  the  statute,  but  he  must  make  an  actual  distress :  it  is 
abeord  therefore  to  talk  of  the  Sheriff  being  a  mere  wrong-doer.  He 
advertised  the  goods  for  sale.     Did  he  do  that  as  a  wrong-doer, 
or  as  Sheriff?     He  applied  to  the  Court  of  Common  Pleas  for 
protection  under  the  Interpleader  Act — ^that  was  not  done  as  a 
wrong-doer.     He  could  not  come  in  under  that  Act,  and  say 
I  did  this  as  a  wrong-doer.    My  Brother  Perbin  has  referred  to 
1    Wm.  Sound.,  p.  23,  a  (note  to  Bennett  v.  Firkins),  where  it 
said,  "It  is  now  settled,  that  a  virhUe  cwjus,  where  it  is  mixed 
"  with  matter  of  fact,  and  does  not  put  in  issue  a  mere  conclusion 
'*  of  law,  is  traversable ;  thus,  if  in  an  action  of  trespass  the  de- 
««fendant  pleads  in  justification  a  seizure  of  goods,  as  Sheriff,  by 
'*  virtue  of  a  writ  of  Ji.  fa^  the  allegation  of  the  seizure  of  the 
"  goods  by  virtue  of  the  writ  is  not  a  matter  of  law,  but  of  fact, 
"  and  is  therefore  traversable.    And  by  a  replication  to  such  a  plea, 
*^  admitting  the  writ,  and  adding  de  injuria  absque  residua  causa, 
**  the  plaintiff  may  raise  the  question  of  &ct,  whether  the  Sheriff 
"  seized  by  virtue  of  the  ¥rrit  or  not ;  and  may  show,  under  that 
**  traverse,  that  the  acts  of  the  defendant  were  not  really  done  un. 
**  der  or  in  execution  of  the  writ,  but  for  another  purpose,  under 
"  another  claim ;  and  that  the  writ,  and  the  proceedings  under  it, 
"  were  a  mere  colour   and    contrivance  to  get  possession  of  the 
"  goods."    I  will  assume  the  Sheriff  seizes  the  goods  of  a  stran- 
ger, and  that  a  claim  is  made  by  that  stranger;  his  responsibility 
to  that  stranger  does  not  exempt  him  firom  the  ckim  of   the 
landlord,  because,  let  the  goods  belong  to  whom  they  may,  the 
Sheriff  has  protection  as  between  him  and  the  claimant  under 
the  statute;  and  for  this  purpose,  can  get  an  issue  to  ascertain 
the  right  of  the  latter;  or  he  may,  quoad  the  landlord,  with- 
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M.T.I 853.  draw  the   eKoeation  altogether,  aad  the  landkyrd  then  may  dis- 
V ,.  -  ^  ■  ,.  ■/     train,  and  get  hia  xent;  '  • 

^^  With  regard   to  the  second  pointy   theve  wat  no  such  mis- 

W1L80H.  feasance  as  I  have  before  mentioned,  because  the  goods  woe 
not  shown  to  have  been  the  property  of  the  assignee,  as  bo> 
commission  of  bankruptcy  had  issued  at  the  date  of  the  sale. 
Upon  the  third  point,  I  am  of  opinion  that  the  matter  before 
the  Court  of  Common  Pleas  was  not  a  proceeding  ad  idem  with 
the  present.  The  appKeation  tothat  Court  was,  that  the  land- 
lord's sent-  should  be  paid  0ut  of  the  proceeds  of  the  sale ;  and 
the  Court  of  Common  Pleas  assumed  that  a  obmmisnon  of  bank- 
ruptoy  had  issued,  and  that  the  right  to  the  goods  belonged  to 
the  assignee;  and  although  the  landlord  might  have  distrained 
the  goods  on  the  premises,  yet,  as  against  the  proceeds  of  the 
sale  in  the  hands  of  the  Sheriff,  he  was  bound  to  come  in  pro 
rata  with  the  other  creditors;  but  here,  the  case  is  difibrent  al- 
together, for  the  assignee  had  no  title  to  the  goods. 

I  therefore  am  of  opinion  that  judgment  ought  to  he  given  for 
the  plaintiff. 

Crampton,  J. 

I  concur  with  my  Lobd  Chief  Justice.  The  situation  of 
the  Sheriff,  in  whose  hands  a  writ  of  execution  is  placed,  is 
often*  a  difficult  one,  and  involving  great  responsibility;  there- 
fore, every  consideration  is  to  be  given  to  an  officer  aeting 
bona  fides  and  though  he  will-  be  protected  while  acting  ander 
the  writ,  he  ^ould  be  compelled  to  follow  the  prescribed  line 
of  duty. 

Now,  this  is  not  an  action  at  Common  Law;  it  is  an  action 
founded  on  the  statute  of  9  Annt^  whereby  the  Sheriff  beeomes 
liable,  in  a  certain  event,  to  the  landlord ;  but  he  has  ample  means 
to  protect  himself  against  this  statutable  liability.  The  statate 
says  that  the  Sheriff  shall  not  remove  the  goods  until  the  plain- 
tiff in  the  execution  shall  satisfy  the  landlord  the  amount  fA  one 
year's  rent     In  this  case,  notice  was  duly  given  to  the  Sheriff,  and 
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thereupon  a  direct  liabiUty  was  cast  on  him.^The  statute  di-  M.  T.  1853. 
recta  that  he  shall  not  sell  until  the  landlord  is  satisfied  his  ^^^'  ^^ 
rent.  Why  did  he  not  observe  that  direction  ?  His  duty  was 
to  call  on  the  execution  creditor  to  pay  the  landlard*s  rent. 
He  did  not  do  so»  and  became  a  defaulter  the  moment  the  goods 
were  sold.  The  landlord's  remedy  wast  intercepted  by  the  act  of 
the  Sheriff.  The  statute  says  the  goods  and  chattels  lying  on  the 
premises  are  si^l^^t  to  the  landlord's  rent ;  his  rent  was  not  paid, 
bat  the  Sheriff  sells  the  goods,  and  the  right  of  action  in  the  land- 
lord immediately  accrues. 

How  is  this  encountered?  It  ia  said  that  ithe  property  seized 
was  not  the  property  of  the  tenaot»  hot  of  a  third  person  (the 
assignee),  and  thai  the  statute  only  gives  the  landlord  the  Hglit 
in  a  case  in  which  the  property  ia  the  actual  property  of  hia  te- 
nant. That  is  not  the  true  construction  ofthe  Act  That  defenoe 
involves  two  propositions  ■ane»  a  matter  of  faot-i^another,  a  matter 
of  law.  In  point  of  fact,  the  defendant  ought  to  have  ^own  thst 
the  property  vested  in  the  assignee  of  the  bankrupt,  at  the  time  in 
qaestion.  Now,  it  is  plain,  the  title  of  the  assignee  ws»  not 
complete  as  against  this  execution,  until  the  5th  of  Novem- 
ber, whereas  the  execution  was  laid  on  the  28ih  of  October; 
therefore,  that  defence  fisuls.  Then  the  other  question  arises. 
Supposing  that  he  had  made  out  that  the  assignees  were  entitled 
to  the  property  upon  the  day  of  the  sale,  that  defenoe  would 
equally  fail,  because  the  Sheriff  is  not  to  sell  without  seeing  the 
landlord  satisfied. 

Then  another  defence  has  been  raised,  of  a  totally  different  na- 
ture. The  Sheriff  had  a  plain  course  to  pursue,  by  saying  to  the 
execution  creditor,  V  pay  the  landlord's  rent,  or  I  will  withdraw  the 
execution."  He  omitted  to  take  this  oourse,  but  he  had  also  another 
coarse.  Before  selling  the  goods,  he  might  have  applied  for  an 
interpleader  order ;  and  instead  of  doing  so,  he  takes  upon  himself 
the  responsibility,  and  sells.  Ailer  the  sale,  he  applied  for  an  inter* 
{deader  order;  he  obtains  that  order,  the  €}ourt  reserving  to  the 
landlord  a  right  to  come  iny  pending  the  nesvk  of  the  action.  -   No 
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M.  T.  1853.  action  waa  brought;  but  if  it  had  been  tried,  the  right  of  the  p]ain« 
Qu£€H*$  JBcHch 
'      V    '*    tiff  would  have  been  established.     The  Court  of  Common  Fkas 

OIIiL 

^^  made  a  veiy  proper  order,  because  in  the  event  of  the  execution 

WILSON,      creditor  succeeding,  the  landlord  would  have  been  entitled  to  have 
been  paid  out  of  the  levy ;  for  bj  the  Interpleader  Act^  the  Ck>art 
is  empowered  to  direct  hoW  the  money  shall  be  applied.   Every  per- 
son's rights  were  protected,  and  the  Sheriff  was  placed  in  a  proper 
position.  That  Court  did  not,  however,  decide  that  the  landlord  was 
entitled  to  the  rent,  because  the  interpleader  issue  may  have  been 
determined  in  favour  of  the  assignee ;  they  therefore  could  not  say 
he  should  be  paid  out  of  the  property  of  a  person  who  owed  him 
nothing.     On  the  first  motion  before  the  Court  of  Common  Pleas^ 
the  landlord  was  not  bound  to  appear,  and  it  appears  that  in  the  in- 
terval the  parties  settled  with  each  other,  and  I  may  say  collnsiyely; 
and  the  question  was  not  then  raised,  but  it  came  again  before  the 
Court,  upon  the  conceded  fact  that  the  goods  were  the  property 
of  the  assignees,  and  not  of  the  plaintiff  in  the  execution ;  and 
they  then  acted  on  the  well-known  principle  of  law,  that  a  stran- 
ger cannot  be  made  answerable  for  the  rent  of  another  party,  except 
through  the  medium  of  a  distress.     That  Court  could  not,  there- 
fore, consistently  have  made  any  other  order.     Then  we  have  the 
strong  words  of  the  Interpleader  Act,  making  this  order  tantamonnt 
to  a  judgment.    Under  such  circumstances,'  the  landlord  could  get 
no  relief;  by  going  into  Court  under  that  order,  he  went  on  the  as^ 
sumption  that  the  goods  were  the  property  of  the  assignee ;  and  as  he 
could  not  get  relief  from  the  assignee,  he  was  entitled  Uy  revert  to 
his  original  right  against  the  Sheriff.    The  true  construction  of  the 
Act  is  this : — Whenever  goods,  whether  the  goods  of  the  owner  or 
of  a  stranger,  are  on  premises  subject  to  a  distress,  the  landbrd  is 
entitled  to  payment,  from  the  execution  creditor,  of  one  year's  rent ; 
and  if  he  does  not  pay,  the  Sheriff's  duty  ceases.    The  landlttd  has 
a  lien  for  his  rent  on  the  produce  of  the  sale,  if  the  goods  sold  be 
the  property  of  his  tenant,  but  not  if  the  goods  be  the  property  of 
a  stranger.    It  is  therefore  clear,  that  there  is  nothing  to  intercept 
the  landlord's  right  to  maintain  this  action. 
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Pbbmh,  J.  M.  T.  1853. 

Queen  8  Bench 
I  concur  in  the  judgment  of  the  Court.   The  words  of  the  statute 

are  clear  and  plain.  A  dictum  has  heen  cited  from  the  case  of  Lee 
T.  LcpeSf  with  a  view  to  raise  a  conflict  of  authority.  There,  how- 
ever, the  landlord  made  the  levy ;  and  it  would  be  absurd  to  say 
that  he,  the  moving  party,  should  tell  the  Sheriff  not  to  pay  him  the 
full  amount  of  his  execution.  He  did  not  distrain  while  the  goods 
were  on  the  premises;  and  the  observation  there  made  was  not 
intended  to  dispute  the  clear  construction  of  the  statute.  I  see  no 
conflict  with  the  other  authorities  in  that  case. 

As  to  the  claim  of  the  assignees  of  the  bankrupt,  the  seizure 
made  was  within  the  provisions  of  the  statute ;  however  that  may 
be,  it  is  plain  the  landlord  was  injured  to  the  same  extent,  whether 
the  writ  was  regular  or  irregular. 

With  respect  to  the  interpleader  order,  the  landlord  was  no 
party  to  it;  and  although  he  applied  to  be  paid  his  rent,  he 
did  not  thereby  deprive  himself  of  the  right  to  proceed  under 
the  statute  of  Anne. 

Cause  allowed,  with  costs. 


LALLY,  in  replevin,  t;.  CONCANNON. 

RsruBViN,  brought  against  a  poor-rate  collector,  for  a  distress  made  An  estate  was 

sold  in   the 
by  him  upon  premises  of  which  the  defendant  was  in  possession  as  incnmbered 

a  subsequent  occupier.    The  avowry  stated  that  a  rate  of  five  and  the  statute 

12  &  13  Vic., 
c.  77i  declares  that  the  purchaser  of  such  sold  estate  shall  hold  the  same  discharged 
**  from  all  rights,  titles,  charges  and  incumbrances  whatsoever/'  &c.  At  the  time 
of  the  sale,  there  were  arrears  of  poor-rate  due  out  of  some  of  the  denominations  sold. 
HeU,  that  the  purchaser  was  liable  for  such  arreaiy,  and  that  the  lands  might 
be  distrained  on  ror  same ;  the  poor-rate  not  being  a  charge  within  the  terms  of 
the  section. 

VOL.  3.  71  L 
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E.  T.  1653.  shillings  in  the  pound  had  been  made  on  the  premises  on  the  27th 
Queen's  Bench     ^  ^^  ,  ^  ^ 

• ^ '     of  November  1850,  R.  B.  Foster  being  rated  as  oocupier;  that  on 

LALLT 

^  the  17th  of  September  1851»  another  rate  was  madet,  R.B.  Foster 

CONCANNON  being  the  occapier;  and  that  after  the  said  rates  had  been  made, 
the  defendant  became  the  oocupier.  The  distress  was  made  in 
August  1852.  The  plaintiff  among  other  pleas,  {beaded  tha^  after 
the  rates  were  respectively  made,  and  whilst  R.  B.  Foster  oontiaaed 
in  occupation,  the  Commissioners  of  Incumbered  Estates  duly  eon- 
veyed  to  James  Thorngate  and  others  the  fee-simple  and  inheritance 
of  the  premises,  discharged  from  all  charges  and  incombranoeB ; 
that  after  the  execution  of  the  conveyance,  the  purchasers  entered, 
and  afterwards  demised  the  {Mremises  to  the  plaintiff,  who,  as  such 
tenant,  entered  and  continned  in  possession.  The  defendant  re- 
plied that  the  plaintiff  was  the  occupier  in  the  manner  stated  in 
the  avowry. 

On  the  trial  of  the  ease  before  Tokbsiis,  J.,  at  the  last  Assisei 
for  the  county  of  Galway,  there  was  given  in  evidence  the  deed 
of  conveyance  by  the  Coinmissioners  of  Incumbered  Estates  (bear- 
ing date  the  30th  of  July  1852),  to  J.  Thorngate  and  others,  and 
the  demise  by  the  latter  to  the  plaintiff.  The  plaintiff  also  gave  in 
evidence  the  schedule  of  incumbrances  lodged  for  the  purpose  of 
distribution  of  the  purchase-money,  dated  10th  of  February  1852, 
in  which  a  claim  of  the  Guardians  of  the  Tuam  Union  appeared 
for  poor-rate  on  said  premises;  and  there  was  an  entry  of  pay- 
ment on  foot  of  said  claim,  of  £61  for  arrears  of  poor-rate  due 
out  of  the  premises  sold ;  and  an  order  of  the  Commissioners,  dated 
25th  of  May  1B52,  was  read,  directing  this  sum  to  be  paid  to  the 
Guardians  for  unpaid  arrears  of  poor-rate  due  out  of  that  part 
of  the  lands  sold,  which  were  rated  under  £4,  and  unoccupied. 
The  receipt  of  the  chainnan  of  the  union  for  this  sum,  dated  30thr 
of  May  1852,  for  unpaid  arrears  due  on  lands  rated  under  £4,  and 
the  rental  under  which  the  premises  were  sold,  were  then  givan  in 
evidence — in  this  rental  these  premises  were  returned  as  unoccupied. 
Counsel  for  the  plaintiff  called  for  a  direction,  on  the  ground 
that  it  ai^peared,  by  the  order  of  the  Incumbered  Estates  Court, 
that  the  premises  on  which  the  rate  was  claimed  formed  one  of  the 
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teaementfl  for  wbich  tli«  £61  were  paid.    The  learned  Judge  was  E.  T.  1853. 
/....,              .           ,            «.    ,                                 V.  1                Queen's  Bench 
of  opimon  that  the  receipt  only  apphed  to  tenements  whieb  were     v.— v ' 

both  unoccupied,  and  also  rated  under  £4,  and  not  to  such  as  were  ^^ 

unoccupied,  but  rajed  over  £4.  cowcawwon 

They  also  called  for  a  direction,  on  the  ground  that  the  convey- 
ance from  the  Incumbered  Estates  Commissioners  passed  the  lands 
freed  and  discharged  from  all  charges  and  incumbrances :  this  the 
learned  Judge  refused,  but  directed  a  verdict  for  the  defendant, 
with  liberty  to  have  the  verdict  set  aside,  and  a  verdict  entered  for 
the  plaintiff,  if  the  Court  were  of  opinion  he  waa  wrong  in  that 
direction.  A  rule  nisi  having  been  obtained,  in  pursuance  of  the 
leave  reserved — 

Fitzgibbon  (with  him  Cwu:annon)  showed  cause. 

The  single  question  is,  does  a  purchaser  under  the  Incumbered 
Estates  Court  take  the  lands  discharged  from  arrears  of  poor- 
rate  ?  The  27th  section  of  12  &  13  Vie^  c.  77  (Incumbered  Estates 
Act),  does  not  apply  to  a  charge  of  this  description  ;  In  re 
Robins  (a)  ;  it  says  : — ^'  Every  such  conveyance  or  assignment 
*^  executed  by  the  Commissioners,  &c.,  shall  be  effectual  to  pass  the 
*'  estate,  &c.,  discharged  from  all  rights,  titles,  charges  and  incum-  * 

*'  brances  whatsoever,  affecting  the  leasehold  estate  or  interest,"  Saa. 
This  is  a  charge  of  a  public  nature,  and  the  words  used  in  that 
section  only  apply  to  charges  created  by  contract.  The  78th  section 
of  the  Poor-law  Act  authorises  the  Guardians  to  levy  the  rate  by 
diatress  on  rateable  premises,  and  the  Poor-law  collector  had  power 
to  distrain  any  thing  he  found  on  the  premises,  irrespective  of  Ihe 
ownership  of  the  land  ;  and  the  conveyance  from  the  Commissioners 
did  not  discharge  the  purchaser  from  the  payment  of  the  arrears  of 
poor-rate.  With  respect  to  the  question,  as  to  whether  the  arrears 
have  been  discharged  by  the  order  of  the  Commissioners;  that 
order  merely  reserved  a  sum  of  money  to  be  applied  in  the 
discharge  of  rates  on  lands  rated  under  £4  and  unoccupied, 
excluding  all  such  as  w^re  rated  over  that  amount :  but  even  sup* 
posing  the  order  bore  the  construction  contended  for,*  and  applied 
as  well  to  lands  unoccupied  as  to  those  both  unoccupied  and  rated 

(a)  4lr.  Jur.  145. 


LAUiY 
CONCANNOn 
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E.  T.  1853.  under  £4,  the  monej  was  not  paid  with  that  view,  and  cannot  now 
Queen*i  Bench 

bind  the  parties;  especially,  the  purchaser  was  a  stranger  to  the 

drder  of  the  Court. 

JR.  C  Walker  and  C.  Andrews^  contra. 

The  purchaser,  Thomgate,  under  whom  the  plaintiff  claimed, 
and  from  whom  he  derived  as  lessee,  took  a  title  under  the  deed 
from  the  Commissioners  of  Incumbered  Estates,  discharged  of  the 
arrear  of  poor-rate  for  which  this  distress  was  made,  and  the 
Guardians  of  the  Poor  were  actually  paid  the  poor-rate  avowed 
for  out  of  the  purchase-money  of  the  estate  by  the  payment  of 
the  £61,  under  the  order  of  the  Commissioners.  The  12  &  18 
Ftc,  c.  77)  s.  27,  passes  the  fee-simple  in  the  lands,  subject  only 
to  such  leases  and  tenancies  as  are  referred  to  in  the  schedule  to 
the  deed,  discharged  from  all  former  and  other  estates,  rights,  titles, 
charges  and  incumbrances  whatsoever  of  her  Majesty,  her  heirs  and 
successors,  and  of  all  other  persons  whatsoever. — [Lsfrot,  C.  J. 
No  issue  has  been  knit  on  the  effect  of  the  conveyance.] — The  issue 
is  on  the  allegation  that  Lially  became  a  tenant  under  Thomgate,  of 
the  lands,  discharged  from  poor-rate  arrears. — [Moobs,  J.  It  does 
not  seem  to  me  to  come  within  the  issue  on  the  pleadings ;  but  as 
the  parties  have  taken  this  course  at  the  trial,  I  do  not  know  that 
we  are  to  object  to  it.] — The  subject  matter  of  poor-rate,  as  re- 
coverable by  distress  on  the  lands,  comes  properly  within  the  wwds 
and  intention  of  the  Act  of  12  &  13  Fife,  c  77,  s.  27,  as  a  right  <m- 
charge  on  the  lands.  The  words  of  the  Act  are  comprehensive 
enough,  and  the  intention  may  be  presumed  to  be  to  cover  so  exten- 
sive a  liability  as  arrears  of  poor-rate,  so  far  as  the  same  would 
constitute  a  liability  on  the  purchaser  under  the  statute.  The  lands 
on  which  the  distress  was  made  were  rated  for  the  rates  in  question 
as  on  an  owner  or  occupier,  and  by  the  parliamentary  deed  were 
conveyed  to  Thomgate  as  premises  unoccupied,  and  the  possession 
thereof  conveyed  to  him  by  the  deed.  It  is  therefore  argued  on 
the  other  side  that,  notwithstanding  the  conveyance,  Thomgate 
became  immediately  liable  to  distress  for  the  arrears,  through  the 
taking  possession  under  the  deed.    By  the  7Bth  section  of  I  &  2 
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Vie.f  c.  56,   the  purchaser's  liability  would  also  remain,  in  case  £.  T.  1853. 

Que€n*s  Bench 
of  leasing  the  lands,  for  the  tenant  has  a  right  to  be  indemnified     « , ^ 

bj  the  landlord  against  any  distress  for   arrears.    Poor-rate  is  .^^ 

as  much  a  charge  as  any  rentcharge.  It  is  not  necessary  to  concaknok 
consider  the  case  of  conveyances  subject  to  leases,  when  the  arrear 
would  properly  be  a  charge  on  such  tenants  thereunder,  and  not 
charges  on  the  purchaser.  The  case  In  re  Rohiw^  Estate  does  not 
govern  this  case,  as  there  any  claim  for  labour-rate  had  not  arisen, 
or  was  not  ascertained  as  a  specific  charge  at  the  time  of  the  parlia- 
mentary conveyance,  but  was  to  depend  on  some  future  presentment 
by  a  grand  jury  of  a  portion  of  a  general  baronial  liability. 

Further,  the  £61  paid  to  the  Guardians,  under  order  of  the  Com- 
misdoners  of  the  Incumbered  Estates  Court,  must  be  taken  to  have 
included  the  arrear  of  poor-rate  distrained  for.  The  denuind,  as 
against  the  lands  sold,  must  be  against  the  purchaser,  as  he  took  the 
premises  under  the  statutable  conveyance  as  unoccupied,  and  the 
possession  to  be  given.  The  claim  the  Guardians  made  in  the  In- 
cumbered Estates  Court  related  to  such  arrears,  as  well  as  such 
as  were  due  in  respect  of  premises  rated  under  £4.  The  orders  of 
the  Court  apply  to  both  characters  of  claim.  The  argnment  of  the 
other  side  is,  that  the  receipt  taken  by  the  Guardians  was  for  £61, 
for  arrears  on  tenements  rated  under  £4,  and  unoccupied;  but  it 
must  be  read,  to  make  it  intelligible,  as  applied  to  unoccupied  pre- 
mises, as  well  as  those  rated  under  £4.  Such  construction  is  in 
conformity  with  the  orders,  and  necessary  to  carry  out  the  intention, 
as  otherwise  the  term  "  unoccupied"  would,  as  regards  the  £4  rating, 
be  inapplicable,  as  such  rates  fall  on  the  owner,  whether  occupied 
or  unoccupied,  and  would  not  include  the  rates  on  unoccupied  tene- 
ments generally. 

Lbfbot,  C.  J. 

Assuming  it  was  open  to  the  plaintiff  to  rely  on  the  points 
argued,  we  are  of  opinion  that  both  should  be  ruled  against 
him.  But  if  the  pleadings  were  carefully  scanned  and  examined, 
it  might  be  found  that  these  points  were  not  open  to  him.  The 
first  point  was,  as  to  the  rate  being  for  unoccupied  lands,  that 
is,  the  lands  on  which  the  distress  was  made :  we  are  of  opinion  the 
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E.  T.  1863.  evidence  does  Dot  support  the  aUegation  of  sn  actual  payment  of 

^^.^     this  rate  for  those  lands ;  we  decide  not  upon  the  subseqneBt  teU, 

but  on  the  receipt,  which  is  the  act  of  both  parties  at  the  time  of 

coNCANHOV.  payment.  A  claim  was  made  for  rates  on  land,  rated  under  £4, 
and  unocc^ipiedy  but  when  the  money  is  paid  by  those  liaUe,  a 
receipt  is  given  for  "unpaid  arrears,  due  on  lands  rated  nadsr 
£4."  Is  not  that  evidence  that  the  rate  was  paid  on  that  aoooont 
exclusively,  and  not  on  the  nnooeapied  lands? 

As  to  the  second  question,  whether  or  not  the  conveyance  from 
the  Incumbered  Estates  Court  releases  the  lands  from  arrears  of 
poor-rate  ?  It  might  be  sufE&cient  to  say  thai  this  was  decided  in 
substance  on  an  appeal  before  the  Privy  Council,  upon  the  qoestion 
of  the  labournrate :  In  re  Robim^  Estate.  But  the  Incumbered 
Estates  Court  Act  enacts  *'  that  every  such  conveyance,  executed 
'^as  aforesud  by  the  Commissioners  upon  the  sale  of  land,  shall 
"  be  effectual  to  pass  the  fee-simple  and  inheritanee  of  the  Und 
"  thereby  expressed  to  be  conveyed,  subject  to  such  tenancies,  lesses 
"and  under-leases  as  shall  be  expressed  or  referred  to  therein 
"  as  aforesaid,  but  save  as  aforesaid,  and  as  hereinafter  provided, 
"  discharged  from  all  former  and  other  estates,  rights,  titles,  charges 
"  and  incumbrances  whatsoever  of  her  Majesty,  her  hdrs  and  sue- 
"  oessors,  and  of  all  other  persons  whomsoever,"  &c  It  is  plain  tlMt 
the  words  "rights,  titles"  cannot  embrace  poor-rate,  and  the  only 
word  under  which  it  could  be  argued  to  come  would  be  ''chaises;*' 
but  when  we  consider  the  Poor-law  Act,  and  that  thereby  there  is 
imposed  a  liability  on  land,  yet  that  liability  is  not  a  charge,  sudi  ss 
Courts  are  conversant  with.  The  Poor-law  Guardians  could  not  file 
a  petition  to  sell  the  lands  for  arrears  of  poor-rate  as  a  charge. 
The  Poor-law  Act  itself  does  not  make  the  rate  a  charge.  The 
rate  thereby  imposed  is  to  be  made  on  the  occupier  of  a  rateal^e 
hereditament,  that  is,  land  liable  to^be  charged,  but  the  land  itself  is 
not  charged ;  and  further,  there  is  a  substantive  section,  making  the 
occupier  liable,  if  the  previous  occupier  had  not  paid  the  rate.  Now, 
if  the  lands  were  charged,  there  would  be  no  necessity  for  the  subse- 
quent section,  making  the  subsequent  occupier  liable,  for  he  most 
take  it  cum  onere.  Upon  both  points,  therefore,  the  case  must  be 
ruled  against  the  plaintiff. 
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Moore,  J.  E.  T.  1853. 

I  entertain  great  donbts  whether  the  points  were  properlj  raised     s*.^, * 

on  the  pleadings.    The  correct  course  would  haye  been  to  hare  ^^ 

craved  oyer  of  the  purchase-deed,  and  pleaded ;  but  assuming  the  cokcannon 
question  open  as  to  the  operation  of  the  Incumbered  Estates  Act, 
I  am  clearly  of  opinion  it  never  was  the  intention  of  the  Legis- 
lature, nor  is  it  the  effect  of  the  statute  12  &  13  VUs.,  c.  77,  to  dis- 
charge the  purchaser  from  the  payment  of  poor-rate,  or  of  any  public 
demand  of  that  nature.  The  decision  of  the  Privy  Council,  In  re 
Robins*  Estate^  is  exactly  in  point. 

With  regard  to  the  other  question,  it  is  in^possible  to  say  it 

could  be  raised  on  the  pleadings  ;  however  we  have  heard  it  argued, 

and  I  fully  concur  in  the  view  taken  by  my  Lord  Chief  Justice, 

as  to  the  effect  of  the  receipt. 

Cause  allowed,  with  costs.* 

*  Ceahptom  and  Febrin,  J.J.,  were  absent. 


COPPINGER  V.  SYNNOTT. 

Nov.  14. 

Assumpsit,  f<Mr  work  and  labour  done  by  the  plaintiff,  as  attorney  An  attorney 

retained  for 

and  solicitor  for  the  defendant. — Plea,  the  general  issue.     On  the  the  conduct  of 

a  Chanceiy 

trial,  the  plaintiff  claimed  the  amount  of  two  bills  of  costs — one  for  soit,  and  ac 

law  business,  and  the  defence  to  that  demand  was,  that  the  business  retelnfr,  ^ero- 

was  useless ;  and  upon  that  issue  the  jury  found  for  the  defendant.  JJ^^  ^^ 

The  second  bill  of  costs  was  for  business  done  in  conducting  a  Chan-  ^^^^^  ^^ 

eery  cause.    The  defence  relied  on,  as  to  this  claim,  was  that  the  ce«^g8»  f  nd 
•'  '  cannot,  with- 

Chancery  cause  was  still  pending  and  undetermined.    It  was  a  re-  out  due  notice, 
^  JT  o  ^jj^  before  the 

demption  suit,  in  whieh  Synnott  was  plaintiff;  and  there  had  been  suit  is  teimi. 

nated,  rescind 
a  decree  to  account,  and  several  proceedings  had  been  taken  in  the  that  contract, 

and  sue  on  a 
Master's  office  under  the  decree.    The  cause  had  been  set  down  for  quantum 

final  hearing  since  the  commencement  (^  this  action,  and  had  not 

been  heard  when  this  action  was  at  trial.    The  plaintiff  was  still 

acting  as  solicitor  for  Synnott  in  the  Chancery  cause.    Upon  this 
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M.  T.  1868.  state  of  facts,  Counsel  for  the  defendant  insisted  that  the  action  for 

^'^?^-  -     the  latter  bill  of  costs  was  not  maintainable,  and  called  upon  the 

COFFINGEB    j^^g^  ^  direct  the.  jury  accordingly.     His  Lordship  left  it  to  the 

8TNHOTT.     jury  to  say  whether  the  work  was  done,  reserving  liberty  to  the 

defendant  to  move  to  enter  a  verdict  for  him,  or  a  nonsnit^  if, 

nnder  the  circumstances,  the  Court  should  hold  the  action  not  to  be 

maintainable ;  and  the  jury  found  for  the  plaintiff  on  this  demand. 

J.  E,  Waishf  having  obtained  a  conditional  order,  according  to 

the  leave  reserved — 

» 

Maedanogh  (with  him  O^Hagtin)  now  showed  cause. 

Two  essential  elements  here  are  wanting,  to  show  the  plaintiff 
disentitled  to  recover : — First,  it  should  have  been  proved  that  the 
plaintiff  had  abandoned  the  cause ;  secondly,  that  injury  had  re- 
sulted to  the  defendant,  in  consequence  of  such  abandonment:  Row- 
son  V.  Earl  (a).  That  case  decides  that  an  attorney  is  not  bound  to 
proceed,  if  no  injury  result  to  the  client.  Vansandan  v.  Brown  (6). 
It  was  there  held  that  an  attorney  could  not  be  compelled  to  proceed 
to  the  end  of  a  suit,  in  order  to  entitle  him  to  his  costs. — [Cbamt- 
TON,  J.  Have  you  any  authority  to  show,  that  while  the  cause  is 
proceeding,  an  attorney  may  split  his  right  of  action  into  several 
parts  ?] — ^None,  save  the  inference  to  be  drawn  from  those  cited : 
2Bm.,L.C^  11. 

/.  E.  WaUh,  contra. 

An  attorney  is  entitled,  on  giving  due  notice  to  his  client,  to  re- 
scind the  contract,  and  sue  on  a  quantum  meruit ;  and  that  was  the 
ground  relied  on  in  these  cases  cited ;  but  here,  the  contract  was 
not  rescinded,  and  the  only  question  is,  was  there  an  existing 
contract  ?  Harris  v.  Osborne  (c).  Where  a  client  employs  an  at» 
tomey  to  conduct  a  suit,  it  is  an  entire  contract  to  cany  on  the 
suit  to  its  termination ;  it  is  determinable  by  the  attorney  only  on 
reasonable  notice:  Nieholls  v.  WUson{d)\  Whitehead  y,  Lord{e), 

(a)M.&MaL58a  (6)  9  Bing.  402. 

(0  2  Cr.  ft  M.  029.  (</)  11  M.  ftW.  106L 

(e)  7  Ex.  691. 


COMMON  LAW  REPORTS.  565 

(yHagan,  in  reply.  M..T.  1853. 

»•«.  *     .1  1    /.         ,.        ,     ..  11.     QueeiCtBench 

The  contract  was  to  do  the  work  from  time  to  time ;   and  there  is     ^„     ^  ■  ,/ 

no  contract  to  do  the  work  for  a  specmc  sum. 


V. 
STNNbTT. 


Lefbot,  C.J. 

The  contract  was  an  entire  contract  prtm^/act>  ;  but  it  may  be 
waived,  and  the  Court  may  make  an  order  to  discharge  the  attorney, 
and  then  he  may  bring  his  action.  This  was  a  contract  to  do  certain 
work,  on  a  quantum  meruit;  and  that  is  a  specific  contract. 

Nonsuit  entered. 


KINAHAN  V.  MALYN. 

iVcw.  14,  15. 

Case. — The  declaration  stated  that  the  defendant  had  sued  out  of  a  writ  of  or. 

the  Court  of  Common  Pleas  a  writ  of  capitis  ad  satisfaciendum^  Iri'th^e  S?^ 

against 'one  Thomas  De  Wilton,  directed  to  the  Sheriff  of  the  city  J^^^t   W 

of  Dublin,  commanding  him  to  take  the  said  Thomas  De  Wilton,  S?*^  ^^  ^* 
°  '  '  W.,  the  real 

according  to  the  exigency  of  said  writ,   in  execution,  for  a  debt  debtor.    Hay- 

ing  him  m 
of  £150,  recovered  by  the  defendant,   and  £17  damages.     That  custody,  he 

took  him  to 
the  defendant  duly  caused  said  writ  to  be  delivered  to  the  plain-  the  establish- 
ment of  the 
tiff,  as  such  Sheriff.     That  the  plaintiff,  as  such  Sheriff,  arrested  defendant  (the 

plaintiff  in  the 
execution),  who,  being  from  home,  his  foreman,  in  answer  to  an  inquiry  from  the 
Sheriff 's  bailiff,  told  him  T.  W.  was  the  real  defendant.  Thereupon  the  Sheriff 
conreyed  T.  W.  to  the  marshalsea ;  and  afterwards,  an  application  being  made  to 
discharge  T.  W.-  from  custody,  at  the  defendant's  request,  the  motion  for  the 
discharge  of  T.  W.  was  deferred  until  the  following  day,  when  defendant,  haying 
discoYored  his  mistake,  notified  to  the  Sheriff  that  the  wrong  person  was  in  cus- 
tody ;  and  the  Court  discharged  T.  W.,  who  then  brought  an  action  against  the 
Sheriff  for  false  imprisonment,  and  judgment  having  gone  by  de&nlt,  damages  were 
assessed  and  paid  by  the  Sheriff.  The  Sheriff  then  brought  an  action  against  the 
deifendant,  allegmg  a  false  and  wilfril  representation  by  the  roreman  of  die  defendant, 
.  whereby  he  was  induced  to  detain  T.  W.  in  custody.  Held^  there  was  no  eyidence 
to  connect  the  defendant  with  the  representation  of  his  foreman,  and  that  such 
representation  was  not  false  or  wilful,  masmuch  as  it  was  made  in  answer  to  the 
Sheriff's  inquiries,  and  when  made,  was  beUeved  to  be  true. 

VOL.  3.  72  L  • 
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M.  T.  1653.  one  Henry  De  Wilton,  as  and  in  mistake  for  Thomas  De  Wilton, 

. '     and  under  the  supposed  authority  of  the  said  writ,  and  believing 

him  to  be  the  said  Thomas  De  Wilton.  That  Henry  De  Wilton 
was  for  a  short  time,  to  wit,  ten  minutes,  in  such  custody  of  the 
plaintiff;  and  before  he  was  conveyed  to  prison  by  the  plaintiff, 
Henry  De  Wilton  alleged  to  plaintiff  that  he  was  not  Thomas 
De  Wilton,  named  in  the  writ ;  and  thereupon  plaintiff  was  aboat 
to  discharge,  and  would  then^  and  there  have  discharged,.  Henry 
De  Wilton  from  the  said  arrest ;  yet,  the  defendant  well  knowing, 
&c.,  for  the  purpose  of  preventing  the  plaintiff  discharging  Henry 
De  Wilton  from  his  custody,  which  the  plaintiff  was  about  to  do^ 
and  would  otherwise  have  done,  and  to  cause  Henry  De  Wilton 
to  be  conveyed  and  committed  to  prison  by  the  plaintiff,  under 
the  supposed  authority  of  said  writ,  he  (the  defendant),  wilfully, 
falsely  and  negligently,  represented  and  declared  to  the  plaintiff, 
so  being  such  Sheriff,  that  Henry  De  Wilton,  who  was  so  arrested 
by  the  plaintiff,  and  was  then  in  the  plaintiff's  custody,  was  Thomas 
De  Wilton,  against  whom  the  writ  at  the  suit  of  the  defendant 
had  so  issued,  and  required  the  plaintiff,  so  being  such  Sheriff, 
to  keep  and  detain  Henry  De  Wilton;  and  the  defendant,  by  so 
falsely  representing,  &c.,  and  by  directing  and  requiring  the  plain- 
tiff to  keep  and  detain  Henry  De  Wilton,  under  the  supposed 
authority  of  the  said  writ,  for  the  space  of  six  days,  until  the 
discharge  of  Henry,  De  Wilton,  caused  and  induced  the  plaintiff, 
as  such  Sheriff,  to  keep  and  detain  Henry  De  Wilton  in  the 
plaintiff's  custody,  as  such  Sheriff,  under  the  said  supposed  autho- 
rity of  said  writ ;  and  the  plaintiff  being,  during  all  that  time, 
ignorant  that  Henry  De  Wilton  was  not  the  person  against  whom 
the  writ  had  issued,  but  on  the  contrary,  confiding  in  the  aforesaid 
false  representation  ahd  declaration  of  the  defendant,  and  believing 
same  to  be  true,  did,  by  reason  and  means  of  said  false  repre- 
sentation, keep  and  detain  Henry  De  Wilton  in  his  custody,  as 
such  Sheriff,  under  the  said  supposed  authority,  in  the  Fonr-Ck>nrt8 
Marshalsea  prison,  for  a  long  time,  after  the  plaintiff  was  about 
to  discharge,  and  would  have  discharged,  him  from  custody,  to 
wit,  from  the  making  of  such  false   representation,  for  six   days. 
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until  he  was  discharged  by  order  of  the  Court  of  Common  Pleas,  M.  T.  1853.- 
by  reason  whereof  Henry  De  Wilton  sued  plaintiff,  both  for  the 
prior  and  subsequent  detention,  so  occasioned  by  the  false  repre- 
sentation of  the  defendant,  and  the  costs  of  Henry  De  Wilton, 
occasioned  thereby ;  and  obtained  a  verdict  and  judgment  against 
the  plaintiff  for  damages  and  costs,  amounting  to  £98,  which 
plaintiff  paid,  and  that  plaintiffs  thereby  incurred  costs  in  such 
action,  amounting  to  £66. 

The  second  count  varied  from  the  first,  by  alleging  that  the 
defendant  wilfully,  &c.,  caused  and  procured  one  James  Boon 
falsely  to  represent  and  declare  to  the  plaintiff  that  the  said  James 
Boon  was  well  acquainted  with  the  person  of  Thomas  De  Wilton, 
and  that  Henry  De  Wilton,  who  was  arrested,  was  said  Thomas 
De  Wilton.     Plea— not  guilty. 

The  case  was  tried  at  the  Sittings  after  Trinity  Term,  before 
Crampton,  J.  It  appeared,  in  evidence,  that  the  plaintiff,  in 
the  year  1851,  was  High-sheriff  of  the  city  of  Dublin,  and 
the  defendant  was  a  partner  in  -  the  firm  of  Buckmaster  &  Co., 
Tailors.  This  firm,  having  a  judgment  against  Thomas  De  Wil- 
ton,  then  quartered  with  his  regiment  in  Dublin,  caused  a  writ 
of  capias  ad  satisfaciendum  to  be  issued,  and  delivered  to  the 
Sheriff  for  executioui  The  Sheriff  accordingly  issued  his  war- 
rant to  his  bailiff  to  arrest  Thomas  De  Wilton.  On  the  7th . 
of  November  1851,  the  bailiff  arrested  Henry  De  Wilton,  in 
mistake  for  Thomas,  who  was  his  brother,  and  having  detained 
him  for  a  abort  time,  conveyed  him  in  a  covered  car  to  the 
plactt  of  business  of  defendant,  for  the  purpose  of  identification. 
The  defendant  was  then  absent;  but  James  Boon,  the  foreman 
of  the  defendant,  upon  the  refusal  of  Henry  De  Wilton  to  leave 
the  car,  went  out  of  the  shop,  at  the  request  of  the  bailiff,  to 
the  car,  and  there,  by  the  light  of  a  match,  said  he  was  able 
to  identify  Henry  De  Wilton  as  the  defendant  in  execution. 
Henry  De  Wilton  did  not  at  that  time  deny  his  identity,  but 
said  nothing.  He  was  then  taken  to  the  Marshalsea,  and  shortly 
after,  the  bailiff  returned  to  Boon,  and  brought  Boon  to  the 
Marshalsea,   in   order   to   be   satisfied  of  the   identity  of  the  pri- 
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Boon,  having  again  seen  Heniy  De  Wilton,  infomied 
the  bailiff  that  he  belieyed  he  was  the  right  man,  bat  was  not 
quite  sure  about  it.  Boon  subsequently  expressed  to  the  defend- 
ant some  doubt  as  to  the  identity  of  the  prisoner.  The  de- 
fendant was  not  in  his  place  of  business  at  all  when  the  bailiff 
brought  the  prisoner  to  be  identified ;  and  it  did  not  appear  that 
he  interfered,  or  authorised  his  servants  to  make  any  atatements 
whatever  to  the  bailiff.  On  the  following  day,  the  Sheriff  ap- 
prised the  defendant  that  he  feared  the  wrong  person  had  been 
arrested,  and  that  he  was  ready  to  discharge  him,  with  the  de- 
fendant's assent.  The  defendant  refused  to  interfere,  or  to  send 
Boon  again  to  the  Marshalsea,  believing  that  the  proper  person 
had  been  arrested;  also,  that  if  there  had  been  a  mistake,  he 
ought  not  to  interfere  any  further  in  the  matter,  but  allow  the 
responsibility  to  rest  on  the  Sheriff;  which  refusal  was  comma- 
nicated  to  the  bailiff.  Upon  the  evening  of  the  1 1th  of  November, 
a  notice  was  served  on  the  defendant,  that  an  application  would  be 
made  the  following  morning,  at  the  sitting  of  the  Court  of  Common 
Fleas,  for  the  prisoner's  discharge,  which  motion  was  adjoomed 
until  the  following  day,  at  the  request  of  the  defendant.  In  the 
interval.  Boon  went  to  the  Marshalsea,  and  there  ascertained  his 
error,  with  regard  to  the  supposed  identity.  A  note  was  then 
written  by  the  defendant's  attorney  to  the  Sheriff,  informing  him 
that  a  wrong  person  had  been  arrested,  and  that  he  considered 
the  Sheriff  ought  to  discharge  him  out  of  custody.  In  reply 
to  this,  the  Sheriff  wrote,  offering  to  discharge  the  prisoner,  on 
receipt  of  a  written  discharge  or  direction  from  the  defendant^  to 
which  the  defendant  gave  no  reply.  The  motion  for  the  diachazge 
was  moved  on  the  13th  of  November,  when,  after  hearing  Coun- 
sel on  both  sides,  the  prisoner  was  discharged,  and  the  defendant 
directed  to  pay  the  costs  of  the  motion.  Henry  De  Wilton  there- 
upon brought  an  action  against  the  Sheriff,  and  recovered  £50 
damages  and  6d.  costs;  and  for  the  loss  occasioned  thereby,  the 
present  action  was  brought 

On  the  close  of  the  plaintiff's  case,  Counsel  for  the  defendant 
called  for  a  nonsuit,  on  the  ground  that  there  was  no  du^  cast 
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to  interfere  in  the  execution  of  the  wnt ;  and  secondlj,  that  there 

was  no  evidence  of  any  aathority  given  by  the  defendant,  express 

or  implied,  to  Boon,  from  the  nature  of  his  employment,  to  make 

any  of  those  statements  proved  as  to  the  identity  of  the  prisoner, 

or  at  all  to  interfere  in  the  execution  pf  the  writ.    The  learned 

Judge  refused  to  nonsuit,  but  reserved  the  points. 

For  the  defence,  the  defendant  was  examined,  and  deposed  that 
he  had  never  given  any  authority  to  Boon,  or  any  person  in  his 
employment,  to  interfere,  or  make  any  statement  to  the  bailiff,  and 
that  whatever  was  said  or  done  by  him  in  relation  to  the  dechuration 
or  arrest  was  without  his  consent  or  knowledge;  that  he  did  not 
send  or  authorise  Boon  to  go  to  the  Marshalsea  to  see  the  prisoner ; 
and  that  he  did  not  interfere  at  all  in  the  matter  of  the  arrest  or 
detention.    This  statement  was  uncontradicted. 

On  the  close  of  the  case,  defendant's  Counsel  called  on  the  Judge 
to  direct  the  jury  to  find  for  the  defendant — this  he  refused  to  do, 
but  leilt  the  case  to  the  jury,  who  found  for  the  plaintiff — damages, 
£98. 

An  order  nisi  having  been  obtained  to  set  aside  this  verdict,  and 
to  enter  a  nonsuit,  pursuant  to  leave  reserved,  or  to  set  aside  the 
verdict,  on  the  ground  of  the  admission  of  illegal  evidence  and 
misdirection,  and  as  being  against  evidence  and  contrary  to  the 
charge  of  the  learned  Judge — 

Maedonogh  (with  him  RoUeston)  showed  cause. 

The  only  question  in  this  case  is,  was  there  any  evidence  of 
authority  given  to  Boon  to  make  the  statements  he  had  made 
to  the  Sheriff  or  bailiff?  Boon  had  doubts  as  to  the  identity  of 
the  prisoner,  and  was  guilty  of  negligence,  and'  acted  without 
adequate  knowledge;  and  the  defendant  cannot  now  be  allowed 
to  disavow  the  acts  of  his  servant  and  agent.  The  bailiff  went 
to  the  defendant's  place  of  business  at  a  reasonable  hour,  and  Boon 
represented  the  defendant  in  his  absence — ^he  being  his  foreman ; 
and  further,  we  have  the  defendant's  attorney  adopting  the  act 
of  Boon :  fix>m  all  these  circumstances  taken  together,   the  Court 
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Queen  a  Bertch    „         ,  -.         ,   v 
, '      Humphrys   v.  Pratt  {a), 

KINAHAN 

V. 

MALTN.  Fitzgibbon  and   2>.  Lynch,  contra. 

The  charge  against  the  defendant  in  the  first  count  of  the  decla- 
ration is,  that  he  wilfiilly,  ialsely  and  negligently  made  the  repre- 
sentation; and  in  the  second  count  the  allegation  is,  that  Boon 
made  it,  and  both  these  allegations  are  contradicted  by  the  evi- 
dence. The  arrest  took  place  before  the  representation  was  made; 
the  ground  of  action,  therefore,  was  not  proved — namely,  that  tbe 
defendant  induced  the  bailiff  to  arrest  the  plaintiff  and  commit 
'him  to  prison.  The  Sheriff  was  at  the  time  a  wrong-doer,  and 
it  is  but  one  trespasser  suing  another.  There  was  nothing  fnudu- 
lent  in  Boon's  act,  he  acted  bona  fde,  supposing  the  right  person 
had  been  arrested.  In  Humphrys  v.  Pratty  the  statement  was 
made  gratuitously  by  the  plaintiff  in  the  execution.  Here  Boon's 
act  was  altogether  independent  of  the  defendant.  He  was  not  his 
agent  for  any  such  purpose ;  he  might  as  well  be  looked  on  as 
the  agent  of  the  plaintiff:  Collins  v.  Evans  {b).  Further,  fraud 
is  an  essential  ingredient  in  an  .  action  of  this  nature :  Tt^lor  ▼. 
Ashton  (c)  ;  and  no  fraud  was  even  suggested. 

Rolleston  replied. 

Boon,  by  ^his  acts,  constituted  himself  agent  to  the  defendant. 
He  was  the  party  who  served  the  writ  on  the  real  defendant, 
and,  having  identified  the  party,  he  adopted  the  Sheriff  as  hi& 
agent :  Adamson  v.  Jarvis  (d).  Boon  did  not  act  for  his  own 
benefit ;  and  a  subsequent  assent  by  another  to  an  act  of  tres- 
pass, done  for  his  benefit,  will  make  him  a  trespasser  by  relation : 
Wilson  V.  Barker  (e)  ;  M'Loughlin  v.  Pryor  (/). 


Perrin,  J. 

I  think  there  is  no  evidence  that  Boon  wilfully  and  falsely  stated 


(a)  3Bli..  N.  S.,  154. 
(c)  U  M.  &W.  401. 
(e)  4  B.  &  Ad.  614. 


(6)  4  Bing.  m\  S.  C,  5  Q.  B.  805. 
(</)  4  Bing.  m. 
(/)  Car.  &  M.  365. 
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that  Henry  De  Wilton  was   the  man  to  be  arrested.     There  is  M.  T.  1853. 

.,  _        ,  .      ,         ,  ,  .,  ,       \      ,    ,.        ^    Queen'sBench 

evidence  that  he  was  mistaken,  but  also  evidence  that  he  beueved 

what  he  said  was  true.    Further,  there  is  no  evidence  to  show 

that  his  act  was  the  act  of  the  defendant ;  for  it  does  not  appear 

to  have  come  to  the  knowledge  of  the  defendant  that  the  person 

arrested  was  not  the  right  person,  until  the  12th.    But  there  is  no 

evidence  that  Boon  falsely  stated  he  was  the  right  person,  and, 

therefore,  not  such  a  statement  a9  supports  the  allegation  in  the 

declaration. 


Lefrot,  C.  J. 

In  this  case  we  are  of  opinion  that  the  Judge  would  have  acted 
right  if  he  had  nonsuited  in  the  first  instance ;  however,  the  learned 
Judge  reserved  tha  question  for  the  Court,  and  we  think  a  nonsuit 
must  be  entered. 

This  is  an  action  for  a  wilful  and  false  representation,  whereby 
the  plaintiff  alleges  he  was  deceived,  and  in  consequence  of  that 
deceit  the  detention  of  the  party  complained  of  took  place.  There 
is  no  evidence  to  sustain  that  allegation ;  no  evidence  to  charge 
the  defendant  with  any  one  personal  act;  nor  is  there  any  evi- 
dence of  a  wilful  and  false  representation  by  Boon,  for  whose 
act  the  defendant  is  sought  to  be  made  responsible,  nor  of  any 
authority  in  him  to  make  a  represelitation  to  the  plaintiff;  nor 
evidence  of  the  adoption  of  that  wilful  and  false  representation, 
even  if  there  could  be  any  such  adoption  in  point  of  law,  as  to 
make  him  liable  substantively  and  independently.  We,  therefore, 
are  of  opinion,  there  is  a  total  defect  of  eyidence  to  sustain  the 
allegations  in  the  declaration.  The  case  is  clearly  distinguishable 
from  the  case  of  Humphrys  v.  Pratt  ;  there  the  party  acted  for 
himself,  in  a  matter  constituting  the  trespass,  .setting  the  Sheriff  in 
motion,  and  requiring  him  to  seize.  In  the  present  case  there  was 
no  personal  intervention. 

'  But  it  is  said  this  action  is  brought  for  the  subsequent  deten- 
tion. There  is  something  novel  in  this ;  a  party  is  liable  for  the 
original  detention,  and  sued,  and  then  the  original  cause  of  action 
is  sought  to  be  split  into  two  causes  of  action,   one  laying  the 
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M.  T.  1953.  detention  as  the  subject  of  consequential  damages,  and  the  other 
Queen'sBench  .        ^        ,        ,  . 

^ ^— ^^  a  separate  action  for  that  detention. 

KINAHAN 


V, 
MALTN. 


Crampton,  J.,  concurred. 


Perbiit,  J. 

On  the  evidence,  there  was  nothing  to  go  to  the  jury  to  wammt 
them  in  finding  that  Boon  had  falselj  and  wilfidlj  represented  any 
thing  in  the  matter. 


MOOBE,  J. 

I  concur.  The  only  difficulty  I  felt  was,  as  to  the  transaction  of 
the  12th  instant,  in  which  the  attorney  of  the  defendant  took  part; 
but  on  looking  at  it,  I  think  it  was  nothing  but«what  either  prin- 
cipal or  attorney  might  do.  But  there  was  no  evidence  to  go  to 
the  jury  to  connect  Malyn  with  any  false  representation,  and  the 
only  question  in  the  case  was,  as  to  the  efiect  of  the  evidence. 

Judgment  of  nonsuit  accordingly. 
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Exch,  Cham. 


ttfcitqntv  Citimhtv.* 


SCOTT 

v. 

TE[E  MIDLAND  GREAT  WESTERN  RAILWAY  CO. 

(Error  from  the  Court  of  Common  Pleat.) 

Nov.  16,  23. 

This  was  a  writ  of  error,  brought  on  a  judgment  pronounced  by  B,   by  letter, 

the  Court  of  Common  Pleas,  in  Easter  Term  1852.     The  facts  and  the  goocUii^ 

arguments  are  fuUj  stated  in  the  report  on  the  bill  of  exceptions,  before  the  re- 

^«.#^  T>  AQ  moral  of  the 

ante,  p.  69.  go^,^  ^  ^j^^^ 

party  came 

forward  daim- 

Nt^er  and    Ofu^ayy  appeared  as  Counsel  for  the  plaintiff  in  ing  property  in 

error  \ -^  refined  to 

remoTe   them, 
Duggan  and   Richard  Armstrong,   for  the  defendants.  unless  he  got 

an  indemnity, 
which     was 

The  following  cases  were  cited :  Jackson  v.  Rogers  (a) ;  Pic*-  given,    with 

ford  Y.  The  Grand  Junction  Railway  Co,  {h) ;  Bac.  Abr,,  Car-  detain    the 

Tier,  B;   Story  on  Bailments,  p.  328;    Willis  v.   Peckham(c);  l^usfiSf 

Massiter  v.  Cooper  {d)\   Ashmole  v.   Wainrighi  {e) -,  Cartwright  ^tled*  tJ" 

V.  Rowley  {f);    Wakefield  ▼.  Newhon{g)\  Close  v.  Phipps{h)',  [^«^  ^f", 

Cheesman  v.  Exall{i)\    Chippendale  v.  The  Lancaster  and  York-  of  trover^    ^ 

^hire  Railway  Co.  (k) ;  Austin  v.  The  Manchester  and  Lincolnshire  for  these 

goods,  affinn- 
Railway  Co.  (I) ;    Carr  v.  The  Lancashire  and  Yorkshire  Rail'  ing  the  jndg. 

ment    of  the 
way  Co.(m).  Common 

Pleas,  that  this  second  agreement  was  a  binding  contract  on  A. 
Held  ahot  the  agreement  to  abandon  the  former  contract,  and  to  carry  the  goods, 
was  sufficient  consideration  for  the  contract. 

(a)  2  Show.  332.  (6)  8  M.  &  W.  372. 

(c)  1  Br.  &  B.  515.  {d)  4  Esp.  260. 

(e)2Q.B.837.  (/)  2  Esp.  723. 

(^)  6  Q.  B.  276.  (A)  7  M.  &  Gr.  586. 

(0  6  Ex.  341.  (A)  21  Law  Jour.  22,  Q.  B. 

(0  Ibid,  179,  C.  P.  («)  Ibid,  261,  Ex. 
*  Pbnmsfatbbr,  B.,  Richabdb,  B.,  and  Moore,  J.,ab8entibu8, 
VOL.  3  73  L 


SCOTT 
V, 


WAT. 
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M.  T.  1853.        Lefboy,  C.  J.,  pronounced  the  unanimous  judgment  of  thiB  Ck>tirt9 
Each.  Cham,       -,      ,         ,      .    ,  -   ,      ^  ,    , 

affirming  the  judgment  of  the  Court  below : — 

This  is  a  writ  of  error,  brought  on  a  judgment  of  the  Court 

MIDLAND      of  Common  Pleas  on  a  bill  of  exceptions.     Monahan,  C.  J^  left 

the  case  to  the  jury  upon  this  point,  that  the  Company,  before 

they  were  required  to  deliver  up  the  goods,  ought  to  have  been 

satisfied,  according  to  the   terms  of  the   document  appearing   on 

record,  that  the  party  demanding  them  was  entitled  to  get  them. 

He  left  it  to  the  jury  to  consider  whether  satisfactoiy  proof  was 

given,  entitling  the  party  to  the  delivery  of  the  goods.     The  only 

exception   relied  on  was,  that  the  document  was   not  a  binding 

contract,  being  invalid  for  want  of  consideration.    The  argument 

very  much  turned  upon  that  point ;  but  another  question  was  also 

raised — namely,  that  the  contract  was  obtained  by  duress.     With 

that,  however,  we  have  nothing  to  do,  as  no  exception  was  pointed 

to  it — we  give  judgment  merely  on  the  assumption  that  there  was 

a  binding  contract  on  the  defendants  to  remove  the  goods  to  Dublin 

at  the  time  mentioned  in  the  letter. 

The  action  of  trover  is  brought  on  the  supposed  converaion  of  the 
goods ;  and  the  evidence  in  support  of  that  action  is,  that  a  demand 
had  been  made  on  the  defendants  to  deliver  up  the  goods  uncon- 
ditionally. The  defendants,  however,  relied  on  the  stipnlation 
cotained  in  the  letter  of  the  plaintiff,  and  that  there  was  no 
evidence  of  conversion ;  but  for  the  plaintiff  it  was  insisted  that 
stipulation  was  without  consideration,  and  .a  void  contract  and 
that,  consequently,  the  defendants  were  not  entitled  to  rely  on 
that  letter. 

Now,  it  is  to  be  observed,  that  this  is  not  an  action  for  a  breach 
of  contract  in  not  carrying  the  goods,  or  for  wrongfully  coercing 
a  party  into  a  stipulation,  whereby  he  was  deprived  of  his  goods — 
neither  is  it  an  action  on  a  contract  obtained  under  duress;  bat 
it  is  an  action  for  the  entire  value  of  the  goods,  on  the  ground 
of  a  wrongful  conversion.  The  plaintiff  relies  on  a  series  of 
authorities,  which,  unless  they  prove  the  contract  to  be  null  and 
void,  are  totally  inapplicable  to  the  present  case.  None  of  them 
^how  that  this  was  a  void  contract  between  the  parties — ^none  of 
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tbem  show  that  a  carrier  is  iocompeteDt  to  make  an  express  sti-  M.  T.  1853. 

Exch.  Cha 
pulatioD.     No   doubt  they  establish  that,  if  a   carrier   attempts 

tortiously  to  impose  on  and  oppress  the  party,  that  is  a  void 
contract;  but  that  is  not  the  contract  here.  In  this^  case  there 
was  no  duress.  But,  it  is  said,  the  party  had  a  valid  contract 
without  this  stipulation.  Supposing  that  to  be  so,  is  there  any 
thing  to  prevent  thdr  coming  in  to  qualify  and  vary  that  con- 
tract ?  The  very  circumstance  that  they  agreed  to  vary  it,  affords 
consideration  for  a  new  contract,  or  for  waiving  or  varying  the 
originaL  The  cases  referred  to  show  plainly  that  parties  are  free 
to  waive,  vary  or  create  a  new  contract. 

It  was  further  urged  there  was  no  consideration.  The  agree- 
ment to  carry  the  goods  was  a  sufficient  consideration  ;  and  further, 
there  was  the  mutual  agreement  of  tHe  parties  to  abandon  the 
former  contract.  The  plaintiff  does  not  stand  upon  his  rights,  and 
say,  at  your  peril  carry  these  goods — he  does  not  do  that ;  but  he 
agrees  to  abandon  the  former  contract  and  enter  into  a  new  one; 
there  is,  therefore,  abundant  consideration.  If,  then,  these  parties 
were  competent  to  enter  into  a  new  contract,  and  did  so,  how 
ean  the  plaintiff  say  this  was  a  wrongful  conversion  ?  The  pro- 
position is  utterly  untenable.  We,  therefore,  are  of  opinion  that  this 
action  is  not  maintainable,  and  that  the  learned  Judge  left  the 
question  properly  to  the  jury;  and,  therefore,  that  the  judgment 
«f  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 
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E.  T.  1854. 
Exchequer. 


In  re  M'NALLY. 

April  25.  (Exchequer). 

May  3. 

A  person         This  was  an  application,  on  the  part  of  the  Law  Society,  that  Mr. 

haying   been  irr  «-  ^ 

admitted  an     M'Nallj,  who  had  been  admitted  an  attorney  of  this  Courts  under 

attorney,  nn- 

der  reiy  pecu-  peculiar  circumstances,  without  having  served  an  apprenticeship, 

liar  drcnm- 

stances,  with-    should  be  struck  off  the  roll,  on  the  ground  that  the  order  admitting 

served  an  ap-  ^i^i  ^^  ^>^^  obtained  upon  this  suppression  of  an  important  faet 

^°or^r  w)    ^°®  ^^  ^  grounds  which  influenced  the  Court,  in  making  the  order 

h^^^^u        ^^  admission,  was  the  assurance  of  the  applicant,  throu^  his  Coun- 

sabsequently     g^]^  ^y^^^  ^j^^  3^||g  ^i^^q  pending'  in  his  deoeased  brother^s  office  were 

the  ground  of  to  be  carried  on  for  the  sole  benefit  of  his  widow  and  family.    It 

the  suppression  ' 

by  him  of  a  had  since  appeared,  upon  the  trial  of  an  action  for  compensation  for 

prominent  fact 

amongst  the  the  death  of  her  husband,  brought  by  the  widow  against  the  Great 

drcnmstances  

on  which  his  Southern  and  Western  Railway  Company,  that  on  the  1  Ith  of  No- 
was  based,  Ycmber,  and  previous  to  the  application  of  Mr.  M'Nally  to  this 
sapp^ion  ^  Court,  a  deed  had  been  executed  by  her,  assigning  to  him  all  her 
to  be^witS^  ^°^^^^  ^  ^^^  ^^^  ^"®  ^  ^^  husband  at  the  time  of  his  death,  and 
mSeaSi  °or  ^^  ***®  pending  suits,  for  £1 175.  It  was  not  denied  that  the  consi- 
deceiTing  i^e  deration  in  this  deed  was  fully  adequate,  but  the  fiwt  of  its  existence 

utmost  can-     had  been  kept  from  the  Court, 
dour,  and  the 
most  fall  dis- 
closure of  facts        The  AUomey-GenercU  (with  Hartley),  for  the  Law  Society, 
are  required 
by  the  Court, 

upon  such  Macdonogh  and  Bally  for  Mr.  M'Nally. 

applications, 

which  are  most  m 

exceptional  in  The  facts,  and  reasons  of  the  Court,  sufficiently  appear  firom  the 
their  character. 

judgment,  and  by  reference  to  the  report  of  the  former  motion, 

ante^  p.  618. 

PiGOT,  C.  B. 

This  is  a  very  peculiar  case,  as  to  Mr.  M'Nally,  and  for  its  poe- 
sible  consequences  to  the  widow  and  family  of  his  deceased  brother. 
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But  it  is  one  in  which,  for  the  generd  interests  of  justice  and  the  E.  T.  1854. 
profession,  and  especially  for  the  interest  of  suitors,  we  must  act  <.- — y— ^ 
without  regard  to  any  feeling  in  favour  of  any  individual  who  may  m^allt. 
be  afiected  l^y  our  decision.  We  are  bound  to  guard  against  the 
establishment  of  a  precedent  that  might  work  wrong  to  any  of  those 
interests.  At  tl^e  time  of  the  original  application  of  Mr.  M'Nally,  we  . 
said  that  the  case  was  most  exceptional.  Rules  have  been  laid  down 
by  the  Legislature  and  the  Judges ;  a  practice  has  been  established 
by  those  who  have  to  consider  the  preliminaries  necessary  to  the 
profession  of  an  attorney.  All  these  rules  and  that  practice  have 
been  adopted,  first,  to  give  security  to  the  public,  and  next,  to  sus- 
tain the  dignity  and  character  of  the  profession.  In  many  instances 
of  great  individual  hardship,  the  Court  has  refused  to  relax  those 
rules,  because  the  required  preliminaries  were  not  complied  with. 
In  very  rare  instances,  the  Court  has  yielded  to  such  applications  as 
the  present,  influenced  by  circumstances  peculiar  to  the  condition  of 
the  deceased  attorney,  both  in  respect  to  his  family  and  his  clients. 
In  the  present  case,  there  existed  a  great  variety  of  considerations 
to  influence  the  Court.  The  applicant  was  well  educated ;  he  had 
undergone  a  preliminary  education  in  reference  to  the  profession  of 
the  law,  and  had  had  that  prckctical  training  in  the  office  of  his  bro- 
ther, qualifying  him  to  carry  it  on  practically.  The  interest  of  the 
suitors  also,  who  were  his  brother's  clients,  was  best  promoted  by 
his  admisdion.  That  brother  also  had  been  removed  by  the  hand  of 
Providence,  under  circumstances  against  which  ordinary  foresight 
could  not  have  provided.  We  thought,  therefore,  he  might  be 
admitted,  understanding  that  his  object  was  the  benefit  of  his 
brother^s  family.  The  case  was  a  most  exceptional  one,  not  to 
be  drawn  into  a  precedent;  for  every  case  must  stand  on  its  own 
peculiar  circumstances,  and  requires  the  most  careful  *  consider- 
ation. But  in  all  cases,  it  is  essential  that  the  entire  facts  should 
be  laid  before  the  Court.  For  some  time  past,  also,  a  Society, 
''greatly  to  the  'satisfaction  of  the  Court,  has  interfered  to  assist 
the  Court  in  cases  which  concern  the  interests  of  the  profession ; 
and  in  every  case  of  this  kind,  all  the  facts  should  be  furnished, 
not  only  to  the  Court,  but  to  this  Society.   Every  application  of  this 
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M.  T.  1654.  kind  involves  something  more  than  a  mere  appeal  to  a  Court  of  Jus- 
tice. The  Judges  are  members  of  both  families  of  the  proifenion, 
and,  placed  on  the  Bench,  do  not  cease  to  belong  to  them*  There- 
fore, in  an  application  of  this  nature,  where  the  interests  of  the 
profession  are  involved,  there  should  be  an  entire  ;and  complete 
disclosure  of  all  circumstances  which  may  affect  any  member  of  it 
J£  a  suppression  of  a  material  fact  will  vitiate  a  contract  between 
strangers,  how  much  more  should  it  affect  a  case  of  this  kind  ?  In 
this  case,  unfortunately,  from  whatever  cause,  the  applicant  has  not 
made  a  full  disclosure  of  all  the  circumstances  of  it.  I  do  not  metn 
now  to  speculate  on  what  we  should  have  done  if  such  had  been 
made — enough,  that  there  was  a  fact  which  ought  to  have  been 
presented  to  us,  and  we  must  not  make  a  precedent  founded  on  a 
partial  disclosure,  when  a  full  one  ought  to  have  been  made.  I 
will  not  say,  and  I  do  not  come  to  the  conclusion,  that  Mr.  M'Nallj 
had  any  design  to  deceive  the  Court  I  absolve  him  entirely  from 
that  imputation,  which  indeed  has  not  been  cast  upon  him.  I  am 
not  satisfied  that  he  might  not  conscientiously  have  believed  that 
the  arrangement  he  had  made  substantially  corresponded  with 
the  case  presented  to  us.  If  he  had  obtained  our  order  without 
having  entered  into  the  agreement,  and  subsequently  made  it,  I 
do  not  say  that  it  would  have  been  inconsistent  with  the  order. 
The  foundation  of  my  opinion  is  that  Mr.  M'Nally  ought  to  have 
stated  the  entire  transaction  and  all  its  details  to  the  Court,  and  that 
he  cannot  be  permitted  to  hold  a  position  which  he  has  obtained 
otherwise.  As  to  the  consequences  of  our  decision  to  him,  we  cannot 
entertain  that  consideration  ;  in  fact,  he  now  stands  in  as  good 
a  position  as  when  he  made  his  application.  He  is  now  an  appren- 
tice, and  does  not  cease  to  be  so.  I  do  not  say  but  that  he  may 
be  allowed  the  period  which  has  eUpsed  since  he  became  so,  as 
part  of  his  apprenticeship.  I  am  desirous  of  withholding  any  ex- 
pression calculated  to  injure  his  character  or  impede  his  entrance 
into  his  profession.  The  order  will  be,  not  to  strike  him  off  the 
roll,  but  to  set  aside  the  order  of  this  Court  admitting  him,  without 
prejudice  to  his  making  an  application  hereafter  that  he  may  be 
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flowed  the  time  already  elapsed,  as  part  of  his  service.    It  does  £.  T.  1854. 
appear  that  he  iDtentionallj  omitted  to  make   a  statement  of  a      v.J-v~-^ 
particular  fact,  but  not  with  a  view  to  his  own  interest.  m^nally. 

Penketatheb,  B. 

The  suppression,  I  think,  was  not  with  a  view  of  deceiving  the 
-Coorty  but  it  was  not  an  unintentional  omission. 


BOYLE  V.  HAMMOND. 


3%  10. 


Btbnb  applied,  under  the  83rd  section  of  the  Common  Law  Pro*  plaint  in  an 
<iedure  Act,  to  set  aside  the  demurrer  filed  in  this  case,  as  frivolous,  2^*^  %roa&^ 
and  calculated  to  embarrass  the  plaintiff.  The  action  was  one  for  ^^"^^^t^Xe 
a  malicious  prosecution ;  to  support  which  three  things  were  essen-  defendant,inaj 

tial : — ^first,   that  the  prosecution  should  be  malicious  ;  secondly,  without    pro- 
bable  cause, 

without  probable  cause;  thirdly,  that  it  terminated  in  favour  of  cansed  the 

plaintiff  to  be 

the  plaintiff.      The  plaint  here  states  that  the  defendant,  at  an  falsely  indicted 

for,  &c.,  *'and 

aasice  held  in  Drogheda,  in,  &c.,  maliciously  caused  and  procured  the  defendant 

the  plaintiff,  without  any  reasonable  or  probable  cause,  to  be  falsely  and  cause  "the 

indicted  for  receiving  stolen  property,  knowing  the   same  to  be  to  bTp^ecu- 

stolen  ;  "  and  the  defendant  did  prosecute  and  cause  the  said  indict-  ^^^e^^j^y  ^® 

"  ment  to  be  prosecuted  against  the  plaintiff,  until  he  afterwards,  at  V^^^.  *^® 

"  the  said  general  sessions  of  Oyer  and  Terminer,  &c.,  was  duly  and  P"***    J*" 

TerseQ  tne 

<<  according  to  law,  by  a  jury  of,  &c.,  and  by  the  judgment  of  the  statement  that 

he  maliciously 

'*  Court,  there  acquitted  thereof,  by  means  of  which  said  premises  the  caused  the  in- 

dictment  to  be 

^'  plaintiff  had  been  brought  into  public  disgrace."     The  defendant  prefen^,  and 

pleaded,  traversing  that  he  had  maliciously,  and  without  probable  that   part    of 

cause,  caused  the  plaintiff  to  be  indicted,  and  demurred  to  the  latter  ^^cf  amred 

that  he  prose- 
cuted the  indictment,  &c.,  for  the  omission  of  an  allegation  that  he  had  done  so 
"  maliciously,"  &c.  The  Court,  holding  that  the  plaint  disclosed  but  a  single  cause 
of  action,  and  that  the  mode  of  defence  was  calculated  to  embarrass  the  plaintifT, 
set  aside  the  demurrer  with  costs,  giving  the  defendant  leaye  to  plead  to  the  whole 
plaint. 
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E.  T.'1854.  part  of  the  plaint,  from  the  words  "and  the  defendant  did  prose^ 

^^^.,^ILJ    cute,"  &c.,  on  the  ground  that  it  was  not  averred  that  the  defendant 

did  so  malicionslj ;  that  part  of  the  plaint,  therefore,  disclosing  oo 

HAMMOND.  '  cause  of  action.  The  plaint,  on  the  whole  of  it,  discloses  hat  one 
cause  of  action,  the  word  "maliciously,"  in  the  commencement  of 
it,  applying  to  the  whole. — [Pennefatheb,  B.  This  is  a  rerj  bid 
defence.  The  plaint  shows  but  one  cause  of  action,  and  the  mode 
of  defence  endeavours  to  split  it  into  two.  What  do  they  say  on 
the  other  side?] 

Richard  Armstrong  (with  him  Hemphill), 
A  person  may  maliciously  prefer  an  indictment  and  yet  prosecate 
it  bona  fide  and  justifiably,  and  vice  versa.  On  this  ground,  a  plea 
to  an  action  for  malicious  prosecution,  averring  that  the  defendant 
procured  the  charge  to  be  made,  on  reasonable  and  probable  cause, 
and  then  setting  out  the  circumstances  which  constituted  that 
reasonable  and  probable  cause,  was  held  bad,  for  omitting  to  state 
that  those  circumstances  were  known  to  the  defendant  when  he 
made  the  charge,  or  that  he  acted  on  them :  Deiegal  v.  Highly  {a). 
On  this  plaint,  the  defendant  might  show  that  he  was  not  actuated 
by  malice  in  foUowing  up  the  prosecution.  The  plaint  states  two 
grounds  of  action. — ^[PiooT,  C.  B.  The  preferring  and  piosecoting 
an  indictment  are  but  one  cause  of  action  if  the  indictment  be 
prosecuted.  If  the  plaintiff  were  to  take  issue  on  what  you  hafe 
traversed,  he  could  not  sustain  a  judgment  in  his  favour.  If  the 
demurrer  is  allowed  to  stand  you  must  also  succeed.] — ^We  haTing 
taken  issue  on  the  mere  preferring  the  indictment,  it  is  a  sufficient 
cause  of  action  to  the  plaintiff:  Payne  v.  Porter {b) — [Pehhs- 
FATHEB,  B.  An  averment  that  the  case  had  terminated  is  neces- 
sary.] 

Bgrncj  in  reply. 

If  the  defence  traversed  the  entire  cause  of  action  stated  in  the 
plaint,  it  would  be  unobjectionable,  but  it  does  not  do  so. 

(a)  3  Bing.  K.  C.  950.  (6)  Cro.  Jac  490. 
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PiooT,  C.B.  E.  T.  1854. 

We  must  set  aside  the  demurrer,  with  costs,  giving  the  defendant     ^--^ 

leave  to  amend  his  pleading,  by  pleading  to  the  whole  plaint ;  the  ^ 

plaintiff  also  inserting  the  word  "maliciously"  in  the  averment  as  hammond. 

to  tiie  prosecution  of  the  indictment  by  the  defendant.  * 

Rule  accordingly. 


DALZIEL  17.  WALKER. 

ifoy  10. 

HamiiJi,  for  the  plaintiff,  moved  for  leave  to  mark  judgment,  not-  To  a  plamt» 

containing    a 

withstanding  the  defence  filed,  inasmuch  as  it  contained  matters  count   for 

money     paid 

which  could  not  be  pleaded  together  without  an  order  of  the  Court ;.  for  the  support 

er  that  the  defendant's  fifth  plea  should  be  taken  off  the  file,  as  ant's    illegiti- 

amounting  to  the  general  issue,  and  calculated  to  embarrass  the  ^is    requ^t, 

plaintiff.     The  action  was  for  £30,  expended  on  the  support  of  the  ^^^    mor^y " 

defendant's  iUegitimate  child.     The  plaintiff  aUeged  that  the  de-  ^^^^^'^f  ® 

fendant  was  indebted  to  the  plaintiff  in  £30,  for  money  payable  by  *4*^"S    ^^ 

^  <»  ^  •*  ^    pleas    travers- 

the  defendant  to  the  plaintiff  for  the  support  of  the  defendant's  mg  the  various 

allegations    in 

child,  at  his  request,  and  for  money  paid  by  the  plaintiff  for  the  the  plaint,  and 

a  plea  of  the 

defendant,  at  his  request,  and  for  money  due  on  accounts  stated,  <&c.  Statute  of  Li. 

mi.     J  !•     1  nutations. 

The  defendant  pleaded  pleas  traversing  the  different  allegations  in  pleaded,  "that 

he     ^lyiiji 

the  plaint,  the  Statute  of  Limitations,  and  a  fifth  plea,  averring  ^^x,  indebted, 

*'  that  he  is  not,  and  was  not,  at  the  commencement  of  this  suit,  ^^  ^  j^ 

«  indebted  in  the  sum  of  £30  or  any  other  sum  or  sums  of  money,  g^"*^  ^^^ 

•*  on  account  of  the  several,  or  any  or  either  of  the  several  alleged  «!«>™;*  of  the 

several,    or 

**  causes  of  action  mentioned  in  said  plaint."   These  various  defences  *ny,   Ac.,    of 

the    alleeed 

cannot  be  pleaded  together  without  leave  of  the  Court  or  a  Judge ;  causes  of  ac- 
tion mentioned 

therefore  the  defendant  is  entitled  to  mark  judgment,  by  the  45th  Ge-  in  said  plaint" 

This  plea  was 

neral  Order.  At  all  events,  the  fifth  plea  amounts  to  the  general  issue,  struck  out  on 

and  should  therefore  be  taken  off  the  file :  Bannon  v.  Morris  (a). 

(a)  6  Ir.  Jur.  139. 
VOL.  3.  74  L 
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E.  T.  1854. 

Exchequer, 
DALZIEL 

r. 

WALKEB. 


Leach^  contra. 

As  to  the  first  part  of  the  plaintiff's  application,  if  he  be  right 
that  the  pleas  cannot  be  pleaded  together  without  leave,  it  is  unne- 
cessary, as  by  the  45th  General  Order  he  may,  in  such  case,  mark 
judgment  without  an  application  to  the  Court  But  the  58th 
section  of  the  Common  Law  Procedure  Act  gives  leave  to  plead  all 
these  pleas  without  leave  of  the  Court  or  a  Judge.  The  fifth  plea 
is  in  accordance  with  that  section,  being  "a  dental  of  the  debt 
alleged  in  the  declaration." — [Greene,  B.  That  is  not  in  accord- 
ance with  the  56th  section,  which  requires  you  to  set  out  the  facts 
which  constitute  your  defence.  This  plea  is  the  general  issue.]— 
Section  69  raises  an  inference  that  it  was  not  the  intention  of  the 
Legislature  to  take  away  the  power  of  pleading  the  general  issue  in 
all  cases — [Greene,  B.  This  is  either  a  repetition  of  your  first 
pleas,  or  the  general  issue.] 


PiGOT,  C.  B. 

We  cannot  allow  these  pleas  to  stand  together.     The  last  plea 
must  be  struck  out. 

Pennefather  and  Greene,  BJB.,  concurred. 

Rule  accordingly — costs  in  the  cause. 


REDDICK  V,  CAVANAGH. 


May  10, 


To  a  plaint,  B^LL  moved,  under  the  83rd  section  of  the  Common  Law  Proce- 
er?  cheque,  *  ^^^"^  -^^^  ^^^  ^^^  second  and  third  pleas  filed  by  the  defendant 
amonff^other^  should  be  struck  out^  as  being  framed  so  as  to  embarrass  the  plain- 
pleas,  pleaded 

fraud  and  covin,  and  a  plea  of  misrqiresentation  generally,  without  letting  out  the 
fiicts  of  either.  On  a  motion  to  strike  out  those  pleas,  as  framed  to  embarrass, 
or  that  the  defendant  should  set  out  the  particular  facts  of  eBdi—Held,  in  the  ab- 
sence of  an  allegation  in  the  plaintiff's  affidavit,  that  he  was  iRuorant  of  the  circum- 
stances constituting  the  alleged  fraud,  that  sudi  plea  may  be  pleaded  generally ; 
but  that  the  facts  constituting  the  misrepresentation  should  be  set  out,  either  in 
the  body  of  the  plea  or  in  the  particulars. 
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tiff,  or  else  that  the  defendant  should  amend  them,  by  setting  out  the  £.  T.  1864. 

particular    instances  of  fraud  and   misrepresentation  on  which  he     ^ ZLj 

relied.  ''*''"^^'' 

V, 

The  action  was  brought  on  a  banker's  cheque^  which  had  been  cavanaoh. 
indorsed  over  to  the  plaintiff.  The  defendant  had  countermanded 
the  payment  before  the  cheque  was  presented ;  and,  with  several  other 
pleas,  pleaded  that  he  had  been  induced  to  make  the  cheque  by 
fraud  and  collusion  between  the  plaintiff  and  one  Timmins;  and 
also,  that  the  cheque  had  been  obtained  from  him  by  the  misre- 
presentations of  the  plaintiff  and  Timmins,  and  without  consider- 
ation. These  pleas  are  vague  and  uncertain.  The  defendant  is 
bound  to  state  the  facts  which  constitute  the  fraud  and  misrepre- 
sentation :  section  56,  Common  Law  Procedure  Act.  The  truth  or 
falsehood  of  those  facts  is  the  thing  to  be  tried.  Before  the  late 
Act,  the  pleas  would  have  been  bad. 

Purcelly  contra. 

As  to  the  first  part  of  plaintiff's  motion,  that  the  pleas  be  set 
aside,  there  is  nothing  to  prevent  or  embarrass  the  plaintiff  in  taking 
issue  upon  them.  Leave  to  plead  them  was  obtained  on  affidavit. 
As  to  the  second  part,  it  is  sufficient  to  allege  generally  fraud  and 
covin. — [Gbsene,  B.    It  would  have  been  so  before  the  late  Act.] 

The  Act  releases  the  stringency  of  the  rules  of  pleading.    The 

reason  of  the  old  rule  is  not  changed,  viz.,  the  avoidance  of  pro- 
lixity; and  fraud  and  covin  generally  consist  of  a  multiplicity  of 
circumstances :  Hill  v.  MorUagw  (a) ;  Stephen  on  Pleading,  p.  383.- 
As  to  the  plea  of  misrepresentation :  Mallalien  v.  Hodson  {h), — 
[PiooT,  C.  B.  As  to  the  defence  of  fraud,  I  think  it  may  stand ;  the 
multiplicity  of  circumstances,  acts,  words,  which  may  go  to  make  it 
up,  may  render  it  necessary  that  it  should  be  pleaded  thus  generally 
for  convenience.  But  it  is  different  as  to  misrepresentation ;  that 
must  be  some  positive  statement  which  the  party  must  know,  and 
therefore,  it  may  be  easily  set  forth.  If,  indeed,  we  found  the  mis- 
representation so  prolix  as  to  load  the  record,  we  might,  under  the 

(a)  2  M.  &  S.  377.  (ft)  16  Ad.  &  El.  689. 
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£.  T.  1864.  Act,  allow  you  to  plead  it  generally,  and  set  forth  the  fkcts  of  H 
Exchequer,  . 

^^    y  »■/     in  your  particulars.] 

BEDDICK 

V. 

CAVANAGH.        ^S^.  Fergusot^  in  reply. 

As  fraud  is  not  a  fact,  but  a  legal  inference,  they  should,  ander 
the  56th  section,  set  out  the  &cts  which  constitute  it. 


PuTcell. 

If  so,  it  might  be  necessary  to  set  out  the  whole  of  the  evi- 
dence in  the  case. — [Gbebnb,  B.  Could  you  not  state  genennj 
some  facts  constituting  the  fraud  ?  I  see  no  difficulty  in  stating 
what  the  fraud  was,  without  stating  every  part  in  support  of  iU] 

PiGOT,  C.  B. 

In  the  absence  of  any  allegation  in  the  plaintiff's  affidavit,  that 
he  is  ignorant  of  the  circumstances  which  constitute  the  alleged 
fraud,  the  Court  will  not  require  the  defendant  to  set  out  those 
circumstances.  But  we  think  he  should  set  out  in  his  particulan 
the  facts  which  constitute  the  misrepresentation. 

Rule  accordingly— costs  in  the  cause. 


V.  M'DONOGH. 


Jvfie  8. 
Lea  "will  not  Mallby  applied  for  leave  to  plead  in  this  case  (an  action  for  libd) 
begiyen,  mider  ^  p^^  ^f  privileged  communication,  with  one  denying  the  wridng  of 

monLawPro-  the  libel. 

oednre  Act,  to 

file  seTeral  in-  ' 

oonisifient 

pleas.  GnxxirB,  B. 

You  might  deny  that  the  writing  is  a  libel,  and  also  plead  privi- 
lege, but  we  wiU  not  give  you  leave  to  plead  two  pleas,  so  incon- 
sistent as  those  you  desire. 
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T.  T.  1854. 


SMITH  V.  GRANT. 

Jwit  10. 

PuBCEix  moved  that  the  plea  of  the  defendant  should  be  set  aside,  ^   P^^ 

amounting  to 

and  for  leave  to  mark  judgment.  The  plaint  was  for  goods  sold,  &c.  the  general  is- 

sne  will  be 

and  the  defendant  pleads  that  he  does  not  owe,  &c.    This  is  the  set  aside,  and 

general  issue :  Dalziel  y.  Walker  (a).  judgment 

granted,  in  the 
absence  of  an 

O-iJia  appUed  for  leave  to  amend.    No  affidavit  of  merits.     '       ^rite^V*»io 

defendant. 

Per  Curiam. 

Grant  the  motion,  with  costs. 

(a)  6  Ir.  Jut.  271. 
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M.  T.  1853. 
Queen's  Bench 


THE  QUEEN^  at  the  prosecution  of  JAMES  TORLEY, 

ALICE  CAMPBELL. 

(Queen's  Bench). 


iVbtf.  22. 


A  eertiorari  ^  this  case  a  rule  nisi  had  been  obtained  on  behalf  of  the  pnwe- 
aTordermade  ^utor,  that  a  writ  of  certiorari  do  issue,  to  be  directed  to  Isaac 
of  ^e*Feaoe    ^"7>  ^^^  ^^  ^®^  Majesty's  Justices  of  the  Peace  for  the  countj 

mider  the  Down,  and  to  the  Clerk  of  the  Petty  Sessions  for  the  district  of 
Petty  Sessions  '  '' 

Act,  when  the  Newry,  in  said  county,  to  remove  into  this  Court  a  certain  order, 
order   was 

made  without  made  15th  of  June  last,  by  the  Justice  present,  in  the  matter  of  the 
jurisdiction. 
All  ordera    complaint  of  Alice  Campbell,  complainant,  and  James  Torley,  de- 

tibis  ^A^  ^     fendant,  relative  to  the  quality  of  a  pair  of  shoes,  purchased  by  her 

^ed  ^  the  ^™  ^^  ®**^  James  Torley,  together  with  all  documents  connected 

Justice,  and  ^j^jj  g^j^  order ;  or  that  the  said  order  so  made  by  the  said  Justice 

■honld  show,  '' 

on  the  face  of  }yQ  quashed,  unless  cause,  &c        * 

them,  that  he  ^ 

had  jnrisdio-  No  cause  having  been  shown  against  this  conditional  order,  it 

tion  to  make 

the  order.  was  made  absolute,  and  in  pursuance  thereof,  a  return  was  made 

by  Isaac  Corry.     The  return  certified,  that  on  hearing  of  a  som- 

mons,  issued  under  the  14  &  15  F7e.,  c.  93  (Petty  Sessions  Act), 

on  a  complaint,  that  a  dispute  arose  between  Alice  Campbell  and 

James  Torley,  relative  to  the  quality  of  a  pair  of  shoes,  purchased  hj 

the  complainant  from  the  defendant,  an  order  was  made  on  the  15th 

of  June  1853,  by  the  Justice  present,  against  James  Torley,  "to 

pay  the  value  of  the  shoes,  2s.,  and  for  costs,  Ss."     This  order  was 

made  by  Isaac  Corry,  but  not  signed  by  him. 

Perrin  and  (^Hagan^  for  the  certiorari. 

This  conviction  was  had  under  the  14  &  15  Ftc,  c  92,  s.  17, 
enacting,  that  whenever  any  dispute  shall  arise  between  any  bayer 
and  seller,  relating  to  the  terms  of  sale,  delivery,  price  or  payment, 
for  any  article,  matter  or  thing,  which  shall  be  exhibited  for  sale 
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in  any  fair  or  market  (and  which  shall  not  be  of  greater  value  than  M.  T.  1853. 
£5),  it  shall  be  lawful  for  any  Justice,  within  his  jurisdiction,  either  >,,y  ,/  ' 
to  proceed  at  once  to  hear  and  determine  such  dispute,  upon  the  ^ 

complaint  of  either  party,  and  in  presence  of  both  parties,  and  cabcfbei«l. 
after  causing  all  parties  to  be  brought  before  him  for  that  pur- 
pose ;  or  to  adjourn  the  hearing  thereof  to  the  next  Petty  Sessions 
of  the  district ;  and  it  shall  be  lawful  for  the  Justice  or  Justices, 
at  such  Petty  Sessions,  haying  examined*  into  the  said  complaint, 
upon  the  oath  of  either  of  the  parties,  or  of  any  witness  or  wit- 
nesses, to  make  an  award  thereon,  according  to  the  merits  of  the 
case,  and  such  award  shaU  be  in  writing,  and  shall  have  the  like 
force  and  effect  as  any  order  made  at  Petty  Sessions. 

This  order,  purporting  to  have  been  made  under  the  powers 
given  by  that  section,  is  clearly  bad,  as  it  does  not  show  any  ju- 
risdiction in  the  Justice  to  make  it,  or  any  cause  of  complaint,  or 
a  state  of  facts  showing  jurisdiction.  It  is  also  illegal,  as  not 
being  signed  by  the  Justice,  and  in  not  stating  that  an  order 
had  been  previously  made.  To  bring  it  within  the  provisions  of 
the  section,  it  ought  to  state  that  a  dispute  had  arisen  relating 
to  a  sale  in  a  fair  or  market,*  otherwise  the  Justice  would  have 
no  jurisdiction :  Day  v.  King  (a). 

It  may  be  said,  that  a  certiorari  is  taken  away  by  the  24th  sec- 
tion of  the  Act,  enacting,  that  no  order  made  under  the  provisions  of 
this  Act,  nor  any  adjudication  made  on  appeal  therefrom,  shall  be 
quashed  for  want  of  form,  or  be  removed  by  certiorari  or  otherwise 
into  any  of  her  Majesty's  Courts  of  Record ;  but  that  only  applies  to 
orders  made  within  the  jurisdiction  of  the  magistrate;  but  when 
he  acts  without  jurisdiction,  a  certiorari  lies:  1  Smithy  Z.  C, 
887,  L;  Rex  v.  Justices  of  West  Biding  of  Yorkshire  {b).  The 
12  Fife,  c.  16,  s.  2,  renders  the  magistrate  liable  to  an  action,  for 
making  an  order  outside  his  jurisdiction,  in  case  such  order  shall 
be  quaflhed  by  this  Court 

JRoss  Moore  and  JR.  Armstrong,  contra. 

This  objeistion  comes  too  late ;  it  should  have  been  raised  on  the 
granting  of  the  conditional  rule.  « 

(a)  5  A.  &  E.  359.  (6)  5  T.  R.  629. 
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M.  T.  1853.       Cbamfton,  J 
Qiieen*MBeHch, 


The  question  does  not  arise  on  the  conditional  order. 


THE     QUEEir 

V. 
CAMPBELL.  MOOBB,  J. 


This  is  an  order  made  on  a  complaint  for  a  civil  injury,  and 
is  therefore  not  to  be  as  strictly  construed  as  a  conviction  on  a 
criminal  charge.  The  magistrate  specifies  the  statute  under  which 
he  exercised  this  jurisdiction,  the  schedule  to  which  gives  a  fonn 
of  order  requiring  the  statute  to  be  stated ;  that  was  sufficient  to  call 
the  attention  of  the  parties  to  the  statute,  and  the  jurisdiction  giveo 
to  the  Justices  thereunder. 

PEBBni,  J. 

How  can  we  assume  the  magistrate  acted  under  the  statute,  by 
hv9  merely  stating  he  did  so,  if  the  facts  do  not  justify  his  proceeding 
under  it  ? 

(yHagan^  in  reply,  was  not  called  on. 

Cbampton,  J. 

The  principle  applicable  to  this  case  is  plain.  The  writ  of 
certiorari  is  taken  away  by  14  &  15  Ftc,  c  93 — ^with  this  ex- 
ception, that  when  a  magistrate  acts  without  the  sphere  of  his 
jurisdiction,  the  writ  will  be  granted,  otherwise  the  jurisdiction 
of  this  Court  in  all  cases  would  be  set  aside.  It  is  well  settled 
that  in  orders  of  ^lis  description  the  jurisdiction  ought  to  appear 
on  the  face  of  the  order.  How  does  it  appear  here  ?  The  Jostioe 
states  that  a  dispute  had  arisen  about  the  quality  of  a  pair  of  shoes, 
but  he  does  not  state  where  that  dispute  had  arisen :  and  it  was 
essential  to  the  jurisdiction  for  him  to  state  that  the  purchase  had 
been  made  in  a  fair  or  market ;  for  if  it  had  been  made  elsewhere, 
he  had  no  jurisdiction. 

But  it  is  said,  because  he  referred  to  the  statute  giving  him 
jurisdiction,  we  are  to  assume  that  he  exercised  that  jurisdicdoa 
properly.  He  might  as  well  have  referred  to  the  principles  of 
Common  Law.    By  allowing  this  order  of  the  Justice  to  stand, 
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magistrates  might  conceive  they  would  have  authority  to  make  M.  T.  1853. 

siniilar  orders  in  matters  outside  their  jurisdiction  ;  we  feel  no     ^ / 

difficulty  in  saying  that  this  order  of  the  Justice  cannot  stand,  ^ 

we  therefore  make   the  rule  absolute  for  the  certiorari^  but  we    Campbell 
give  no  costs. 

Rule  accordingly. 


THE  QUEEN,  at  the  prosecution  of  WILLIAM  SMITH, 

H.  T.  1854. 
MARTIN  CBRENNAN.*  j^  j,  ^2 

"""'it.' 

In  this  case  a  conditional  order  had  been  obtained  on  behalf  of  ^^    showing 

cause    against 

the  prosecutor  for  a  writ  of  certiorari.    This   order  was  in  the  an  order  nhi 

for    a    certio- 

fbUowing  form : —  rari^  it  is  no 

objection    to 
"  The  Queen,  at  the  prosecntion  of      |        "  It  is  ordered  by  the  Court  the    affidavit 

>>  Vffliam  Smith,  ..  Mardn  0-B,.nnan.  \  «  .^at  a  writ  of  certiorari  do  waa  oSJ^e^! 
"  issue,  directed  to  Hugh  O'Callaghan,  one  of  her  Majesty's  Justices  entitled  in  the 
♦*  of  the  Peace  for  the  district  of  the  Rotundo  division  of  the  Dublin  ^^Vit,  ^- 
*«  Metropolitan  Police,  to  remove  into  this  Court  any  articles  of  the  JJ^°"|^  ^^ 
*•  peace  exhibited  by  Martin  O^Brennan  against  the  prosecutor,  the  ™^°'  .^  °°' 

**  charge  entered  against  the  prosecutor  on  the  14th  of  October,  at  because  of  the 

omission  in  the 

<«  the  police-station  for  said  division,  the  information  made  on  or  jurat   by  the 

officer,  that  the 

**^  after  the  hearing  of  a  certain  charge  preferred  against  said  pri-  deponent   nn- 

derstood  what 
was  sworn  to. 

The  conditional  order  was  properly  drawn  np,  by  naming  the  prosecutor  in  the 
Court  below  the  defendant  in  the  order. 

A  writ  of  certiorari  will  be  granted  to  return  a  charge,  informarion  and  recog- 
nizance, on  the  application  of  a  person  arrested  and  bound  over  to  keep  the  peace, 
on  an  information  sworn  before  a  police  magistrate,  though  the  applicant  be  not 
in  actual  custody,  and  not  before  the  Court  under  a  writ  of  habeas  corpus,  Tlie 
.  writ  will  be  granted  even  though  it  lead  to  ulterior  proceedings  against  the  Justice 
whose  conduct  is  the  subject-matter  of  inquiry. 

♦  Pebbin,  J.,  AbsenU. 

VOL.  3.  75  L 
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H.  T.  1854.  "soner  by  said  defendant  on  the  15th  of  October,  before  the  mk 

< V '     ''Hugh  O'Callaghan,  together  with  the  order  made  bj  the  nid 

^  ''Justice  on  the  hearing  of  the  said  complaint,  and  the  recogm- 

o'brennan.   «zance  entered  by  said  prosecutor,  unless  cause,'*  te. 

This  conditional  order  had  been  obtained  on  the  affidavit  of 
William  Smith  the  prosecutor,  which  stated  that  he  had  been  for 
some  years  employed  in  distributing  hand-bills  to  passengers  in  the 
streets  of  Dublin,  by  which  means  he  earned  his  liyelihood.  That 
on  the  14th  of  October,  he  was  occupied  in  the  course  of  his  said 
employment  in  distributing  copies  of  a  certain  hand-bill,  of  which 
he  had  distributed  between  400  and  500  copies  to  persons  passing, 
who  willingly  accepted  them.  That  without  the  remotest  intention 
of  offending,  he  offered  a  copy  to  a  lady  who  was  passing  at  the 
time,  leaning  on  the  arm  of  Martin  O'Brennan.  That  O'Brennin 
stretched  his  hand  across  the  lady  and  took  the  bill  out  of  depo- 
nent's hand  and  passed,  without  making  any  remark  to  proeecntor, 
but  returned  in  about  five  minutes,  and  seized  depon^it  snd 
dragged  him  yiolently  along  the  street^  and  gave  him  in  charge 
io  a  policeman,  who  took  deponent  to  the  police-station,  where 
O'Brennan  preferred  a  charge  against  him  for  annoying  him  by 
handing  him  a  paper  repugnant  to  his  religious  feeHngs.  That  this 
charge  was  taken  down  in  writing,  and  deponent  was  detained  in 
custody  for  half  an  hour,  until  he  procured  bail  for  his  appearance. 
That  on  the  following  day,  when  he  attended  at  the  police-office,  the 
charge  came  on  to  be  heard  before  Hugh  O'Callaghan,  the  Justice 
presiding,  and  O'Brennan  gave  eyidence  in  support  of  the  charge, 
but  did  not  allege  that  deponent  had  committed  any  breach  of 
the  peace,  in  reference  to  O'Brennan,  or  had  threatened  or  intended 
so  to  do,  or  that  he  had  any  reason  to  apprehend  or  suppose  that  de- 
ponent would  commit  a  breach  of  the  peace,  or  assault  him,  or  would 
menace  him  with  personal  violence.  That  O'Brennan  did  not  swear 
that  in  offering  said  hand-bill  this  deponent  spoke  to  him ;  and  that 
deponent,  until  violently  seized  by  O'Brennan,  never  spoke  to  him 
in  his  life,  and  never  did  use  any  unbecoming,  violent  or  threaten- 
ing gesture  towards  him.  That  the  said  Justice,  having  heard 
O'Brennan,  forthwith  gave  his  judgment^   and   thereby   ordered 
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deponent  to  enter  into  a  recognizance  to  be  of  good  behaviour  for  H.  T.  1854. 
the  future,  or  be  committed  to  gaol  for  fourteen    days.      This     ^^ — v — -^ 

^ ,      .  ,  1  ,     ,        .  .  ^  ,  .  THB    QUBEN 

amdavit  was  sworn  to  bj  a  marksman,  and  the  jurat  said  nothing  ^^ 

as  to  his  understanding  it  when  read  to  him.  o'brennan. 

The  attorney  of  William  Smith  also  made  an  affidavit,  stating 
that  he  had  applied  to  Hugh  O'Callaghan  for  the  copy  of  the 
information,  and  had  been  refused  by  him,  he  stating  that  unless 
directed  by  an  order  of  a  Court  having  competent  jurisdiction, 
requiring  him  to  do  so,  he  would  not  give  it. 

As  cause  against  this  conditional  order,  Hugh  O'Callaghan  made 
an  affidavit,  stating  he  was  unable  to  produce  the  recognizance, 
as  same  was  lodged  in  the  office  of  the  Clerk  of  the  Peace.  That 
he  acted  according  to  the  best  of  his  judgment  in  adjudicating  on 
the  matter,  and  according  to  his  opinion,  the  conduct  of  the  prisoner 
was  calculated  to  produce  a  breach  of  the  peace. 

CBrennan  also  made  an  affidavit,  in  which  he  stated  that  the 
prosecutor  thrust  the  hand-bill  into  his  hand,  and  on  doing  so, 
laughed  in  his  face.  That  he  then  examined  the  hand-bill,  and 
found  it  contained  offisnsive  matter,  treating  with  abuse  some  of 
the  tenets  and  doctrines  looked  upon  as  sacred  by  those  professing 
the  religion  of  defendant ;  that  such  was  calculated  to  provoke 
a  breach  of  the  peace,  and  he  accordingly  gave  the  prosecutor  in 
charge. 

WhUuide^  for  the  prosecutor,  moved  to  make  absolute  the  con- 
ditional order. 

Macdonogh,  contra. 

Notice  has  been  served  on  the  part  of  O'Callaghan,  to  show 
cause  against  this  conditional  order,  on  the  same  day  that  the 
order  was  served  to  make  the  rule  absolute. 

Per  Curiam. 

The  practice  is  settled,  when  Counsel  on  both  sides  are  present, 
that  the  Counsel  showing  cause  is  to  begin. 
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H.  T.  1854.       Maedanogh. 
.-  -y    ^f         This  application  for  a  certiorari  is  unsustainable,  both  in  form 

THE     OUSEIT 

J'  and  substance.    The  conditional  order  founded  on  the  affidavit  is 

o'breriian.  entitled  in  a  cause,  there  being  no  cause  existing ;  but  even  bu^ 
posing  it  ought  to  be  entitled,  it  is  infonnaUj  entitled ;  the  proper 
person  to  be  named  as  defendant  would  have  been  O'CaOaghaii. 

Further,  the  affidavit  is  infonnal ;  it  was  made  by  the  prosecator 
Smith,  who  is  a  marksman,  and  the  jurat  of  the  affidavit  sboold 
state  that  the  depositions  had  been  read  over  to  him,  and  that  be 
seemed  to  understand  them.  2  Gude,  C,  P.,  p.  381.  He  oould  not 
be  convicted  for  perjury  on  such  an  affidavit 

•• 
Whiteside, 

If  there  has  been  any  informality  in  the  order  or  affidavit,  it 
has  been  waived  by  defendant's  having  filed  affidavits  as  canie 
against  the  conditional  order. 

Macdanogk. 

By  appearing,  and  filing  affidavits  as  cause  against  this  order, 
we  are  not  debarred  from  relying  on  these  technical  objeetioDs; 
Clothier  v.  JS«(a);  Birch  v.  Somertnlie  (b). 

Whiteside. 

Our  affidavit  is  not  entitled,  though  the  conditional  order  is, 
and  such  is  the  proper  practice ;  and  in  entitling  the  order  in  this 
form,  the  established  practice  has  been  followed.  Birdk  v.  Somer- 
ville  is  not  applicable  to  the  present  case,  as  there  the  Act  of 
Parliament  was  not  complied  with. 

LSFROY,  C.J. 

The  practice  must  be  decided  by  the  officer  of  the  Court,  and  he 
has  certified  it  is  the  uniform  practice  to  entitle  the  order  as  has  been 
here  done ;  and  no  injury  can  result  by  adopting  soeh  practice. 
In  a  prosecution  for  perjury,  the  non-entitling  of  the  affidavit  vooM 
be  no  ground  of  acquittal,  and  therefore  the  objection  to  its  oot 

(a)  3  M.  &  Sc.  216.  (6)  2  Ir.  Com.  Law^Rcp.  67- 
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being  entitled  cannot  prevail.     The  other  objection  depends  on  H.  T.  1864. 
the  omission  of  words  of  no  value.     It  does  not  follow,  because  ^  — ^-  _- 
the  affidavit  is   made  by  a  marksman,   he   does   not  understand  ^^^   QXTben 
what  he  does ;  for  it  is  certified  that  it  was  truly  read  to  him,  and  o'bbennar. 
he  swears  it  is  true.     Orders  on  the  civil  side  of  the  Court,  which 
require  the  officer  to  certify  that  the  party  swearing  understood  the 
contents  of  the  affidavit,  arcv  made  in  compliance  with  an  Act  of 
Parliament;  and  Mr.  Wilson,  a  most  experienced  officer,  has  cer- 
tified to  us  that  no  such  rule  of  practice  on  the  Crown  side  of  the 
Court  exists ;  we  therefore  are  of  opinion,  these  formal  objections 
cannot  prevail. 

Cbamptor,  J. 

I  most  say  I  feel  a  difficulty  as  to  the  correctness  of  this  practice, 
but  as  the  officer  has  certified  the  practice  to  be  as  here  adopted, 

1  yield  to  his  statement. 

Moore,  J. 

I  concur  in  yielding  to  the  practice,  being  averse  to  turn  a  party 
round  on  a  mere  technicality  of  this  sort. 

Maedonogh  (with  him  O'ffagan)  then  showed  cause,  and  cited 
7^  Queen  v.  Manchester  and  Leeds  Railway  Company  (a)  ; 
Parker  v.  Bristol  and  Exeter  Railway  Company  (b) ;  The  King 
▼.  Doherty  (c)  ;  Williams  v.  Lord  Bagot  (d) ;  Anonymous  case  (e) ; 

2  ffawk^  P.  C,  book  2,  c.  27 ;  Regina  v.  Dunn  (/)  ;  Ex  parte 
Humphrys{g). 

Whiteside  and  Napier  (with  them  Acheson  Henderson),  for  the 
prosecutor,  relied  on  Prickett  v.  Gratrex  (A)  ;  Rex  v.  M^Kenzie  (t) ; 
The   Queen  v.  Dunne  {k) ;    Wilkes'  ease  (/)  ;  Styles,  page  364  ; 

(a)  8  Ad.  &  En.  413.  (6)  6  Exch.  18*. 

(c)  13  Eart,  171.  (rf)  3  B.  &  C.  772. 

(«)  Loft's  R.  348.  (/)  IJ.  &  S.  407. 

(S)  4  New  Sess.  Cas.  179.  (h)  8  Q.  B.  1020. 

(0  3  Bur.  1922.  (A)  12  Ad.  &E11.  599. 
(0  2  Nel.  180. 
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H.  T.  1854.  ^t>  N.  Siortan's  case  (a)  ;  Rex  v.  BraiihwaiU(b) ;  FitzlL  N,  R^ 
Queen's  Bench  _    q^ 

THE    QUEEN 

V. 

o'bbennah.  (yHagan  replied,  and  referred  to  Huufloek  v.  Sparke  (c) ;  Segimr 
V.  Mayor  of  London  (d) ;  Fitz.  N,  JB.,  p.  245  a ;  Axe.  Ab.^  Cer- 
Horarif  a ;  Rex  y.  Brooke  (e) ;  Lawless  v.  7%e  Commissioners  of 
Police  {f). 

Cw,  ad.  vuit. 


Lefeot,  C.J. 
Jan.  17.  This  case  comes  before  the  Court  on  a  motion  to  show  cause  whj 

a  writ  of  certiorari  should  not  issue,  directed  to  one  of  the  police 
magistrates  of  the  citj  of  Dublin,  commanding  him  to  return 
into  this  Court  certain  proceedings  which  took  place  in  his  office, 
to  enable  the  party  complaining  to  take  the  opinion  of  this  Coart, 
whether  an  act  done  by  the  magistrate  was  a  legal  act,  or  whether, 
as  alleged,  it  was  illegal  and  oppressive,  as  founded  upon  want  of 
jurisdiction. 

We  are  not  called  upon,  at  this  stage  of  the  proceedings,  to  decide 
any  thing  with  respect  to  the  legality  or  illegality  of  these  pro- 
ceedings ;  we  are  simply  to  decide,  whether  we  should  have  before 
us  these  proceedings,  upon  which  alone  we  can  form  a  proper 
judgment,  as  to  whether  the  act  complained  of  was  warranted  in 
point  of  law. 

It  was  however  contended,  that  this  Court  had  no  jurisdiction  to 
issue  the  writ  of  certiorari  for  the  purpose  now  sought.  But  even 
at  first  sight  it  would  appear  to  be  a  strange  proposition,  that  a 
magistrate  could  make  an  order,  of  the  nature  complained  o£^  or 
any  other  order  of  that  kind,  without  the  possibility  of  the  person 
complaining  asking  the  opinion  of  this  Court,  whether  that  order 
was  legal  or  not.  However,  upon  looking  into  the  authorities,  we 
are  enabled  to  state  there  is  not  a  shadow  of  foundation  for  any  of 
the  objections  which  have  been  urged  against  the  issuing  of  thiB 

(a)  Freeman,  354.  (()  2  Lew.  Cr.  Cm.  55. 

(c)  1  EU.  &  B.  471.  {d)  5  Q.  B.  555. 

(0  2  T.  R.  190.  (/)  13  It.  Law  Bcp.  307. 
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writ     The  minor  objections  we  have  already  disposed  of  in  the  H.  T.  1854. 
course  of  the  argument,  and  the  substantial  objections  may  be  ^^f    ^ 
reduced  to  two.  *™  ^^^^ 

V. 

First,  it  is  said,  that  the  party  complaining  is  not  entitled  to  this  o'bbennan. 
writ  of  certiorari^  because  he  was  not  in  actual  custody,  and  was 
not  brought  before  the  Court  under  a  writ  of  habeas  corpus. 

Secondly,  that  this  Court  had  no  right  to  issue  this  writ,  in 
order  to  obtain  information  as  to  the  evidence  upon  which  the  order  * 
had  been  nuide.  And  it  was  also  contended,  that  in  the  proper 
exercise  of  our  discretion,  we  ought  not  to  make  the  order,  inasmuch 
as  it  would  tend  to  expose  the  magistrate  to  ulterior  proceedings,  if 
his  acts  had  been  illegal. 

It  would  appear  somewhat  strange  that,  when  a  party  is  ordered 
to  do  an  act,  or  in  default  thereof  to  go  to  prison,  he  is  bound  to 
go  to  prison  in  order  to  enable  him  to  inquire  into  the  validity 
of  the  order,  and  that  he  could  not  assert  his  right  without  the 
sacrifice  of  his  liberty.  That  assertion,  however,  has  been  made  so 
repeatedly,  and  maintained  with  so  much  confidence,  that  we  have 
thought  it  right  to  examine  all  the  cases  on  the  subject ;  we  have 
done  so  from  the  year  1672  to  the  present  time,  and  they  show  there 
is  no  foundation  for  the  objection.  It  is  a  mistake  to  say  that  it 
is  only  in  a  case  where  the  party  is  imprisoned  that  this  Court  will 
interfere.  It  is  true,  a  party  imprisoned  is  entitle^  to  a  certiorari 
to  have  the  proceedings  removed,  and  that  for  obvious  reasons.  The 
return  upon  the  habeas  corpus  would  only  set  out  the  warrant  of 
committal ;  and  if  on  the  face  of  that,  his  detention  appeared  to  be 
legal,  he  would  have  no  remedy,  unless  he  were  entitled  to  have  the 
other  proceedings  removed,  for  then  only  the  Court  would  have 
every  tiling  before  them,  to  enable  them  to  decide  whether  they  * 
would  properly  exercise  their  jurisdiction  in  discharging  him.  But 
there  is  no  case  which  says  the  party  must  be  in  custody,  to  entitle 
him  to  this  writ.  If  he  were  so,  he  would  be  entitled  to  the  writ 
as  a  matter  of  course ;  but  not  being  so,  he  is  entitled,  upon  a  prima 
faeie  case,  to  raise  a  question  upon  the  validity  of  the  Act  com* 
plained  of ;  and  several  cases  will  be  found,  as  well  when  the  - 
applicant  was  not  in  custody  as  when  he  was. 
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H.  T.'1854.        The  secoad  ground  of  objection  was,  that  the  party  was  not 
%!!f?.t-fy    entitled  to  have  the  informations  removed  by  certiorari.     The  toj 
THE   QUEEN  ^^^^^  casos,  applicable  to  the  second  objection,  show  that  the  Court 
o'bbennan.    never  will  proceed  without  having  the  whole  of  the  proceedings 
before  it,  namely,  the  evidence  and  informations,  in  order  to  ascer- 
tain whether  the  Justice  had  the  authori^  to  do  the  act  com- 
plained of. 

The  first  case  establishing  these  propositions  is  Rwufyar^t 
case  (a).  In  that  case  a  party  had  been  committed  by  magistrates, 
under  34  Edw.  3,  c.  1,  which  enabled  them  to  require  sureties 
for  the  good  behaviour  of  the  party  charged ;  and  he  having  been 
brought  up  on  habeas  corpus ^  the  Court  discharged  him,  on  the 
ground  of  the  insufficiency  of  the  return.  In  that  case  the  party 
was  in  custody ;  and  I  only  refer  to  it  for  the  sake  of  the  principle 
there  laid  down.  Tyrrell,  J.,  says  :r»'^  The  discretion  of  the  Jos- 
'*  tices  must  be  exercised  according  to  law ;  and  whether  it  be  or 
*'  no,  the  Judges  in  this  hall  must  judge ;  and  therefore  the  matter 
"  ought  to  be  certainly  certified  to  them."  The  next  case  is  Sir 
Nicholas  Storton's  case  {b).  There  a  Justice  was  ordered  by  his 
Brother  Justices  at  the  Sessions  to  find  security  for  his  good  be- 
haviour, for  having  threatened  a  juryman,  and  be  refusing,  the 
Justices  ordered  him  to  be  committed,  but  he  was  let  to  bail  by  two 
Justices,  and  being  thus  at  large,  he  brought  his  certiorari:  and 
the  Court  entertained  the  question  whether  the  Sessions  had  power 
to  commit  him,  being  one  of  their  Fellow-Justices,  and  held,  upon 
his  own  showing,  that  the  Justices  had  jurisdiction. .  In  that  case, 
the  party  applying  was  not  in  custody,  nor  was  there  any  habeas 
corpus, 
*  I  will  here  refer  to  a  case  showing  what  will  be  required  in 
order  to  oblige  a  party  to  enter  into  sureties  of  the  peace.  In  an 
Anonymous  case{c\  Lord  Holt  lays  down  the  law  thus: — ^^To 
**  have  security  of  peace  of  one,  you  must  make  affidavit  of  the  cause 
<<  of  fear,  and  exhibit  it  in  articles ;  and  then  make  affidavit  that 
«  you  demand  this,  not  of  any  ill-will  or  malice,  but  out  of  fear  of 

(a)  2  Vent.  22.  (6)  Free.  354. 

(c)  12  Mod.  566. 
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"some  bodilj  hurt."     The  same  is  laid  down  in  Hawkins^  Pleas  H.  T.  1854. 
of  the  Crown,  c.  60,  s.  6.     The  next  authority  I  shall  refer  to  is      ^ ' 

THE    OD£EN ' 

Com.  Dig,y  Certiorari^  A  1,  where  it  is  laid  down  that  the  writ  will  lie  ^ 

to  Justices  at  Sessions,  upon  an  order  made  by  them,  or  to  a  parti-  o'sreiinan. 

cnlar  Justice,  upon  a  conviction  or  order  made  by  him.    That  is  laid 

down  without  any  qualification  as  to  the  party  being  in  custody  or 

not.     The   next  case  I  shall  refer  to  is  Rex  v.  Moreley{a\   a 

remarkably  strong  case,  as  the  motion  for  the  certiorari  was  made 

after  a  trial  and  conviction  at  the  Sessions.     But  the  certiorari  was 

granted,  and  the  Court  says  : — '^  A  certiorari  does  not  go  to  try  the 

"  merits  of  the  question,  but  to  see  whether  the  limited  jurisdiction 

"  have  exceeded  their  bounds.     The  jurisdiction  of  this  Court  is 

^^not  taken  away,  unless  there  be  express  words  to  take  it  awny. 

*'  Therefore  a  certiorari  ought  to  issue ;  and  after  a  return  made  to 

*'  it,  you  will  be  at  liberty,  and  it  will  be  still  open  to  you,  to  move  to 

''  supersede  it,  if  there  should  appear  reason  for  the  Court  so  doing." 

In  the  case  now  before  us,  it  is  contended  that  the  magistrate  is 

entitled  to  withhold  the  information,  to  enable  the  Court  to  judge 

whether  he  has  exceeded  his  jurisdiction.   In  the  King  v.  Bass  {h\ 

Lord  Kenyon  says  : — "  It   is   admitted   a  certiorari  is  not  to  be 

**  granted  ex  debito  justitits,  but  that  the  application  is  made  to  the 

"  sound  discretion  of  the  Court,  which  will  not  be  well  exercised  if  < 

*•*  they  do  not  give  an  opportunity  to  the  parties  applying  for  the 

**  writ  to  litigate  any  probable  cause.     For  if  there  be  a  probable 

*'  ground  that  injustice  has  been  done  below,  the  conviction  ought  to 

"  be  removed,  that  it  may  be  reviewed  by  this  Court." 

The  next  case  I  shall  refer  to  is  Rex  v.  Tregarthen(c).  That 
was  an  application  for  a  writ  of  certiorari,  to  remove  the  recogni- 
zances and  informations  taken  against  the  defendant.  A  party  gave 
information  on  oath  before  a  magistrate,  that  from  certain  language 
used  towards  him,  he  was  in  bodily  fear  from  another ;  and  the  ma- 
gistrate, upon  hearing  the  complaint,  required  the  latter  to  enter 
into  recognizance  to  keep  the  peace ;  and  the  question  turned  upon 
the  construction  of  the  language  used — whether  it  was  metaphorical 

(a)  2  Bur.  1041.  (6)5T.R.251. 

(c)  5  B.  &  Ad.  678. 
VOL.  3.  76  L 
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H.  T.  1 864.  or  otherwise ;  and  the  Court  held  it  was  for  the  Conrt  below  to  decide 
Queen' t  Bench 
, '      upon  the  construction  of  the  words,  and  refused  to  grant  the  ord^. 

THE    QUEEN   ^  ,  -     - 

^  But  there  was  no  habeas  corpus — the  party  did  not  apply  as  a  pn- 

o'sbenhan.  son^.  That  application  was  also  to  remove  the  informations  and 
recognizance,  but  no  objection  on  that  ground.  The  Court  enter- 
tained the  motion,  but  held  that  on  the  case  made  by  the  applicant, 
the  magistrate  had  jurisdiction,  and  was  warranted  in  making  the 
decision  he  had  done.  The  next  case  I  shall  refer  to  is  one  of  great 
importance,  not  only  from  the  consideration  given  to  it,  but  from 
the  demerits  of  the  party  applying.  It  is  the  case  of  The  Queen  ?. 
Dunne  {a).  Lord  Denman,  in  giving  judgment,  says  (p.  616):— 
<<  Another  ground  taken  was,  that  the  Court  of  Quarter  Sessions  is  a 
*'  Court  of  competent  jurisdiction  to  direct  sureties  of  the  peace  on 
*'  articles  exhibited,  and  must  therefore  have  power  both  to  exercise 
''  a  discretion  over  the  cases  in  which  that  security  is  sought,  and  to 
*<  decide  on  the  proof  of  the  facts  on  which  their  discretion  is  exer- 
**  cised.  As  to  the  former  objection,  it  may  be  enough  on  this 
'^  occasion  to  observe  that  the  Court  of  King's  Bench  has  in  fact 
"  controlled  the  decision  of  the  Justices,  whether  in  or  out  of  Se«- 
*^  sions,  to  a  much  greater  degree  than  was  supposed  at  the  Bar. 
*^  Justices  cannot  go  beyond  the  terms  and  fair  meaning  of  the 
'*  commission.  The  fair  meaning  is,  that  if  one  person  informs  the 
*'  Court,  or  a  Justice  of  the  Peace,  that  he  goes  in  fear  and  in  danger 
^<  of  personal  violence  from  another,  by  reason  of  threats  employed 
"by  him,  and  prays  the  protection  of  sureties  of  the  peace,  that 
"  protection  may  be  granted.  Unless  such  a  case  appear,  no  juris- 
*' diction  appears,  nor  can  we  ever  infer  facts  necessary  to  give 
''jurisdiction,  from  the  mere  circumstance  of  an  inferior  Court 
''  assuming  to  act  as  if  they  possessed  it ;  least  of  all  where,  by 
"  the  exercise  of  a  discretionary  power  or  an  ex  parte  statement, 
''  which  is  not  allowed  to  be  contradicted,  a  sjngle  magistrate  may 
"deprive  the  subject  of  his  personal  freedom.'' 

The  last  case  referred  to,  Bay  lock  v.  Sparke(6\  shows  how  an- 
founded  the  argument  is  that  this  writ  can  only  be  granted  where 
a  party  is  in  prison  or  brought  up  under  a  habeas  corpus.     For  in 

(a)  12  A.  &  £.  599.  (6)  1  EL  &  B.  473. 
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that  case  the  party  bad  been  discharged,  on  the  6th  of  May  1852 ;  and  H.  T.  1854. 

Queen's  Bench 
the  warrant,  the  illegality  of  which  was  the  question,  was  brought  up      ^v ' 

THE    QUEEN 

by  certiorari  on  the  1 2th  of  June,  when  the  party  was  at  full  hberty,  ^^ 

and  had  actually  served  a  notice  of  action  on  the  magistrate  on  the    ^  bbennan. 
18th  of  May,  when  the  certiorari  was  granted  ;  which  also  disposes 
of  the  argument,  that  the  magistrate  being  in  jeopardy  is  no  ground 
for  the  exercise  of  discretion  in  withholding  the  writ. 

There  is  but  one  case  which  would  at  first  sight  appear  to  con- 
flict with  the  cases  I  have  referred  to,  as  to  that  part  of  the  order 
which  directs  a  return  of  the  informations  and  evidence — that  is  an 
Anonymous  case.*  In  that  case  the  Court  refused  to  order  the  ex- 
aminations to  be  returned.  But  what  is  stated  in  that  case  is  easily 
accounted  for  by  the  state  of  the  law  as  it  then  existed.  Upon  a  return 
to  a  certiorari,  the  magistrate  was  then  bound  to  make  up  a  convic- 
tion in  full ;  he  was  bound  to  put  on  the  face  of  the  conviction  all 
the  evidence  upon  which  he  acted.  No  summary  forms  of  conviction 
were  at  that  time  provided  by  the  Legislature,  such  as  wer^  after- 
wards given,  rendering  it  unnecessary  to  set  out  on  the  conviction 
more  than  directed  by  these  forms ;  but  that  change  in  the  law,  made 
for  that  particular  purpose,  could  not  affect  the  right  of  the  party  to 
have  all  the  proceedings  stated,  in  order  to  take  the  opinion  of  this 
Court,  where  it  is  essential  for  that  purpose  to  have  the  proceedings 
brought  before  the  Court.  That  same  view  of  the  case  in  Loft  is 
taken  in  Paley  on  Convictions^  p.  301. 

We  are  not  now  deciding  on  the  validity  of  the  magistrate's  order. 
We  merely  decide  that  no  magistrate  can  make  an  order  against  any 
of  her  Majesty's  subjects,  and  yet  say  that  he  can  withhold  from  a 
superior  tribunal  the  documents  and  grounds  upon  which  he  has 
acted. 

The  case  of  The  Queen  v.  Lawless,  which  was  relied  on,  has  no 
application  to  the  present.  In  that  case  the  Habeas  Corpus  Act 
had  been  suspended,  and  that  was  a  sufficient  reason  for  refusing 
the  informations;  and  it  would,  indeed,  be  a  matter  involving  most 
mischievous  consequences,  if  a  prisoner  were  allowed  to  come  to  this 
Court  upon  mandamus,  not  to  enable  this  Court  to  have  before  it 

♦  Loft,  348. 
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H.  T.  1854.  any  thing  that  might  be  required  for  its  information,  bat  to  enable 
Queen* $  Bench 
.- '     the  prisoner  to  find  out  who  had  given  information  against  him,  U> 

THB    QUEEN 

^^  use  it  for  the  very  purpose  of  defeating  it, 

o'brennan.        The  rule  for  the  certiorari  must,  therefore,  be  made  absolute. 


Cbabcpton,  J.,  concurred. 

Moore,  J. 

I  also  concur;  and  I  would  but  add  that,  on  reference  to  the 
Crown  Office  Books,  I  find  a  cas^  of  The  Queen  v.  Blake,  in  Trinity 
Term  1853,  a  prosecution  under  the  Malicious  Trespass  Act,  and 
all  the  documents  connected  with  the  case  were  brought  into  this 
Court,  and  discussed  on  the  writ  of  the  eertiarari,  and  we  quashed 
the  conviction,  because  we  thought,  on  the  informations,  the  magis- 
trate had  no  jurisdiction.  ^  -o^. 


NESBITT  V.  M*MANUS.* 

Jim.  27,  28. 

^     :         Ejectment  on  the  title,  tried  before  Pigot,  C.  B.,  at  the  last  As- 

On  an  eject-  '  o  -»  -» 

ment  on  the  sizes  for  the  county  of  Cavan. 

title,  against 

an  overhold.  Evidence  was  given  at  the  trial,  that  one  James  Tnite  demised 

ing  tenant,  it 

appeared  in  the  lands  in  question  to  one  Samuel  Charleton,  for  the  lives  of  three 

eyidence  that  _    ,              .           .  ,               ,                  «  ,  . 

a  lease  had  persons,  and  the  survivor  of  them,  and  a  term  of  thirty-one  years,  to 

three  lives       ^  computed  from  the  death  of  the  survivor.     The  lease  bore  date 

years,  ^^e^  ^^^^  ^^  September,  and  reserved  the  rent,  payable  half-yearly  on  Ist 

SbrTJath^o?  ^^^^1  a^d  ^8^  0^  November— the  first  payment  to  be  made  1st  of 

the  surviving    November  1783.     Evidence  was  also  given,  that  the  survivor  of  the 
eestni  que  me. 

The  snnrivor    persons  nam<;d  in  the  lease  was  reputed  dead  about  1815;  but  the 

was  last  heard 

of  in  1814,       exact  date  could  not  be  fixed,  the  last  time  he  was  seen  being  aboot 

and  a  notice 

to  quit  was  served  in  October  1852:— //e/<f,  the  presumption  of  the  death  was  a 

question  for  the  jury,  and  not  a  subject  of  direction. 

*  FXBBIN,  J.,  abuntt. 
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the  years  1813  or  1814.     A  notice  to  quit  on  1st  of  May  1853  had  H.  T.  1854, 
n  <rx       ,        ,«-«  Queen's  Bench 

been  served  on  8th  of  October  1852. 

KES]iIT"r 

On  the  close  of  the  plaintiff's  case,  the  defendant  called  on  the  ^ 

learned  Judge  to  nonsuit,  or  to  direct  a  verdict  for  the  defendant,  on  m*manus. 
the  grounds,  first,  that  there  was  no  evidence  that  the  lease  had 
expired;  secondly,  assuming  that  to  be  so,  the  notice  to  quit  was 
insufficient^  as  ^he  tenancy  was  to  be  taken  to  have  commenced 
either  from  the  day  of  the  date  in  the  lease,  or  from  the  death 
'of  the  surviving  cestui  que  vie  (of  which  there  was  no  evidence), 
or  from  the  first  gale-day  after  the  date  of  the  lease,  1st  of  No- 
vember 1783.  They  also  called  on  him  to  leave  it  to  the  jury  to 
say  whether  the  tenancy  from  year  to  year  commenced  on  the  1st 
of  May. 

The  plaintiff,  on  the  other  hand,  called  for  a  direction  to  the  jury 
to  presume  that  the  surviving  cestui  que  vie  either  died  in  1815, 
or  at  farthest,  before  the  beginning  of  1821 ;  and  that  the  tenancy 
from  year  to  year  must  be  taken  to  have  commenced  on  Ist  of 
May,  and  that  therefore  they  should  find  for  the  plaintiff. 

His  Lordship  told  the  jury  that  they  were  to  be  satisfied  on  the 
evidence,  whether  the  surviving  life  died  in  1815,  or  whether  they  • 
would  presume  his  death  seven  years  after  1814,  which  was  the  last 
peilod  he  had  been  heard  of.  In  either  event,  if  they  were  satisfied 
of  the  affirmative,  they  ought  to  find  for  the  plaintiff.  The  jury 
found  for  the  plaintiff. 

An  order  nisi  having  been  obtained,  pursuant  to  leave  reserved, 
to  enter  a  nonsuit  or  a  verdict  for  the  defendant — 

Major  and  W.  C.  Henderson  (with  them  Richardson),  showed 
cause. 

Macdonogh  and  J,  C.  Lowry,  contra. 

The  following  authorities  were  relied  on  : — 2  Sm,  L.  C,  p.  73 ; 
Doe  V.  Watts  {a)  \  Lysaght  v.  Callinan{b);  Roe,  d.  Jordan  v. 
Ward  (c) ;  Berrey  v.  Lindley  (d)  ;  1  Fur.  L.  Sf  T.,  p.  589 ;  Doe 
V.  Samuel  (e)  ;  Dpe  v,  Johnson  (^f). 

(a)  7  T.  R.  83.  (6)  Hay.  152. 

(c)  1  H.  Bl.  96.  (rf)  3  M.  &  Gr.  498. 

(«)  5E8p.  172.  (/)6E«p.  10. 
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H.  T.  1854.        Lefbot,  C.  J. 

Queen*8  Bench         ^       ,  .  /.       .   .         ,         i  i 

—    >  In  this  case,  we  are  of  opinion  that  the  qnestion  as  to  the  com- 

mencement of  the  tenancy  was  one  for  the  jury,  and  not  for  the 
u^MAfliDS.  Judge.  It  is  clear,  that  the  tenant  had  a  right  to  the  full  term  of 
thirty-one  years.  The  commencement  of  that  term  was  to  be  calca- 
lated  from  the  death  of  the  surviving  life  in  the  lease ;  and  after  tiie 
expiration  of  that  term,  a  tenancy  from  year  to  year  arose.  What- 
ever may  be  said  of  the  legal  commencement  of  that  tenancy,  it 
could  not  arise  until  the  termination  of  the  thirty-one  years;  but 
that  termination  must  depend  on  its  commencement,  and  that  was  a 
matter  of  fact,  and  not  of  law — namely,  when  the  last  life  died. 
The  plaintiff  may  have  been  unable  to  give  in  evidence  the  moment 
when  the  life  died  ;  but  still,  that  question  must  be  left  to  the  juiy. 
It  is  a  presumption  of  a  matter  of  fact,  and  not  a  presumption  de 
jure  :  because  tiie  matter  of  fact  is  arrived  at  by  presumptive  evi- 
dence, that  does  not  make  it  the  less  a  matter  of  fact.  The  question 
therefore  should  have  been  left  to  the  jury,  and  was  not  a  matter  of 
direction  as  a  matter  of  law.  The  conditional  order  for  a  new  trial 
must  therefore  be  made  absolute. 


Cbamfton,  J. 

Assuming  the  commencement  of  the  tenancy  to  have  been  the  1st 
of  May,  it  does  not  follow,  as  a  presumption  of  law,  that  the  com- 
mencement of  the  new  tenancy  was  the  same  as  the  old.  It  has 
been  decided,  that  if  a  tenant  overholds,  and  the  landlord  receives 
rent,  there  is  a  contract  for  a  yearly  tenancy,  that  is,  a  new  contract 
inferred  from  the  acts  of  the  parties.  If  the  rent  be  paid  on  the 
same  gale-days,  the'  presumption  is  in  favour  of  the  commencement 
of  the  new  tenancy  at  the  same  time ;  but  that  is  a  presumption  of 
fact. 

MooBfi,  J.,  concurred. 

Order  absolute,  without  costs. 


COMMON  LAW  REPORTS.  603 


H.  T.  1854. 
Queen's  Bench 


BOWLING  V.  SADLEIR. 

Jan.  19. 

J.  D.  Fitzgerald  (with  him  Lawless)  moved,  on  behalf  of  defend-  An  affidavit 

ant,  to  change  the  venue,  on  special  grounds,  from  the  county  of  ther  cause,  in 

Carlow  to  an  adjoining  county.     The  action  was  brought  for  a  con-  plaintiff  in  the 

spiracy  by  the  defendant  and  others  lo  procure  the  arrest  of  the  w^sSsoDMn^ 

plaintiff,  and  thereby  prevent  him  from  exercising   his   right   cff  ^^T^^^i,  ^^ 

voting  as  a  freeholder  for  the  county  of  Carlow.     To  ground  the  ground  a  mo- 

tion    in    the 
motion,  it  was  sought  to  rely  on  an  affidavit  made  by  one  Daniel  second  cause. 

"Phe    exist- 
Crotty   (since   deceased),    in   an   action   brought   by   the   plaintiff  ence  of  politi- 

against  the  said  Crotty,  for  the  recovery  of  damages  for  the  same  prejudSoe^^is^' 
arrest  for  procuring  which  the  present  action  was  brought  a^cha^M  of' 

The  affidavit  was  made  for  the  same  purpose  as  that  for  which  it  "^^^^^^ 
was  now  sought  to  be  used.  It  stated  that  it  was  generally  believed 
by  the  persons  likely  to  compose  the  jury-panel,  that  the  plaintiff  was 
arristed  to  prevent  him  giving  his  vote  for  the  conservative  candi- 
date, at  an  election  for  the  county,  and  that  the  cause  was  looked  on 
all  through  the  county  as  a  political  trial ;  that  various  articles  had 
been  inserted  in  the  only  newspaper  published  in  the  county,  stating 
the  arrest  of  the  plaintiff  was  illegal,  and  a  gross  outrage  on  the 
liberty  of  the  subject,  and  that  the  proceedings  of  deponent  were 
malicious  and  oppressive ;  and  that  the  plaintiff  was  made  the  vic- 
tim of  a  most  diabolical  persecution.  It  further  stated  that  the  jury- 
panel  consisted  of  but  sixty-two  persons,  most  of  whom' were  opposed 
to  deponent  in  politics,  and  that  the  minds  of  the  jurors  were  for  the 
most  part  prejudiced  against  him,  by  those  articles  in  the  newspaper, 
which  very  much  influenced  the  jurors  of  the  county ;  and  that  in 
consequence  of  the  excited  state  of  the  feelings  of  the  persons  com- 
posing the  jury-panel,  he  believed  that  a  fair  and  impartial  trial 
could  not  be  had. 


Whiteside  (with  him  Macdonogh)^  fdr  the  plaintiff. 

This  affidavit  is  inadmissible  ;  it  is  not  relied  on  in  the  notice  of 
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DOW  LINO 

V. 
8ADLEIB. 


H.  T.  1854.  motion,  and  this  Court  has  refused  to  allow  the  same  affidavit  to  be 
Queen*8  Bench 

used  to  ground  two  distinct  applications,   although  the  cause  and 

parties  were  the  same  :  2  Ferg.  Prac,  p.  1 175 ;  Lessee  Macartney 

V.  Magrath  (a).     Langston  v.   Wetherell  (b)   is  the  only  case  in 

which  such  an  affidavit  was   allowed  to  be   used.     That  was  an 

application   to  grant  a  fiat ;   and   Alderson,  B.,   puts   it  on  the 

true  ground,   that  a  proceeding  to  bail  was  a   purely  collateral 

proceeding,  not  a  step  in  the  cause:  Doe  d.  Gilbert  v.  Ross{e)i 

Corry  v.  Wharton  (cf). 


Lawless  replied. 


Lefboy,  C.  J. 

In  this  case,  we  are  of  opinion  the  affidavit  cannot  be  relied  on. 
The  receiving  it  would  be  contrary,  not  merely  to  the  rules  and 
practice  of  the  Court,  and  contrary  to  the  rules  of  evidence,  but  it 
would  be  also  injurious  to  the  administration  of  justice.  The  Court 
cannot  know  the  facts  and  circumstances  under  which  the  affidavit 
now  sought  to  be  used  was  made ;  and  yet,  we  are  called  upon  to 
allow  it  to  be  used  in  the  present  case.  The  parties  to  the  several 
actions  are  different,  and  such  evidence  is  inadmissible,  unless  the 
parties  were  the  same,  or  persons  deriving  under  them  by  legal  re- 
presentation. The  case  of  Langston  ^,  Wetherell  is  certainly  an 
exception  to  that  rule ;  but  in  that  case,  the  affidavit  was  allowed  to 
be  used  on  an  ex  parte  proceeding,  and  was  not  used  to  decide  any 
rights  of  the  parties,  but  for  an  entirely  collateral  object — that  is 
not  analogous  to  the  present  case.  The  application  to  change  the 
venue  is  a  question  as  to  the  plaintiff's  right,  and  it  is  sought  to 
deprive  him  of  that  right  upon  an  affidavit  made  in  another  action, 
and  by  another  person,  and  which,  if  the  trial  went  -on,  would  not 
be  receivable  in  evidence. 

Further,  it  would  be  dangerous  to  the  administration  of  justice  to 
allow  this  affidavit  (being  the  affidavit  of  a  deceased  man)  to  be 
used,  to  affect  the  rights  of  others  ;  for  when  thus  offered,  the  obli- 


(fl)  1  Xaw  Bee..  N.  S.,  70. 
(c)  7  M.>  W.  102. 


(6)  14 M.  ft  W.  105;  S.  C,  2  D.  &L.85a 
(</)  2  Scott,  436. 
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gation  of  an  oath  is  in  reality  dispensed  with,  for  no  indictment  for  H.  T.  1854. 

perjury  could  be  sustained  on  it  Circumstances  may  certainly  have     r--^ 

oocuned,  which  rendered  it  impossible  for  the  defendant  himself  to  ^^ 

have  made  the  affidavit ;  it  is,  however,  better  that  inconveniences     SADiiSiB. 
should  be  submitted  to,  than  that  the  law  of  evidence,  or  the  settled 
practice  of  the  Court,  should  be  interfered  with. 

CSAMFTON,  J. 

I  have  no  difficulty  in  arriving  at  the  same  conclusion,  that  this 
affidavit  is  inadmissible.  It  is  conceded  it  could  not  be  read  on  the 
trial  of  this  action,  and  that  necessarily  concedes  it  is  not  receivable 
upon  motion.  No  case  has  been  referred  to,  authorising  the  recep- 
tion of  such  a  document  in  evidence,  unless  that  exceptional  case  of 
LangtUm  v.  WeiherelL  The  affidavit  was  there  used  on  an  appli- 
cation to  grant  a  fiat,  and  was  received  merely  for  the  purpose  of 
satisfying  the  mind  of  the  Judge  before  granting  the  fiat  A  fiat 
may  be  made  on  evidence  not  strictly  legal.  It  is  only  necessary,  in 
such  a  case,  that  such  evidence  should  be  laid  before  the  Judge  as 
will  satisfy  his  conscience. 

Suppose  two  motions,  made  in  two  diffiurent  cases,  for  an  order 
that  the  plainti£f  should  give  security  for  costs,  grounded  upon  the 
same  affidavit,  the  Court  could  not  grant  them,  not  upon  an  objection 
founded  merely  on  the  Stamp  Act,  but  because  it  would  appear  that 
one  order  was  made  in  one  case  without  any  document  to  warrant  it. 

I  therefore  see  no  ground  for  making  this  innovation,  both  on  the 
practice  of  the  Court  and  on  principle. 

MOOBE,  J. 

The  rule  is  expressly  laid  down  in  Ferguson's  Practice^  and  I 
see  no  reason  for  departing  from  that  practice.  On  principle,  it 
would  be  injurious  to  the  administration  of  justice  to  allow  the 
reading  of  this  affidavit 


Fitzgerald  then  moved  for  a  postponement  of  the  motion ;  but 
the  Counsel  for  the  plaintiff  consenting  to  waive  the  objection  to 
the  affidavit,  the  Court  disposed  of  the  case  on  the  merits. 
VOL  3.  77  L 
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H.  T.  1854. 
Qtieen'i  Bench 


Jan,  21. 


LsFROT,  C.  J.,  deliTered  judgment. 

It  IB  perfectlj  clear  that  this  is  a  local  action,  and  the  plaintiff 
was  bound  therefore  to  lay  the  venue  where  Uie  cause  of  action  arose, 
or  he  would  be  nonsuited.  It  should  be  a  very  plain  case  to  entitle 
the  defendant  to  have  the  venue  changed,  where  the  action  is  locals 
because  a  suggestion  must  be  entered  on  the  record  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  place  where  the  venae  was  laid ; 
and  the  effect  of  entering  such  a  suggestion  would  be  to  oondade 
the  questicMi  between  the  parties.  The  case  of  Rex  v.  HarrU  (a)  is 
decisive  on  the  sul^ect  The  motion  in  that  case  was  to  change 
the  venue  from  the  city  to  the  county  of  Qloucester,  as  the  sobject 
of  the  action  arose  out  of  ^e  election  for  the  borough ;  and  Lord 
Mansfield  says,  "  No  two  tilings  can  be  more  different  than  chang- 
**  ing  the  venue,  and  continuing  it  as^it  was,  with  soeh  a  soggestioii 
'*  on  the  roll  as  is  now  proposed.  In  the  Nottingham  oase,  the  no- 
'*  tion  was  to  change  the  venue ;  this  is  to  enter  a  snggeatioB  on  the 
'*n^,  with  a  nieni  dedire ;"  and  again,  "  as  the  party  cannot  tra- 
'^  verse  such  a  suggestion,  when  entered  by  a  role  of  Qovri,  there 
"must  be  a  clear  and  solid  foundation  for  it." 

Now,  here  is  an  aotion  for  a  conspiracy  to.  procure  the  anest  af  a 
voter,  and  what  great  public  interest  is  involved  in  it»  calculated  to 
enlist  a  general  feeling  on  the  part  of  the  jurors  ?  The  matter  arose 
widiin  the  borottgh  of  Carlow ;  and  because  it  is  suggested  that  a 
feeling  existed  not  against  the  present  def^dant^  bat  against  a 
man  named  Crotty,  that  is  to  be  made  the  gronnd  for  the  civil 
excommunication  of  the  special  jury  of  the  whole  county,  there 
not  being  any  special  jury  within  the  borough.  Ought  the  coon^ 
to  be  stigmatised  upon  any  such  allegation  ?  Deuusoo,  J., 
adds,  in  ihat  <^e  of  Hex  y.  HarrU  .•— "  The  Court  will  be  cavtious 
''  of  admitting  the  entry  ef  a  suggestion  which  cannot  afterwards  be 
*'  contradicted.  But  there  ought  io  be  the  clearest  evidence  in  the 
''  world,  to  ground  such  a  suggestion  upon ;  or  it  most  arise  oat  of 
"  the  record  itself." 

If  the  existence  of  political  prejadice  were  to  be  a  gronnd  for 
changing  the  venue,  it  would  be  diificalt  to  find  a  place  where  a 

(a)  3  Bnrr.  1^30. 
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trial  could  be  had.    Wilmot,  J.,  observes : — *<  The  true  rule  about  H.  T.  1S64. 

Qu€9n*B  Bench 
**  suggestions  entered   upon  the  record  is,  that  the  facts  proving 

*^  that  a  fair  and  impartial  trial  cannot  be  had  in   the  ordinary 

"coarse  must  he  th^ooaelves  suggested  upon  the  record — ^whereas 

"  here  it  is  only  a  conclusion  without  premises — it  is  only  supposed^ 

**  conjeeiured;  they  Werily  believe'  that  there  cannot  be  a  fair  and 

"  impartial  trial  by  a  jury  of  the  city.     Nor  in  the  nature  of  the 

*'  thing  can  such  a  suggestion  be  credited.    It  does  not  follow  that 

*^  because  a  man  voted  on  one  side  or  on  the  other,  he  would  th^e- 

"  fore  perjure  himself  to  favour  that  party  when  sworn  upon  a  jury." 

What  was  to  be  suggested  on  the  record  ?  In  that  case  there 
was  the  ingredient,  the  defendants  pledging  their  oath  that  they  could 
not  have  an  impartial  trial;  and  further,  it  was  an  application  to 
remove  a  case  from  a  city  to  a  county ;  and  the  Courts  are  always 
favourable  to  the  transfer  of  a  trial  from  a  limited  to  a  more  en- 
larged jurisdiction,  and  yet  the  Court  refused  to  change  the  venue. 

What  are  the  facts  upon  which  we  are  called  upon  to  make  this 
order  ?  One  year  and  a-half  since,  an  action  was  pending  between 
the  plaintiff  and  another  person  named  Crotty,  and  Crotty  made  an 
affidavit  that  he  could  not  have  a  &ir  trial,  in  consequence  of  the 
political  excitement  raised  by  newspaper  publications  in  the  county. 
Certain  passages  were  selected  out  of  the  newspaper  in  question, 
which  might  warrant  the  inference ;  but  when  the  entire  came  to  be 
read  in  detail,  they  turn  out  to  be  publications  very  far  from  publi- 
cations indicating  any  malice  against  the  present  defendant.  Further, 
these  were  published  when  that  trial  was  about  to  take  place ;  but 
we  have  no  publication  against  the  present  defendant,  nor  have  we 
his  affidavit  that  he  could  not  have  a  fair  trial  in  Carlow ;  and  yet 
it  is  sought  to  make  use  of  an  affidavit  sworn  one  year  and  a-half 
ago,  to  induce  us  to  arrive  at  the  conclusion  that  there  could  not  be 
found  in  the  county  of  Carlow  a  jury  to  try  a  record  of  this  personal 
character,  and  one  not  in  any  way  involving  party  or  political  pre- 
judices. Under  these  circumstances,  we  are  of  opinion  the  motion 
must  be  refused. 


CaAlfFTON,  J. 

I  entirely  concur  in  the  rule  pronounced  by  my  Lord  Chief 
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H.  T.  1864.  Justice,  that  the  facts  will  not  warrant  the  Court  in  coming  to  the 
Queen's  Bench  .     ,        ,  ^.       .,  ,,,-,.  ., 

conclusion  that  a  tJEur  trial  cannot  he  had  of  this  case  in  the  county 

of  Carlow. 

There  were  two  modes  of  changing  the  venue  before  the  late  Ph>- 
cednre  Act — one  bj  application  to  the  Court,  where  the  venue  was 
transitory — ^the  other  by  a  suggestion  on  the  roll,  where  the  venue 
was  local.  It  is  unnecessary  to  decide  whether  this  be  a  local 
action  or  not,  as  all  personal  actions  are  now  placed  on  the  same 
foundation ;  but,  assuming  it  to  be  a  local  action,  I  see  nothing  to 
warrant  the  Court  in  granting  this  application.  The  affidavit  of 
Crotty  relates  to  a  bye-gone  transaction,  founded  on  a  paragraph 
not  reflecting  on  the  present  defendant,  and  which  has  not  been 
repeated ;  we,  therefore,  would  not  be  acting  according  to  the  nsoal 
course  of  the  Court  and  the  law,  if  we  acceded  to  the  present  appli- 
cation. 


MooKB,  J. 

I  am  of  the  same  opinion.  It  would  at  all  times  require  a  very 
strong  and  clear  case  to  induce  me  to  say  that  a  fair  trial  could  not 
be  had  in  any  county  in  Ireland.  I  would  be  slow  to  say  that  if  a 
man  were  interested  in  a  matter  of  a  political  and  exciting  de- 
scription, he  would,  therefore,  neglect  his  duty.  This  affidavit  was 
made  a  long  time  since ;  but  the  decisive  reason  why  I  would  not 
act  on  it  is,  that  the  Court  are  now  called  on  to  act  on  an  affidavit 
which  they  before  rejected. 


Lefrot,  C.  J. 

It  must  be  considered  that  it  was  on  consent  of  the  parties  that 
the  affidavit  of  Crotty  was  read. 

Motion   refused,  with  costs. 


COMMON  LAW  REPORTS.  609 


H.  T.  1854. 
Queen* $  Bench 


MJCLINTOCK 

V, 

THE  LONDONDERRY  AND  COLERAINE  RAILWAY  CO. 


Jan.  24. 


Dbbt,   on   an   award.    The  declaration  stated,  that  disputes  and  a  declaration 

controversies   had   arisen    between  the   plaintiff  and   defendants,  morion, 

by  reason  of  injuries  and  damages  sustained  or  to  be  sustained  defeio^ts  nn- 

hj  the  plaintiff,  by  reason  of  trespasses  committed  on  the  lands  ^uj^v  \g^* 

of  the  plaintiff  by  the  defendants,  their  workmen  and  servants,  evorawardthe 

aroitraton   or 

in  and  during  the  construction  of  a  Railway  of  the  defendants,  them^'oriirof 

through  a  portion  of  said  lands,  theretofore  taken  for  the  purposes  pidblish,  bat  it 

contained    no 

of  the  said  Railway ;  and  for  the  quieting  of  said  disputes  and  con-  ainennent  that 

the  defendants 

troversies,  as  well  the  plaintiff  as  the  defendants  did,  to  wit,  on,  (who  were  a  ' 

&C.,  submit  to  the  award,  determination  and  judgment  of  M.  L.,  hadoontnu^d 
R.  B.  and  J.  S.,  arbitrators  chosen  on  the  part  of  plaintiff  and  ™nmon  ^wal 
defendants,  to  arbitrate,  award  and  determine  of  and  concerning  the  ^J^^""^  ^^ 

claim  of  the  plaintiff  for  compensation  for  injury  and  damages  by      Seld,  that 

each  would  be 

reason  of  the  trespasses,  the  plaintiff  and  the  defendant  thereby  under-  intended,  and 

that  it  was  not 

taking  to  abide  by  whatever  award  the  arbitrators  or  the  majority  necessary  spe- 

of  them  might  publish,  and  pledging  themselves  that  it  should  be  that  the  sub- 
carried  into  effect  without  delay ;  that  the  said  arbitrators,  having  ^^,^^^ 
taken  upon  themselves  the  burthen  of  the  arbitration,  did  aflerwaids, 
to  wit,  on,  &c.,  duly  make  and  publish  their  award  in  writing,  of 
and  concerning  the  matters  in  difference  between  the  parties,  and 
did  thereby  award  and  direct  that  the  sum  ^f  £10  should  be  paid 
*by  the  defendants  to  the  plaintiff,  for  the  trespasses  already  com- 
mitted during  the  formation  of  the  Railway,  and  that  they  should 
pay  all  costs  incurred ;  that  the  costs  so  incurred  amounted  to  £40, 
and  that  thereby  an  action  had  accrued  to  the  plaintiff,  to  demand 
and  have  said  sums  of  £10  and  £40. 

The  defendants  specially  demurred  to  this  declaration,  assigning 
as  cause  that  they  were  a  corporation,  and  being  sued  as  such,  the 
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H.  T.  -1854.  submissioD  stated  in  the  declaration  should  have  been  aTerred  to 

..^.-x^.^     have  been  made  bj  deed  under  their  common  seal ;  that  it  wte 

^  not  stated  that  such  submission  was  made  under  any  Act  of  Par- 

LONDON-     liament ;  that  profert  was  not  made  of  the  deed  of  submission ;  that 

COLERAINS    ^^^^  ^^  ^°^  ^  parol  submission,  and  the  defendants  had  no  power 

BAiLWAjr.     to  bind  themselves  except  bj  deed,  and  that  no  valid  submission 

was  shown  on  the  declaration,  authorising  the  award. 


The  plaintiff  joined  in  demurrer,  and  the  case  was  now  aigved 
by   W.  C.  HetuiersoHj  in  support  of  the  demurrer. 

The  defendants  are  incorporated  bj  a  local  and  personal  Act, 
8  &  9  Vie.^  c.  187,  and  are  deaignated  the  Londonderry  and  Cole- 
ndne  Railway  Company.  But  though  it  be  local  and  penoaal,  it 
is  to  be  taken  as  a  public  Act,  and  judicially  noticed  as  aach,  and 
so  the  Court  are  bound  to  regard  the  defendants  as  a  oorporatioo : 
Ckwoh  ▼.  laptrial  Giu^light  Company  (a).  Being  a  corporation, 
they  could  only  contract  under  their  common  seal,  and  nothing 
on  the  face  of  this  declaration  intimates  that  the  submission  was 
by  deed.  Com.  Ihg.,  tit.  Franchitey  F,  13  ;  Bac.  Abr^  Cor- 
poration, C,  8 ;  Watson  on  ArbUrmiionj  p.  72 ;  it  is  there  said  a 
corporation  may  submit  to  arbitration,  but  it  must  be  by  reference 
under  their  common  seal. 

Matters  of  a  trifling  character  may  be  done  by  a  corpondioa 
by  parol  without  deed,  but  as  a  general  rule,  all  the  acta  of  a 
corporation  must  be  by  deed :  Mojfor  of  Lmdlow  v.  Ckariiaa  (6). 
The  retainer  of  a  servant,  or  the  doing  acts  of  frequent  oecooreBoe, 
such  as  would  render  the  affixing  of  the  seal  inconvenient,  iroiQ  their 
insignificance,  are  exceptions  to  the  generality  of  the  role.  By 
the  Lands  Clauses  Consolidation  Act,  8  &  9  Vie.y  c  18,  s.  25,  a 
power  is  given  to  Railway  Companies,  in  certain  cases,  to  submit* 
disputes  respecting  compensation  to  arbitration,  and  the  arbitra^oa 
is  to  be  appointed  under  the  hands  of  the  prom<^6rs  of  the  Railway, 
or  any  two  of  them,  their  secretary  or  clerk,  and  under  the  kand 
of  the  other  party ;  and  if  such  party  be  a  corporation  a^iregate, 
under  their  common  seal ;  and  the  appointment  is  to  be  delivered  to 

(a)  6  Ad.  &  Ell.  846.  (6)  6  M.  &  W.  815. 
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the  ftrbiirator,  and  is  to  be  deemed  a  submission  to  arbitration  on  H.  T.  J  864, 
the  part  of  the  party  by  whom  the  same  shall  be  made.     The  27th     ^^»v««^ 
aectioa  provides  lor  the  appointment  of  an  nmpire,  in  case  of  dis-  ^^ 

agreement  of  the  arbitrators.  It  may  be  argued  that  under  that  i«ondon- 
26th  section,  Uie  submission  stated  in  this  dedaratioa  is  good,  but  it  {^olbrains^ 
is  not  so,  for  the  submission  authorised  by  that  statute  and  section  bailway» 
is  of  compensation  for  the  purchase  aad  severance  of  lands.  The 
submission  here  is  of  disputes  as  to  '*  trespasses/'  committed  or  to  be 
committed.  Nothing  in  the  statute  jostifies  a  submission  of  tres* 
passes  to  arbitrators.  But  the  submission  here  is  stated  to  have 
been  referred  to  three  arbitrators,  whose  awards  or  the  award  of  the 
majoriiyy  was  to  be  conclusive ;  whereas  the  statute  (8  &  9  Vic^  e.  18) 
says,  in  the  event  of  differences  among  the  arbitratorB,  an  umpire 
is  to  decide.  The  pkintiff  should  have  shown  on  his  dedaration 
that  this  submission  was  under  the  statute,  and  within  its  i^ovisions ; 
consistently  with  the  dedaraiion,  this  submission  may  have  been  by 
parol ;  a  binding  submission  should  be  stated  asd  proved :  Dilley 
V.  Polhill{a)i  Bidden  v.  Dowse  (b);  Tikon  v.  The  Warwick 
Gas4iglU  Company  (c).  In  that  case,  on  general  demurrer,  it  was 
held  that  the  Court  would  presume,  in  an  action  fbr  work  and 
Jabour  against  a  corporation,  that  a  deed  existed;  but  such  an 
in£»«Bce  will  not  be  assumed  on  a  special  demurrer.  ^Auy  v. 
Parish  (d)  I  Mcdsden  v.  Harridge{e). 

2).  IFCausland  and  Napier^  contra. 

It  is  not  necessary  that  the  declaration  should  contain  a  special 
aUegation  that  the  defendants  entered  into  this  submission  by  deed ; 
for  necessary  circumstances  implied  by  law  need  not  be  expressed 
in  the  pleading :  Co.  Lit.  303,  b ;  Com.  Dig.  tit  Pleader^  B,  2. 
^'If  a  man  pleads  an  act  by  a  corporation,  he  need  not  allege  a 
'^deedy  for  it  shall  be  intended  as  if  he  makes  cognizance  as 
"bailiff  to  a  corporation."  The  case  of  The  Dean  and  Chmpter  of 
Windsor  v.  Gover^  in  2  Wms.  Saund.,  p.  305,  is  directly  in  our 

(a)  2  Stra.  022.  (4)  6  B.  &  C.  255. 

(c)  4B.ftC.962.  (rf)  INewB.  ItH. 

(e)  2  Wms.  Sannd.  61. 
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H.  T.  1854.  favour;  for  when  it  was  decided,  special  demnrrers  were  unknown, 

v^i-*^^ '     and  it  establishes  that  if  a  deed  be  necessary,  the  Coort  will  implj 

^  its  existence.    Bac,  Ah^  Corporation,    If  a  matter  can  be  done  in 

iiONDON-  one  way  only,  the  Court  will  intend  it  to  have  been  done  in  that 
coiERAJNS  ^^y*  Throckmerton  v.  Tracy  {a)  \  Edgar  v.  Sorrell(b);  Skeriffk 
s^LWAT.     of  Norwich  y.  Bradshaw(c)  ;  Peto  v.  Pemberion{d). 

It  is  a  mistake  to  say  that  a  Railway  Company  have  not  power 
to  submit  their  disputes,  except  under  their  seal  by  deed  ;  for  by  die 
Companies  Clauses  Consolidation  Act  (8  &  9  Vic,^  c  16,  s.  97), 
it  is  provided  that,  with  respect  to  a  contract  which,  if  made 
between  private  persons,  would  require  to  be  in  writing,  and  signed 
by  them,  the  promoters  of  Companies  may  make  such  a  contract  on 
behalf  of  the  Company  in  writing,  signed  by  the  committee,  or  by 
the  directors,  or  any  two  of  them,  of  the  Company.  If  this  sub- 
mission could  have  been  made  by  parol  (and  it  is  nothing  but  a 
contract)  then  this  demurrer  is  bad,  for  the  submission  is  only  stated 
as  a  matter  of  fact,  and  no  profert  is  made  of  it,  and  a  genend 
statement  of  it  is  sufficient. 

Henderson  relied. 

The  cases  relied  on  by  the  plaintiff  were  cases  of  neoesaaiy  in- 
tendments, such  as  livery  of  seisin  being  implied  in  feoffinent — 
re-entry  intended  in  a  surrender:  and  besides,  they  were  cases 
decided  on  motion  in  arrest  of  judgment,  or  at  least  not  upon  special 
demurrer.  If  the  plaintiff  sought  to  bring  himself  within  the  Com- 
panies Clauses  Act,  an  averment  to  that  effect  should  have  been 
made  in  the  declaration,  something  to  show  that  the  snbmiasioa 
was  in  the  nature  of  the  contracts  ^there  referred  to. 

Lbfrov,  C.  J. 

The  argument  of  Mr.  M^Causland  is  conclusive;  he  has  put 
the  case  on  an  unanswerable  ground.  We  must  therefore  ovemle 
the  demurrer. 

(fl)  Plowd.  149.  (6)  Cro.  Car.  109. 

(c)  Cro.  Eliz.  53.  (d)  Cro.  Car.  101. 


COMMON  LAW  REPORTS.  613 


H.  T.  1854. 
Queen's  Bench 


RUSSELL  V.  KITCHEN. 

Jan.  26. 

Assumpsit,  on  a  promissory  note. — The  declaration  averred  that  Where  a  party 
the  note  had  been  made  at  Capetown,  Cape  of  Good  Hope,  on  the  ^^teSct  made 
3rd  of  March  1850,  for  the  snm  of  £170,  and  was  payable  to  one  Jj^nnfay^*^^ 
William  Pretchnrch,  or  order,  on  the  8rd  of  September  following,  £,^^.P"* 


at  No.  10  Strand-street,  Capetown,  and  was  indorsed  by  him  to  the  l«S<d  contract 

according    to 

plaintiff.  the  law  of  that 

country^  xin» 
The  defendant  pleaded  the  general  issne.  less  the  con- 

On  the  trial  of  the  case  before  Pennefather,  B.,  in  last  Michael-  proved ;  aad^ 
mas  Term,  in  the  Consolidated  Nisi  Prins  Court,  the  plaintiff,  who  g^^  ^^{  ues 
was  the  only  witness,  produced  the  note,  and  proved  the  hand-  oEwting  to?tt 
writing  of  the  defendant  to  it  as  maker,  and  also  the  handwriting  ^®S^^* 
of  the  indorsement ;  and  that  the  note  had  been  indorsed  to  him 
for  valuable  consideration,  before  maturity,  he  being  then  a  resi- 
dent merchant  at  Capetown.    He  further  proved  a  presentment  by 
himself,  at  the  place  and  on  the  day  mentioned  in  the  body  of  the 
note,  and  that  by  the  custom  of  merchants  at  the  Cape,  the  usual 
days  of  grace  are  not  allowed. 

On  the  close  of  the  plaintiff's  case,  Counsel  for  the  defendant 
called  for  a  nonsuit,  on  the  ground  that,  inasmuch  as  the  statute 
9  Cr.  4,  c.  24,  whereby  promissory  notes  were  made  in  Lrdand  nego- 
ciable  securities,  did  not  extend  beyond  the  limits  of  tbat  country, 
that  no  action  could  be  taaintajned  here  by  die  indorsee  agidnst  the 
maker  of  a  note  made'  and  payable  in  another  country,  out  of  the 
jurisdiction,  and  especially  where,  as  in  the  present  case,  the  in« 
dorsement  had  also  been  made  out  of  the  jurisdiction,  the  promis- 
sory note  being  in  such  a  case  a  mere  chose  in  dctton^  and  not 
transferable  out  of  this  country :  his  Lordship  refused  to  nbniuit, 
and  directed  a  verdict  for  the  plaintiff,  reserving  liberty  for  the 
defendant  to  move  to  have  this  terdict  set  aside,  and  a  verdict 
entered  for  the  defendant. 

Another  Objection  was  raised  on  the  part  of  the  defendant — 
VOL.  3.  78  1 
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H.  T.  1854.  namely,  that  the  plaintiff  should  have  proved  presentment  at  the 
Queen*  M  Seneh 

place  specified  in  the  body  of  the  note,  on  the  last  of  the  days  of 

grace,  and  that  the  evidence  of  the  particular  custom  of  merchants 

at  the  Cape  could  not  have  the  effect  of  dispensing  with  the 

proof  of  presentment  in  the  usual  way. 

An  order  iit>t  having  been  obtained  to  set  aside  this  verdict, 

pursuant  to  the  leave  reserved — 

Rollesion  (with  him  Brereton)  showed  cause. 

Falkiner  and  Griffin^  contra. 

The  defendant  is  entitled  to  a  new  trial,  as  the  plaintiff  was 
bound  to  have  allowed  the  customary  days  of  grace,  before  the 
presentment  of  the  note  for  payment.  We  do  not  contend  that 
this  note  is  incapable  of  being  sued  on  in  this  country  if  the 
parties  were  within  the  jurisdiction;  but  to  make  it  an  available 
security,  the  plaintiff  ought  to  have  declared  specially  upon  it.  He 
should  have  averred  that  by  the  local  law  of  the  Cape,  such  an 
instrument  is  a  negociable  security,  and  should  have  proved  that 
averment  at  the  trial,  as  the  Court  will  not  take  official  notice 
of  foreign  law:  1  Chit.  PL,  p.  247;  Ashlejf  v.  Fisher  (a).  The 
statute  makes  promissory  notes  negociable,  assignable  and  capable 
of  being  sued  on,  as  inland  bills  were  by  the  custom  of  merchants ; 
that  could  not  ei^tend  to  foreign  bills.  But  if  the  statute  does  apply 
to  foreign  bills,  the  party  suing  on  them  must  be  bound  by  the  obli- 
gations of  it.  He  should  have  allowed  the  defendant  the  three 
days  of  grace,  in  accordance  with  the  custom  of  merchants  in  this 
country  :  Brown  v.  Harrenden  (5) ;  Bentley  v.  Nartkkause  (c) ; 
Carr  v.  Shaw  (d) ;  Ba^fy  on  Bills,  p.  28  (1st  ed.).  Lord  Kenyon 
expressly  gave  his  opinion  for  our  proposition,  in  a  case  which 
came  before  him  on  demurrer.  And  no  action  was  ever  maintained 
on  a  promissory  note,  except  it  had  either  been  made  in  England, 
and  thus  had  been  within  the  statute  in  its  inception,  or,  though 
originally  foreign,  had  been  brought  within  the  statute  by  indorse- 
ment.    The  case  of  De  La  ChaumeUe  v.  The  Bank  of  England  {e) 

(o)  12  Jut.  1051 .  (6)  4  T.  R.  14a 

(c)  M.  &  Mai.  66.  (rf)  B.  R.  BGl.  39  G.  3. 

(<)  2  B.  &  Ad.  385. 
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18  merely  an  instance  of  the  first  of  these  ^xceptionSf. 
V.  Ft^ftt«r(a)y. instead  of  being  an  authori^  for  the  plaintiff,  is 
in  our  favour.  There  a  French  note  was  sued  upon  in  England, 
and  although,  supposing  it  to  have  been  an  English  note,  the  action 
would  have  been  maintainable,  yet  the  plaintiff,  having  failed  in  a 
particular  which  the  French  laws  held  essential,  the  Court  directed 
a  verdict  for  the  defendant,  which  it  could  not  have  done  if  the 
English  statute,  whose  requirements  the  plaintiff  had  obeyed,  ex- 
tended to  the  foreign  note.  The  point  was  raised  in  TVtm^cy  v. 
VigmeVf  such  as  has  arisen  in  the  present  case;  the  declaration 
seems  to  have  been  generally  as  on  an  English  note,  but  was 
,not  objected  to,  there  being  another  valid  objection  to  the  action. 


TtinAey  H.  T.  1854. 
QueeiCt  Bench 


Brereton  replied. 


Cur.  ad,  tnUi. 


Crabcpton,  J.* 

This  was  an  application  for  a  nonsuit,  or  a  new  trial,  pursuant 
to  leave  reserved.  The  action  was  on  a  promissory  note  by  the 
indorsee  against  the  maker. — [His  Lordship,  having  stated  the 
facts,  proceeded  to  say] : — 

With  respect  to  the  first  question — ^namely,  that  no  title  passed 
to  the  plaintiff  under  the  instrument — the  defendant  alleging  that 
it  was  a  mere  chose  in  aeiiony  and  not  indorsible  under  the  statute  : 
the  established  rule  of  law  is,  that  the  lex  loci  contractus  regulates 
the  terms  of  the  contract  itself,  and  the  lex  fori  regulates  the  mode 
of  suing  on  it — so  the  law  is  laid  down  by  Tindal,  C.  J.,  in  Trimbei/ 
T.  Vignier;  therefore,  if  this  instrument  gave  title  to  sue  at  the 
Cape,  it  would  also  entitle  the  plaintiff  to  sue  in  Ireland  ;  and 
on  the  other  hand,  if  there  was  no  title  to  sue  at  the  Cape,  then 
he  could  not  sue  here. 

The  question  then  is,  whether  this  instrument  was  legal,  accord- 
ing to  the  law  of  the  Capo  ?  We  have  no  evidence  of  that — ^the 
only  thing  having  the  appearance  of  such  evidence  is,  that  it  is 

(a)  IBing.  N.  C..151. 

*  ThiB  case  was  argaod  in  Chamber,  the  Chibp  Justics  and  Febrin,  J., 
being  engaged  in  Court  on  other  business ;  the  argument  is  therefore  ex  relatione^ 
but  the  judgment  was  delivered  in  full  Court. 
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H.  T..1854.  payable  to  order  on  the  fiice  of  it ;  how  far  that  is  evidence,  it  is 
'■^-v  »— >  unneoessaiy  to  say.  Are  we  to  assume  that  the  indorsemeDt  was 
▼Old,  or  should  we  not  presome  the  contrary,  in  the  absence  of 
any  evidence  on  the  sahjeot  ?  Hie  qaestion  then  comes  to  this — 
whether  the  onus  f^rohandi  lies  on  the  plaintiff  or  defendant  ?  It 
is  plain  that  a  party  rdying  on  the  law  of  a  foreign  country  is 
bound  to  prove  what  that  law  is.  Brown  v.  (jraeey{a)  is  an 
express  decision  on  that  point.  The  efiect  of  that  dedsion  is  this, 
that  in  the  absence  of  all  evidence  as  to  the  law,  we  are  to  presume 
that  the  law  of  the  f<Hreign  country  is  conformable  to  the  law  of 
England,  and  not  the  contrary.  That  decision,  therefore,  rules  the 
first  point.  A  distinction  was  attempted  to  be  taken  between  the 
statute  of  Anne  and  the  Common  Law  ;  but  both  are  equally 
imperative.  I  therefore  cannot  admit  that  distinction.  This  point, 
therefore,  must  be  ruled  in  favour  of  the  plaintiff. 

The  other  point  is  that  no  days  of  grace  had  been  allowed.  Bat 
the  note  was  duly  presented  on  the  day  it  became  due ;  and  we  have 
evidence  that,  according  to  the  custom  of  the  Cope,  no  days  of 
grace  are  allowed;  we  are  bound,  therefore,  to  apply  the  law  of 
the  country  in  that  respect  to  this  case.    The  verdict  must  stand. 


MOOBE,  J. 

I  fully  concur  with  my  Brother  Cbampton.  With  regard  to 
the  days  of  grace,  they  form  part  of  the  law  of  the  country  by  the 
operation  of,  and  are  to  be  regulated  by,  the  custom  of  merchants ; 
and  it  has  been  proved  there  is  no  such  custom  at  the  Ci^>e. 

On  the  other  point,  it  is  plainly  in  favour  of  the  plaintiff,  both 
on  principle  and  authority.  The  note  was  made  payable  to  the 
payee  or  order,  and  ft  must  be  presumed  to  have  been  made  according 
to  the  law  of  the  country  where  it  was  made ;  therefore  the  plaintiff 
is  not  to  be  called  on  to  prove  what  was  the  law  of  the  country — 
the  onus  lay  upon  the  defendant,  showing  It  was  made  contrary  to 
that  law ;  and  he  not  having  done  so,  the  plaintiff  is  entitled  to 
recover. 

Cause  allowed,  with  costs. 

(a)  1  D.  &  R.,  N.  P.  Cm..  41 «. 
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JOHN  JONES,  Lessee  of  GEOPFBY  DA  VIES, 

t. 

JAMES.  lyAROY. 

(Brrorfrom  the  Court  of  Queen's  Beueh), 


The  case  was  argued  in  Michaelmas  Term  1852,  bj  Isaac  O^Cal-  In  ^^^'^^. 

lagkan  and  J,  D.  Fitzgerald^  for  the  plaintifia  in  error,  and  Henry  under  a  letU^ 

meot  mado 

Martley  and  Alexander  Graydon^  for  the  defendant.  in  1769,  te- 

rra      4*  <•    1  1  1.   <■  .       •      nant  for  life  of 

The  facts  of  the  case,  and  arguments  relied  on,  appear  in  the  thirteen  deno- 

jndgment  of  the  Court.  1^***^  re- 

mainder  to  B 
in  tail  male,  remainder  to  N  in  tail  male,  A  and  B  joined  in  a  reooveiy ;  and  bj 
4eed  of  the  9tU  of.  March  1806,  executed  by  A,  B  and  B.,  it  was  declared  that 
^e  recoyeiy  was  to  be  to  the  use  of  B  and  his  heirs,  bat  that  he  waa  forthwith 
to  execute  to  R.  a  mortgage  in  fee  of  some  of  the  lands  in  the  recoyery,  to  se- 
cure a  debt  due  from  A  to  B. ;  and  by  deed  of  mortgage  of  the  same  date,  A  and  B 
conr^ed  (by  lease  and  lelaase)  seren  of  the  thirteen  denominations  to  B.  in  fee, 
subject  to  redemption,  &c.'  B  died  in  January  1809  without  issue,  leayioff  K  (the 
next  remainderman  under  the  seulement  of  1769)  lus  heir-at-law.  A  died  m  1816. 
N.,  haoing  been  in  p>88euionfrom  the  death  of  A  in  1816,  died  in  1848,  leaving  the 
lessor  of  the  plaintiff  his  eldest  son,  who  claimed  all  the  lands  as  heir  in  tail  under 
the  remainder  to  N.  in  the  settlement  of  1769.  In  1810,  N,,  by  settlement  on  his 
marriaee,  after  redtine  (as  if  the  reooTeiy  of  1806  had  been  in  hct  duly  snfiered) 
the  dedaration  made  by  the  first  deed  of  the  9th  of  Bfarch  1806,  of  the  uses  of  the 
recovery  thereby  recited  to  hare  been  duly  sufiered,  and  without  any  fmrther  recital 
to  the  title,  oonyejred  (by  lease  and  release)  tJl  the  lands  comprised  in  the 


deed,  declaring  the  uses  of  the  recovery,  including  those  in  the  mortgage,  to  B.,  to 
the  use  of  himself  for  life,  remainder  to  Ids  first  and  other  sons  in  tail  male.  N.  never 
levied  a  fine  or  suffered  a  recoveiy.  The  recovery  of  1806  had,  down  to  the  passing 
of  the  Act  for  the  Abolition  of  flues  and  Becoveiies  (4  &  5  TT.  4,  c  92),  been  in- 
valid as  to  some  of  the  donominations  in  the  mortgage  to  B.,  because  though  named 
in  the  deed  making  the  tenant  to  the  praecipe,  they  were  not  named  in  die  reooveiy 
itself;  and  as  to  others  of  the  mortgaged  denominations,  because  the  tenant  to  the 
prsdpe  was  not  made  by  C,  in  whom  the  legal  freehold  was  outstanding,  under  a 
deed  of  1799,  whereby  A's  life  estate  in  sudi  St  the  lands  as  were  comprised  in  thai 
deed  was  assigned  to  C  and  his  heirs,  in  trust,  to  make  certain  annual  and  other 
payments  out  of  the  rents,  and  to  pav  any  surplus  to  A.  Held,  reversing  the  judg- 
ment of  the  Court  of  Queen's  Bench,  that  at  the  time  of  the  passing  of  the  Act 
(August  1884\  N.  was  in  possession  of  the  lands  "  in  respect  of  an  estate  which  the 
recovery,  if  valid,  would  have  barred,**  within  the  meaning  of  those  words  in  the  9th 
section  of  the  Act ;  and  that  therefore  the  above  defects  in  the  recovery  were  not 
cured  by  the  5th  and  6th  sections ;  and  the  lessor  of  the  plaintiff  was  entitled  to 
recover  the  lands  in  the  mortgage  to  B. — IDissentientilms,  Pigot,  C.  B.,  Pbnns-  . 
r  ATHsn,  B.,  and  Moorb,  J.] 

*Ahsentibut,  Bichabds,  B.,  and  Jackson,  J. 
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H.  T.  1853.        The  following  authorities  were  cited  on  behalf  of  the  plaintiiT 
Etch,  Cham, 
> , '     in  error  :  Liuletofiy  88.  598,  599,  600 ;    Took  t.    GUueoek  (a) ; 

DAvncs       ^^^^.^  ^    Clark  (b);  Loyd  v.  Carew{c);  Mackil  v,  Clark  {d);' 
D'ARcr.       Goodrigki  v.  Mead{e)  ;  5  Cruise  Dig.^  p.  351  ;  Doe  d.  NeviUe  t. 
Rivers  (f);  Doe  d.  Gregory  ▼.  Whiekelo{g)\  Doe  ▼.  0/tVfr(A). 

For  the  defendants  in  error:  Co.  LiL^  p.  326,  &;  SUipleUm 
y.  l^apleton{t)\  Llagd  v.  Lloyd{k)\  Benslegy.  Bmdam{i)i 
Carpenter  v.  J9tf//er  (m) ;  FFt/^«  v.  FFbo^imirc/ (n). 


The  Court,  differing  in  opinion,  delivered  judgment  seriaHm. 

Gbeenb,  B. 
H.  T.  1853.       ^^^  IS  a  writ  of  error  from  a  judgment  pronounced  bj  the  Court 
Jan.  26,  27.     of  Queen's  Bench* 

It  was  an  ejectment  on  the  title,  tried  before  Blackbume,  C.  J. 
in  the  Sittings  after  Trinity  Term  1850,  to  recover  poosoaoiop, 
amongst  others,  of  seven  denominations  of  lands — namely,  Qreavroe, 
Lissalavane,  Cappagh,  Eskeragb,  Boganes,  Denykipe  and  Kil* 
dough,  of  which  lands,  on  the  18th  of  April  1769,  Geofiry  Davies 
(since  deceased)  was  seised  in  fee.  The  demise  was  laid  on  the 
1st  of  March   1850. 

The  case  came  before  the  Court  upon  a  special  verdict,  by 
which  it  appeared  that  Geoffry  Davies  (the  first)  being  waxA  in 
fee  of  the  above  denominations  of  land,  by  indentures  of  lease  and 
release  of  the  19th  of  April  1769  (executed  previously  to  the 

(a)  1  Saimd.  235,  b  woU. 

(6)  2  Salk.  610;  S.  C,  7  Mod.  18.  (c)  Ck>iii.  Sep.  19. 

(J)  2  Lord  Bay.  778;  8.  C.  Holt,  615;  U  Mod.  19. 

(e)  S  Bac  Abr.  683;  S.  C,  3  Bur.  1703. 

(/)  7  T.  B.  27a  (^)  8T.  B.  211. 

(A)  5  M.  &  By.  202;  8.  C,  2  Sm.  L.  C,  417- 
(i)  1  Atk.  9.  (A)  2  D.  &  War.  960. 

(0  2  S.  &  St.  519;  S.  C,  5  Bui.  S52. 
(«)  8  M.  A  W.  209.  (r)  5  Excfa.  557. 

*  See  2  Jr.  Com.  Law  Bep.  163. 
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riage  of  his  son  Thomas  Davies  the  elder  and  Honoria  O'Connor),  H.  T.  1853. 

oonvejed  all  the  said  lands  to  Edmond  Kelly  and  John  Leonard,     s^^^ / 

their  heirs  and  assigns,  to  the  use  of  the  settlor  Greofiry  Davies 
(the  first)  for  life,  remainder  to  the '  use  of  his  son  Thomas  Davies 
(the  elder)  for  life,  remainder  to  the  use  of  the  first  and  other 
sons  sucoessivelj  of  said  marriage,  in  tail  male,  with  divers  re- 
mainders over.     This  settlement  was  registered  in  176£^ 

The  marriage  took  effect,  and  there  was  issue  of  it  four  sons, 
Qeoftrj  Davies  (the  second),  Thomas  Davies  (the  younger).  Net- 
terville  Davies,  Joshua  Davies,  and  three  daughters,  Mary  (who 
married  a  person  named  Bryan-  Duane),  Belinda  and  Eleanor. 
Geoffiry  Davies  (the  first)  was  in  possession  until  his  death  in  ITTTy 
and  thereupon  Thomas  Davies  (the  elder)  entered  into  possession, 
and  he  died  in  1816. 

It  is  not  expressly  found  that  he  continued  in  possession  until 
his  death,  but  it  may  be  so  inferred. 

Geofiry  Davies  (the  second)  died  in  1780,  under  age  and  without 
having  been  nmrried.  Thomas  Davies  (the  younger)  came  of  age 
before  1803,  and  died  in  1809  in  his  father's  lifetime,  without  being 
married.  Netterville  Davies,  on  the  5th  of  March  1810,  married 
Eleanor  Cruise,  and  of  this  marriage  there  was  issue  the  lessor 
of  the  plaintiff,  Geoffry  Davies  (the  third).  Netterville  Davies, 
from  the  time  of  the  death  of  his  father  Thomas  (the  elder)  to 
the  time  of  his  own  death,  was  in  possession  or  receipt  of  the 
rents  and  profits  of  the  lands.  He  died  in  1848,  leaving  the  lessor 
of  the  plaintiff  his  eldest  son  and  heir-at-law. 

Upon  his  birth,  he  became  issue  in  tail  inheritable  under  the 
settlement  of  1769>  and  would,  if  nothing  occurred  to  bar  the  entail 
thereby  created,  become  entitled,  as  tenant  in  tail,  after  the  death 
of  his  grandfather  Thomas  Davies  (the  elder)  and  his  father  Net- 
terville. 

The  special  verdict  then  finds  that,  by  indenture  of  the  30th  of 
July  1799,  between  Thomas  Davies  (the  elder)  of  the  first  part, 
Roderick  O'Connor  of  the  second  part,  Honoria  Davies  (otherwise 
O'Connor)  of  the  tliird  part — ^reciting  that  Thomas  Davies  (the 
elder)  was  seised  of  an  estate  for  life,  amongst  others,  of  the  lands 
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H.  T.  1853.  of  Ctppsgh,  Bogaoes,  Kikloagh,  iJ^mrfort  and  Creavroe ;  and  that 
(or  the  pnrikMe  of  the  payment  of  his  debts,  and  to  proride  for 
his  jonnger  ehildrdn,  he  had  agreed  to  conyej  the  said  lands  to 
Bodaiiek  O'Connor— It  was  witnessed  that  Thonifl;^  Daties  (tlfe 
elder),  in  oonaideration  of  said  Hgreement,  and  of  the  sum  of  £100, 
eonveyed  to  Boderidk  O'Connor  the  said  Uilds,  Habutdmm  dnring 
the  life  o^  said  Thomas  Davies  <ihe  elder'),  in  ttm.  out  of  the  treats 
and  profits  to  i^tmborse  himself  the  aum  of  £100|  aod  the»  to  paj 
thereout  daring  hi*  life  to- Thomas  Davies  (the,  elder)  an'  aaimi^ 
of  £100,  Hftd  as  to  the  reeidne  of  the  r^nts  and  pr^t%  to  pay 
thereout  to  Honeria  DiTvie^  Thomas  DftVies  (the  younger^  Netter- 
vine  Datite,  Joshtaa'  Davieii,  Belinda  Darius  and  ElesMr  Danes, 
the  annual  sum  Of  -£320  fof  their  maintetianee  ant  sappori  9  ab^ 
fifter  payment  of  the  said  annuities,  then  to  apply  the  residiie  of 
the  rents  and  profits  to  the  discharge  of  the  debts  of  Thomas 
Davies  (the  elder). 

The  deed  contained  a  eotenaftt  by  BoderidL  O'Connor  to  pay 
these  annuities,  and  th|it  he  would,  afttt  tbe  payment  th^eof^  ^PP^y 
this  residue  to  the  d^harg^  of  the  debts  of  Tbomias  Davies  (the 
elder),  and  after  samd  were  discharged  he  woold  pay  the  residue  to 
Thomas  Davies  (the*elder)«  It  oontained-  also  a^  clause  .{rovidiag 
for  the  contingency  of  an  increase  in  the  amount  of  the  rents,  and 
a  i^striction  upon  Rod«fridE  O'CoAUot's  power  to  let.  It  waa  regis- 
tered on  the  '16thr  of  November  1799-  Soon  i^r  its  execirfioii, 
Roderick  OKllonnol-  was'  fUr  two  years  and  4*half  in  reeapt  of 
rent  out  of  the  lands  oonipriscid  in  this  deed. 

I  have  already  obtetved-  th&t  the  verdict  does  not  expressly  find 
that  Thomas  Davies  ^the  elder)  continued  in  possession  wntii  liis 
death  in  1816;  but?  it  may  be  inferred  that  he  resumed  the  pos- 
session aftef  tile  trustee  oeased  to  receive  the  rents.  There  can 
be  no  doubt  that  under  the  deed  of  1799»  the  legal  estate  in  these 
five  denominations  was  vested  in  the  trustee  during  the  life  of 
Thomas  Davies  (the  elder.) 

In  this  state  of  things  it  appears  that  Thomas  Davies  (the  elder) 
and  Thomas  Davies  (the  younger)^  then  his  eldest  son  and  the 
first  tenant  in  iatl  under  the  settlemept  of  1769,  contemplated 
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the   barring  of  the   entail ;  and  with   that  view,  on   the  8th  of  H.  T.  1853^ 

Ejtck,  Cham, 
Febmary  1806,  there  was  executed  by  Thomas  Davies  (the  elder) 

an  indenture  of  bargain  and  sale,  expressed  to  be  made  between 

Thomas  Davies  (the  elder)  and  Honoria  his  wife  of  the  first  part, 

Thomas  Davies  (the  younger)  of  the  second  part^  James  Smith  of 

the  third  part,  and  William  Thomas  of  the  fourth  part ;  whereby 

it  was  witnessed  that  Thomas  Davies  (the  elder)  and  Honoria  his 

wife,  in  consideration  of  ten  shillings,  and  for  docking  all  estates 

tail  in,  amongst  others,  the  lands  of  Creavroe,  Lissalavane  otherwise 

Elmsfort,  Cappagh,  Eskeragh,  Boganes,  Derrykipe  and  Eilcloughi 

granted  te  James  Smith,  his  heirs  and  assigns,  the  said  lands,  to 

the  intent  that  he  might  be  tenant  of  the  freehold  for  the  suffering 

of  a  recovery  or  recoveries  which  should  enure  to  such  uses  as 

should  be  declared  by  a  deed  to  be  executed  on  or  before  the 

Ist  of  April  1^06   by  Thomas  Davies   (the  elder)   and  Honoria, 

Thomas  Davies  (the  younger)  and  Richard  D'Arcy.     This  inden* 

ture  of  the  8th  of  February  .1806  was  not  enrolled. 

In  Hilary  Term  (46  G.  3)  1806,  a  recovery  was  suffered, 
amongst  others,  of  the  lands  of  Creavroe,  Cappagh,  Eskeragh, 
Boganes  and  Kilclough,  in  which  William  Thomas  was  defendant, 
James  Smith  the  tenant,  and  Thomas  Davies  (the  elder)  and 
Honoria  his  wife,  and  Thomas  Davies  (the  younger),  were 
vouchees. 

This  recovery,  if  valid,  would  have  barred  the  estate  tail  in 
remainder  of  Thomas  Davies  (the  younger),  and  also  the  remainder 
in  tail  of  Netterville  Davies;  and  consequently  defeated  any  title 
of  the  present  lessor  of  the  plaintiff  as  his  issue  in  tail.  In  point 
of  law,  however,  the  validity  of  the  recovery  was  questionable. 
First,  because  the  deed  of  the  8th  of  February  1806,  being  by 
way  of  bargain  and  sale,  was  not  enrolled — (this  defect  applies  to 
the  whole  seven  denominations).  Secondly,  because  the  recovery 
omitted  two  denominations — viz.,  Lissalavane  otherwise  Elmsfort, 
^nd  Derrykipe.  Thirdly,  inasmuch  as  Roderick  O'Connor,  not 
having  joined  in  the  deed  of  February  1806,  there  was  no  legal 
tenant  to  the  prs^ipe. 

VOL.  3  79  L 
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Exeh,  Cham, 
^ .^-^     between  Thomaa  Davies  (the  elder)  and  Honoria  Davies  of  the  first 

DAVIS8 

^^  part,  Thomas  Davies  (the  younger)  of  the  second  part,  Netterrille 

d'abct.  Davies,  Joshua  Dayies,  Belinda  Davies  and  Eleanor  Davies  of  the 
third  part,  Richard  D'Arcj  o£  the  fourth  part,  and  William  Smitk 
of  the  fifth  part,  being  the  deed  referred  to  in  the  deed  of  8tli  of 
February  1806  as  intended  to  be  executed  for  that  purpose,  reci- 
ting certain  articles  of  agreement  of  19th  of  July  1803,  by  which 
Thomas  Davies  (the  elder),  Honoria  Davies  and  Thomas  Davies 
(the  younger),  for  the  considerations  therein  mentioned,  had  as- 
signed to  Richard  DArcy  the  lands  of  Creavroe,  Lissalavane 
otherwise  Elmsfort,  Gappagh,  Eskeragh,  Boganes,  Kildough  and 
Derrykipe;  habendum  to  Richard  D'Arcy,  his  executors  and  ad- 
ministrators, for  eleven  years  firom  the  Ist  of  November  1806,  in 
trust  to  pay  certain  annuities  therein  specified,  and  that  Thomas 
Davies  (the  younger)  should,  during  such  term,  hold  in  his  own 
hands  the  lands  of  Cloonsherry;  the  surplus  rents,  after  payment 
of  said  annuities  (save  as  to  the  lands  of  Cloonsherry),  to  be  ap- 
plied by  Richard  D'Arcy,  during  said  term,  in  payment  of  oertaia 
debts  of  Thomas  (the  elder)  and  Thomas  (the  younger) ;  and  so 
soon  as  saic(  debts  should  be  satisfied,  the  lands  should  vest  in 
Thomas  Davies  (the  younger),  subject  to  the  annuities;  and  that 
by  these  articles  of  19th  of  July  1803,  Thomas  Davies  (the  elder) 
and  Thomas  Davies  (the  younger)  had  covenanted  with  Richard 
D'Arcy  to  levy  fines  and  sufier  recoveries  of  Gappagh  and  KjI- 
dough.  The  indenture  of  the  9th  of  March  1806  further  recited, 
that,  owing  to  mistakes  in  the  articles,  the  proposed  fine  and  reco- 
very had  not  been  completed ;  that  Richard  D^Arcy  had,  for  the 
benefit  and  at  the  request  of  Thomas  Davies  (the  elder)  and  Thomas 
Davies  (the  younger),  made  advances  to  the  amount  of  £567-  168. 
7d.,  and  that  the  parties  to  the  deed  had  agreed  to  put  an  end  to 
the  arrangement  made  by  the  articles  of  19th  of  July  1803,  and  that 
Thomas  Davies  (the  elder)  should  surrender  his  life  estate  in  the 
lands  to  Thomas  Davies  (the  younger),  his  heirs  and  assigns^  and 
that  a  recovery  or  recoveries  should  be  suffered  of  Eentatowa 
•etherwise  Cloonfinogue,  Cloonsherry,  Creavroe,  Lissalavane  other- 
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wise  Elmsfiwrt,  Cappagh,  Eskeragh,  Boganes,  Derrykipe  and  Kll-  H.  T.  1853. 

Etch.  Cham* 
cloagb,  to  the  use  of  Thomas  Davies  (the  youngerX  bis  heirs  and 

assigns,  bat  subject  to  the  sums  dae  to  Richard  lyArcy,  and  sub- 
ject to  certain  annuities  to  Thomas  Davies  (the  elder)  for  his  life, 
to  a  trustee,  for  the  separate  use  of  Honoria  Davies,  to  Netterville 
Davies  and  Joshua  Davies  respectively ;  and  reciting  that  a  reco- 
vexy  of  the  above  mentioned  lands  had  been  suffered,  except  those  of 
Ballinacor  and  Cloonkeen,  of  which  Thomas  Davies  (the  elder)  still 
stood  seised  of  an  estate  for  life.  The  indenture  then  witnessed  that 
the  matters  in  the  articles  of  19th  July  1803  were  to  cease  and  be 
voidf  and  that  for  the  considerations  therein,  Ballinacor  and  Clon- 
keen  were  thereby  surrendered  by  Thomas  Davies  (the  elder)  to 
Thomas  Davies  (the  younger);  and  it  was  thereby  declared  that 
the  recovery  recited  to  have  been  suffered  in  Hilary  Term  1806 
should  enure  to  the  use  of  Thomas  Davies  (the  younger),  his  heirs 
and  assigns,  subject  to,  and  charged  with,  the  sum  due  Richard 
D^Arcy,  for  which  Thomas  Davies  (the  younger)  was  to  grant  D'Arcy 
a  mortgage  of  certain  lands  in  that  recovery,  and  subject  to  the  an- 
nuities provided  for  Thonfas  Davies  (the  elder),  Honoria  Davies, 
NetterviUe  Davies  and  Joshua  Davies  respectively ;  and  it  further 
witnessed  that  Thomas  Davies  (the  elder),  under  a  power  in  the 
settlement  of  19th  April  1769^  did  thereby  appoint  portions  for  his 
younger  children,  subject  to  a  proviso  for  their  executing  this  deed. 
The  indenture  then  set  out  a  covenant  by  Thomas  Davies  (the 
younger)  for  payment  of  the  annuities,  and  a  declaration  that  as 
to  the  lands  to  be  mortgaged  to  Richard  D'Arcy,  this  recovery 
suffered  was  to  enure  to  the  use  of  Richard  DArcy,  his  heirs  and 
assigns,  when  he  should  become  mortgagee  thereof,  and  a  covenant 
by  D'Arcy  to  surrender  the  leases  he  held  of  the  lands  of  Gloon- 
sherry  and  Kentstown,  immediately  upon  the  execution  of  the 
mortgage,  and  bond  and  warrant  collateral.  There  was  a  further 
covenant  of  Thomas  Davies  (the  elder)  and  Thomas  Davies  (the 
younger)  with  Richard  D'Arcy,  for  further  assurance  to  secure  his 
demand,  and  a  covenant  by  all  the  parties  for  further  assurance. 

This  indenture  of  1806  was  not  executed  by  any  of  the  persons 
named  as  parties,  except  Thomss  Davies  (the  elder),  Honoria  Davies, 
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Thomas  Davies  (the  joaoger)  and  Richard  lyArcj.    It  was  regis- 
tez«d  on  the  10th  of  March  1806. 

Immediately  after  its  execution,  a  mortage  was  made  bj  Thomas 
Davies  (the  elder)  and  Thomas  Davies  (the  younger),  to  Ricbard 
D'Arcj,  whereby,  to  secure  the  debt  due  to  D'Arcj,  thej  (by  lease 
and  release)  conveyed  to  Richard  IXArcy,  his  heirs  and  assigns^ 
Creavroe,  Lissalavane  otherwise  Elmsfort,  Cappagh,  Eskeragh, 
Boganes,  Derrykipe  and  Kilelough;  Habendum  unto  and  to  the 
use  of  Richard  I^Arcy,  his  heirs  and  assigns,  subject  to  redemp- 
tion.    This  mortgage  was  registered  on  the  10th  of  March  1806. 

The  special  verdict  further  stated  that  by  an  indenture  of 
release,  bearing  date  the  4th  of  March  1810,  made  previously 
to  and  in  contemplation  of  the  marriage  of  Netterville  Davies 
and  Eleanor  Cruise,  and  expressed  to  be  between  Netterrille 
Davies  of  the  first  part,  Mary  Cruise  and  Eleanor  Cruise  of  the 
second  part,  Richard  Burke  and  Simon  Fallon  of  the  third  party 
Roderick  O'Connor  and  James  Burke  of  the  fourth  part,  whereby, 
after  reciting  that  by  indenture  of  the  9th  of  March  1806,  it  was 
recited  that  a  recovery  had  been  duly  suffered,  Hilaxy  1806,  o^  &e. 
[naming  the  lands  which  that  deed  had  recited  to  have  been  in  the 
recovery],  and  that  by  that  deed,  Ballbacor  and  Clonkeen  had 
been  surrendered,  .and  the  uses  of  the  recovery  declared  as  above 
stated,  and  without  any  further  recital  in  relation  to  the  title  to  the 
estate,  it  was  witnessed  that  NetterviUe  Davies,  for  the  considera- 
tions therein,  granted  to  Burke  and  Fallon,  and  theis  heirs  and 
assigns,  Kentstown  otherwise  Clooninogue,  Cloonsherry,  Creavroe, 
Lissalavane  otherwise  Elmafort,  Cappagb,  Eskeragh,  Boganes, 
Derrykipe,  Kilelough,  Kilcourse  and  Killahouse,  to  the  use  of 
Netterville  for  life,  remainder  (subject  to  a  jointure  for  Eleanor) 
to  the  use  of  the  first  and  other  sons  successively  of  Netterville 
and  Eleanor  in  tail  male. 

On  the  death  of  Netterville  Davies  in  1848,  the  defendant  James 
I^Arcy  entered,  and  had  since  continued  in  possession  of  all  the 
lands  in  the  declaration.  Geoffry  Davies  (the  third)  was  the  plaintiff. 

The  special  verdict  further  stated  a  consent  order  that^  although 
the  lands  were  in  Gal  way,  the  venue  should  be  laid  in  Dublin. 

Upon  this  special  verdict  the  Court  below  gave  judgment  for  the 
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lessor  of  the  plaintiff,  as  to  certain  of  the  denominations  claimed ;  H.  T.  1853. 
-                                                                                                        Exch,  ChoM, 
and  for  the  defendant  as  to  certain  others.     On  this  judgment  a  writ     ,^*— / 

DWSXS 

-of  error  has  been  brought  in  the  name  of  the  feigned  lessee,  seeking  ^^ 

to  reverse  the  judgment  as  regards  these  last  several  denominations.       d'abct. 

It  18  contended  on  the  part  of  the  plaintiff  in  error,  that  judgment 
should  have  been  given  for  him  for  these  denominations,  or  at  least 
some  t)f  them,  a3  well  as  for  the  others,  in  respect  of  which  he  has 
obtained  judgment.  And  his  case  is,  that  he  is  entitled  as  tenant 
in  tail  under  the  settlement  of  1769»  that  entaU  not  having  been 
duly  barred  by  the  recovery  of  1806.  With  respeot  to  two  of  the 
denomiiifttions  in  question,  viz.,  Lissalavane  and  Derrykipe,  he  says 
the  recovery  was  invalid,  inasmuch  as  those  two  denominations 
(though  comprised  in  the  deed  of  8th  February  1806,  making  the 
tenant  to  the  prsocipe)  were  not  included  in  the  recovery  itself. 
That  as  to  the  other  lands,  though  they  are  comprised  in  the  deed 
making  the  tenant  to  the  prsacipe,  and  in  the  recovery,  yet  the 
recovery  is  invalid,  because  the.  deed,,  making  the  tenant  to  the 
praecipe,  had  not  been  duly  enrolled.  He  further  says,  that  as  to 
all  the  denominations  save  two,  viz.,  Derrykipe  and  Eskeragh,  they 
were  conveyed  by  the  deed  of  the  30th  of  July  1799,  to  Roderick 
O'Connor,  who  thereby  had  the  freehold,  and  that  he  did  not  join  in 
the  deed  making  the  tenant  to  the  freehold.  These  several  ob- 
jections, if  not  satisfactorily  answered,  extend  to  all  the  denomi- 
nations, and  would  entitle  the  plaintiff  in  error  to  judgment.  The 
defendant  in  error  does  not  dispute  this,  but  contends,  that  by 
yirtue  of  4  &  5  W,  4,  a  92,  these  objections,  which  would  otherwise 
be  fatal  to  the  recovery,  have  been  cured,  and  the  recovery  validated. 
The  plaintiff  in  error  says,  that  the  Act  has  not  the  effect,  as 
against  him,  of  giving  validity  to  the  recovery. 

The  question  then  for  our  consideration  is,  whether,  as  between 
the  plaintiff  claiming  under  the  settlement  of  1769,  and  the  de- 
fendant relying  upon  the  Act,  the  recovery  is,  upon  the  facts  stated, 
to  be  held  as  having  been  retrospectively  validated,  by  the  operation 
of  the  Act  of  4  &  6  FT.  4,  c.  92  ? — [His  Lordship  read  sections 
6,  7  and  8  of  the  Act.] 

It  is  admitted  that  the  effect  of  these  several  enactments  is  to 
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H.  T.  1853.  remove  the  yarious  objections  relied  upon,  unless  the  recoTerj  in 

£xch,  Cham, 

question  is  excluded  from  the  operation  of  the  Act,  bj  the  9th 

section.     The  9th  section  provides  that  the  Act  shall  not  retro- 

spectively  validate  a  defective  recovery;  firsts  where  the  recoveiy 

has  been  in  fact  wholly  or  partially  reversed ;  secondly,  where  any 

person  who  would  have  been  bound  by  the  recovery,  if  valid,  bad 

before  the  passing  of  the  Act  any  dealing  with  the  lands  on  the 

faith  of  the  invalidity  of  the  recovery ;  thirdly,  where  any  person 

was,  at  the  passing  of  the  Act,  in  possession  of  the  lands,  in  respect 

of  any  estate  which  the  recovery,  if  valid,  would  have  barred ; 

fourthly,  where  before  the  Act  a  Court  has  refused  to  amend ;  fiAhly, 

where  proceedings  were  pending  at  the  passing  of  the  Act,  in  which 

the  validity  of  the  recovery  was  in  question  between  the  party 

claiming  under  the  recovery  and  the  party  claiming   adversely 

to  it. 

The  principle  of  all  these  exceptions  appears  to  be  the 


viz.,  to  prevent  the  ex  post  facto  validation  of  the  recovery  hom 
working  injustice. 

It  is  upon  the  third  of  these  exceptions  that  the  question  turns. 
The  effect  of  validating  the  recovery  in  the  case  there  provided  for 
would  be  to  bar  the  estate  in  respect  of  which  the  party  was  in 
possession,  and  thus  defeat  such  possession,  by  letting  in  the  re- 
covery.    This  was  the  injustice  which  it  was  intended  to  obviate. 

The  defendant,  who  is  obliged  to  rely  on  the  5th,  7th  and  8th 
sections,  contends,  that  they  are  not  controlled  in  this  case  by  the 
9th  section,  because,  on  the  15th  of  August  1834  (the  passing  of  the 
Act),  no  person  was  in  possession  in  respect  of  any  estate  which  tibe 
recovery  of  1806,  if  originally  valid,  would  have  barred.  On  the 
other  hand,  the  lessor  the  plaintiff,  claiming  under  the  settlement  of 
1769,  contends  that  the  person  in  possession  on  the  loth  of  August 
1834,  was  so  in  possession  in  respect  of  an  estate,  which  the  reco- 
very of  1806,  if  originally  valid,  would  have  barred. 

It  is  remarkable  that  although  eveiything  depends  on  the  nature 
of  the  possession  on  that  day,  the  verdict  does  not  directly  find  wko 
was  then  in  possession ;  nor  in  respect  of  any  estate,  whether  really 
and  in  fact,  or  claimed  by  such  person.    It  is  however  to  be  inferred 
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from  the  different  findings,  that  Netterville  Davies  was  the  person  H.  T.  1853. 

Exch,  Cham, 
then  in  possession.  *  w^v--^ 

r«,  .,.  -.'  .^  •.  1.1  DA  VIES 

This  being  assumed,   we   are   to  consider  and  to    decide,   as  ^^ 

between  the  parties  on  the  record,  what  the  estate  was,  in  re-  d'abct. 
spect  of  which  he  was  in  possession  ?  The  lessor  of  the  plaintiff 
alleges,  that  that  estate  must  be  held  to  be  the  remainder  in 
tail  to  which  Netterville  Davies  was  entitled  in  1810,  when  he 
executed  the  deed  of  that  date,  that  being  the  only  estate  which 
in  point  of  fact  and  right  he  then  had,  because  no  recovery  then 
existed  to  bar  that  estate.  The  defendant  contends,  that  the  estate 
which  Netterville  Davies  had  was  an  estate  for  life,  derived  out 
of  the  reversion  in  fee  which  descended  to  him  upon  the  death 
of  his  elder  brother,  Thomas  Davies  (the  younger),  in  ISOQy  without 
issue ;  or,  at  all  events,  that  he  must  be  taken  to  have  been  in 
possession  in  respect  of  that  estate,  which  estate  would  not  be 
barred,  but  on  the  contrary  would  be  validated,  by  the  recoveiy. 
J^etterville  Davies  had  no  estate  in  possession  until  1816.  Upon  his 
father^s  death  in  that  year  he  entered. 

The  argument  below,  in  favour  of  the  plaintiff,  seems  to  have 
been  grounded  on  the  supposition  of  a  remitter ;  viz.,  that  Netter- 
ville Davies  having  in  1810  a  defeasible  title,  and  afterwards,  upon 
tbe  death  of  his  father,  having  become  entitled  as  tenant  in  tail,  he 
was  then  remitted  to  his  elder  and  better  title,  viz.,  his  tenancy  in 
taO.  A  sufficient  answer  to  this  argument  appears  to  have  been 
given  by  the  Chief  Justice  below,  viz.,  that  supposing  that  in  1816 
no  act  had  been  done  by  Netterville  Davies,  he  had  not  two  estates, 
▼iz.,  a  defeasible  and  an  elder  and  better  title,  but  only  one  estate, 
the  remainder  in  tail  under  the  settlement  of  1769*  And  if  the  deed 
of  1810  is  to  be  regarded,  yet  still  there  could  be  no  remitter  as 
to  Netterville  Davies  against  his  own  act  in  1810,  which  made  him 
tenant  for  life  only ;  that  is,  he  was  guilty  of  folly,  as  expressed  in 
Co.  Liu.  347,  h.  If,  therefore,  the  right  of  the  present  claimant 
depended  upon  the  question  whether  in  1816  Netterville  Davies 
himself  was  remitted  to  his  estate  tail  under  the  settlement  of  1769» 
it  must  be  admitted  that  he  must  fail. 

But  does  the  right  of  the  lessor  of  the  plaintiff  depend  upon  the 
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H.  T.  1854.  questioii  whether  Netterdlle  Daries  wab  or  was  not  so  remitted  ? 
-fire*.  Cham,    ^  ,       , 

I  apprehend  not ;  for  it  may  be  conceded  that  NetterviUe  DaTiea 

oonld  not  be  considered  as  remitted  by  reason  of  his  own  follj,  and 

yet  that  as  between  his  issue  in  tail  (the  lessor  of  the  plaintiff),  and 

those  deriving  under  him,  he  may  be,  and  ought  to  be,  considered 

as  having  a  possession  in  respect  of  his  original  estate  taiL     To 

show  that  the  case  of  the  issue  in  tail  is  different  in  this  respect 

from  that  of  tUe  party  guilty  of  the  folly,  it  will  be  enough  to 

advert  to  the  distinction  made  in  the  doctrine  of  remitter.     For 

example,  NetterviUe  Davies*  entxy  in  1816  could  not  have  re-vested 

his  estate  tail,  nor  remitted  him  ;  yet  if,  upon  his  death,  the  present 

lessor  of  the  plaintiff  had  entered,  he  would  have  been  in  of  his 

old  remainder  in  tail,  and  remitted  to  it,  though  he  might  also  have 

been  entitled  under  the  deed  of  1810.    Thus  in  Liii,^  section  682,  it 

is  laid  down : — ''  Also,  if  tenant  in  tail  have  issue  two  sons  of  lull 

**  age,  and  he  letteth  the  land  tailed  to  the  eldest  son  for  term  of  his 

**  life,  the  remainder  to  the  younger  son  for  term  of  his  life,  and 

^  after  the  tenant  in  tail  dieth ;  in  this  case  the  eldest  son  Is  not 

**  in  his  remitter,  because  he  took  an  estate  of  his  father.    But  if  the 

"eldest  son  die  without  issue  of  his  body,  then  thiia  is  a  remitter 

**  to  the  younger  brother,  because  he  is  heir 'in  taU,  and  a-freehold  in 

"  law  is  escheated  and  cast  upon  him  by  force  of  the  remainder,  and 

*' there  is  none  against  whom  he  may  sue  his  action."     In  like 

manner  it  is  laid  down  in  1  Roll.  Rip,^  260 : — *-  So,  if  tenant  in  t«l 

"make  a  feoffment  to  the  use  of  himself  in  fee,  or  to  the  use  of 

"  himself  for  life,  remainder  to  B  for  years,  and  does  not  dispose 

"  of  the  reversion ;  in  either  case  the  issue  is  remitted,  though  the 

"  tenant  in  tail  himself  is  not."     So  in  Co.  LiU.,  353,  h  :— *«  If  hus- 

"  band  and  wife  be  tenants  in  special  tail,  and  they  levy  a  fine  at 

"  the  Common  Law,  and  afler  the  husband  and  wife  take  back  an 

"  estate  to  them  and  their  heirs,  in  this  case  the  estate  tail  is  not 

"  barred ;  and  yet  against  a  fine  levied  by  herself  she  cannot  be 

"  remitted,  because  thereupon  she  was  examined."   These  authorities 

show  that  the  folly  of  the  ancestor  does  not  prejudice  the  right 

of  the  issue  in  taO,   and  that  he  may  be  remitted,  though  the 

ancestor  could  not. 
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Assuming  then  that  Nettenrille  Davies  did  not,  and  could  not  H.  T.  1853. 

Excht  ChaM% 
be  considered,  when  he  entered  in  1816,  to  have  an  estate  b^ 

remitter,  that  is,  to  be  in  of  the  old  estate  tail ;  then  the  qnestion  is, 
what  was  the  estate  to  which  his  possession  is  to  be  referred  ?  or, 
with  reference  to  the  present  inquiry,  was  it  or  was  it  not  an 
estate  which  would  have  been  barred  by  the  recovery  of  1806,  if 
it  had  been  valid  ?  This  depends  upon  the  effect  of  the  deed  of 
1810.  The  findings  with  respect  to  that  deed  are  very  vague  and 
unsatisfactory.  As  stated,  it  recites  the  deed  of  the  9th  March 
1806  as  reciting  the  recovery,  and  that  by  the  deed  of  the  9th  of 
.  March  1806,  certain  uses  were  declared ;  and  then  without  further 
allusion  to  title,  Netterville  Davies  grants  to  trustees  to  the  use 
of  himself  for  life,  remainder  to  the  first  and  other  sons  of  the 
marriage  in  tail.  It  does  not  state  the  death  of  Thomas  Davies 
(the  younger),  or  that  Netterville  Davies  was  his  heir,  nor  in  what 
way  Netterville  Davies  was  entitled,  or  what  estate  he  had,  nor 
are  these  facts  found  by  the  jury.  Some  doubt  may  be  etotertained, 
whether  upon  such  a  verdict  the  Court  is  in  a  condition  to  pronounce 
a  judgment.  But  enough  appears  to  enable  the  Court,  as  a  matter 
of  law,  to  draw  an  inference  as  to  Netterville  Davies'  title.  It 
must,  I  think,  be  taken  that  Netterville  Davies  acted  upon  the 
supposition  that  the  recovery  was  valid,  and  considered  himself 
to  be  owner  in  fee  as  heir  to  his  brother.  This,  however,  was  not 
the  case  in  point  of  law.  He  was  then  (in  1810)  only  tenant  in  tail 
in  remainder,  and  the  effect  of  his  grant  by  lease  and  release  was 
merely  to  create  a  base  fee,  defeasible  by  his  issue.  It  had  not 
the  effect  of  a  discontinuance,  and  would  not  have  tolled  the  entry 
of  the  issue,  because  a  tenant  in  tail  in  remainder  cannot  dis- 
continue :  Doe  V.  Jones  (a).  And  even  if  he  were  tenant  in 
tail  in  possession,  his  lease  and  release,  being  an  innocent  convey- 
ance, would  not  work  a  discontinuance:  Maehil  v.  Clark  (b); 
Heywood  v.  Smith  (c).  Suppose  then  the  deed  of  1810  had  not 
referred  to  a  recovery,  or  contained  any  recital,  but  Netterville 
I>avies  had  simply  conveyed  by  lease  and  release,  this  would  have 

(a)  1  B.  &  C.  238.  (b)  Comyn  Rep.  120. 

(c)  1  Bulflt.  165. 
FOIi.  3.  80  L 
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H.  T.  1853.  created  a  base  fee,  derived  out  of  the  estate  tail,  it  would  hare 
— ^-i.^^ '  been  a  grapt  of  what  the  gcantor  had.  The  grantee  would  have 
derived  through  the  grantor,  and  represented  his  estate,  subject  to 
all  charges  upon  it.  He  would  not  have  obtained  a  title  paramount 
or  behind  that  of  his  grantor:  Seymout^s  ease  {a)  \  Maekii  v. 
Clark  (b).  Therefore,  the  base  fee,  being  derived  oat  of  the  estate 
tail,  whatever  wonld  bar  the  estate  tail  wonld  bar  the  base  fee,  and 
all  estates  derived  out  of  it,  or  depending  upon  it :  Cap^t  eate  (c) ; 
Cholmotuiel^s  ea$e(d).  Now  I  admit  that  the  possession  which 
Netterville  Da  vies  had  in  1816  (and  which  it  is  to  be  presumed 
was  not  affected  by  anj  thing  which  intervened  between  1816  and 
the  15th  of  Angnst  1834)  was  under  the  deed  of  1810.  But  stfll 
the  question  reznidns,  was  the  estate,  in  respect  of  which  he  was 
in  possession,  an  estate  deriving  its  efficacy  firom  the  base  fee 
created  by  the  conveyance  of  a  tenant  in  tail,  or  from  an  abaolute 
estate  in  fee  simple,  which  upon  the  death  of  Thomas  Davies  (the 
younger)  descended  to  Netterville  Davies,  as  his  brother  and  heir  ? 
In  the  latter  case  the  estate  would  not  have  been  barred  by  the 
Tecovery,  if  valid,  but  would  depend  upcm  and  be  created  by  the 
recovery;  in  the  former  case,  the  estate  wonld  be  barred  by  the 
recovery,  supposing  it  to  have  been  valid. 

This  leads  to  the  consideration  of  the  9th  section  of  4  &  5  IFl  4, 
C.  92.  It  enacts  that,  '<  tliis  Act  shall  not  render  valid  any  fine  or 
*<opmmon  recovery,  as  to  lands  of  which  any  person  shall  at  the 
**time  of  the  passing  of  this  Act  be  in  possession,  in  respect  of 
^any  estate  which  the  fine  or  common  recovery,  if  valid,  would 
*<  have  barred."  Now,  what  is  the  meaning  of  this  ?  Does  it  mean 
a  possession  really,  actoally,  and  in  point  of  law  and  right,  warranted 
by  an  estate  ^d  legitimate  title  ?  or  does  it  mean  a  possession,  which 
the  party  in  possession  himself  says,  or  thinks  (though  erroneously 
and  improperly),  is  derived  out  of,  or  validated  by,  a  supposed  ea* 
tate,  which  in  point  of  law  has  no  existence  at  all  ?  I  apprehend  it 
must  mean  the  former.  Suppose  Netterville  Davies  had,  in  18101 
sold  the  estalte  in  fee,  subject  to  his  father's  life  estate,  and  the  pur- 


(a)  10  Rep.  97,6. 
(c)  1  Rep.  62,  h. 


(6)  2  Ld.  Ray.  77a 
(<f)  2  Rep.  52,  «. 
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.  clutfer  had  taken  possession  in  1816,  claiming  the  fee  under  his  con-  H.  T.  1863. 

£xch.Chiau 
▼eyanee,  in  which  it  was  recited  that  his  vendor  had  the  fee,  could 

it  be  said,  that  in  aa  ejectment  hj  Greoflfry  Davies,  the  issue  in  tail, 
the  inquiry  was  to  be — not  what  estate  Netterville  Davies  had^  in 
point  of  law  and  in  truth,  at  the  time  of  the  conveyance^  but  what 
the  purchaser  said  he  had,  or  choose  to  refer  his  possession  to? 
This,  I  apprehend,  could  not  be  contended  for.  How  can  It  vary 
the  case,  that  NetterviHe  Davies  himself  is  in  possession,  instead  of 
his  grantee  ?  Even  then,  taking  for  granted  that  as  against  Netter- 
ville Davies,  and  all  deriving  under  him,  he  had  considered  himself 
find  called  himself  heir-at-law  of  his  brother,  and  as  such  entitled 
to  an  estate  in  fee-simple,  founded  on  the  recovery,  the  question  is, 
whether  this  is  sufficient  to  establish  that  proposition  against  the 
present  claimant  ? 

Now,  if  it  be,  it  must  be  on  some  principle  of  estoppel,  which  pre- 
cludes the  dsdmaht  from  averring  the  truth  of  the  case.  But  how 
can  such  a  principle  exist  against  the  issue  in  tail  ?  The  cases  to 
which  I  have  already  referred,  establishing  that  the  issue  may  be 
remitted,  notwithstanding  the  acts  or  declarations  of  his  ancestor, 
ahow  that  no  such  estoppel  binds  the  issue.  Estoppels  bind  only 
parties  and  privies  :  Edwards  v.  Rogers  (a).  Estoppels,  in  fact  and 
by  record,  by  fine  and  recovery,  shall  bind,  not  only  the  party  to  the 
estoppel,  but  alsb  all  privies  who  claim  under  them ;  but  if  the  heir 
do  not  claim  as  privy,  but  by  his  own  purchaser,  or  froip  another 
ancestor,  he  shall  not  be  bound.  This  distinction  is.  recognised  in 
Goodiiile  v.  Morie  (b).  We  must  start  with  the  assumption  that 
the  recovery  is  void — ^that  is,  that  there  is  no  valid  recovery,  other- 
wise the  Act  does  not  apply  at  all.  Then  the  Act  is  resorted  to  to 
give  it  reftrospecttve  validity.  But  the  Act  says  it  shall  not  be  re- 
trospectively validated  where  the  party  was,  at  the  passing  of  the 
Act,  in  possessiim  in  respect  of  an  estate  which  the  recovery,  if 
valid  (that  is,  if  originally  valid),  would  have  barred  (that  is,  would, 
when  suffered,  have  barred).  Now,  when  the  recovery  was  suffered, 
it  would,  if  valid,  have  barred  the  estate  in  remainder  of  Thomas 
Davies  (the  younger),  and  the  ulterior  remainder  in  tail  of  Netter- 

(a)  Sir  W.  Jones,  456.  (6)  3  T.  R.  371. 
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That  ulterior  remainder  in  tail  was,  in  tmth  and  fact, 
the  sole  legal  foundation  for  the  deed  of  1810,  and  the  deed  of  1810 
was  the  foundation  of  the  possession ;  consequently  the  case  falk 
within  the  express  terms  of  the  exception  engrafted  by  the  9tli  sec- 
tion, upon  the  general  remedial  provisions  of  the  5th  and  8th.  I 
cannot  see  how  the  lessor  of  the  plaintiff,  when  he  has  actually  en- 
tered, can  haye  a  right  to  say,  <'  I  am  remitted  to  my  old  estate  tail, 
although  my  father  was  not ; "  and  that  in  an  ejectment  (wluch  m 
only  a  mode  of  entry),  he  is  precluded  from  saying  that  the  estate 
was  in  his  father  as  tenant  in  tail,  for  that  is  the  meaning  of  re- 
mitter. Then,  if  he  cannot  be  precluded  from  so  saying,  the  case,  as 
between  him  and  those  deriving  from  his  &ther,  most  be  decided  on 
the  principle  that  the  estate  tail  was  in  his  father ;  and  that  estate 
would  have  been  barred.  Even  if  it  could  be  considered  that  Tho- 
mas Davies  (the  younger)  was  assignee  of  his  father^s  life  estat^  and 
that  upon  his  death  that  estate  vested  in  Netterville  Davies  as  spe- 
cial occupant ;  yet  Netterville  Davies  had  only  that  estate  and  hia 
own  remainder  in  tail,  when  he  executed  the  settlement  of  1810,  and 
still,  upon  his  father's  death,  the  estate  derived  under  the  settlement 
would  have  been  fed  out  of  the  remainder  in  tail,  then  become  an 
estate  in  possession.  This  case,  therefore,  comes  within  the  express 
terms  of  the  section  ;  and  I  therefor^  am  of  opinion,  for  these  rea- 
sons, that  the  judgment  of  the  Court  below  should  be  reversed. 


Moore,  J. 

This  case  will  depend  on  the  construction  to  be  given  to  one  of 
the  clauses  in  the  9th  section  of  the  Fines  and  Recovery  Act.  Thai 
Act  makes  valid  recoveries  already  suffered,  notwithstanding  certain 
imperfections  which  vitiated  them  at  Common  Law.  The  9th  seetioB 
of  the  Act  created  certain  exceptions  to  the  operation  of  the  Act; 
and,  among  others,  it  contains  this  one : — ^Wbere  any  person  was, 
at  the  passing  of  the  Act,  in  possession  of  the  lands  in  respect  of 
any  estate  which  the  recovery,  if  valid,  would  have  barred.  In 
order  to  decide  whether  the  present  jcase  comes  within  that  dause^ 
it  will  be  necessary  to  ascertain  three  several  matters : — ^First,  who 
was  in  possession  of  the  lands  sought  to  be  recovered  in  1834,  at 
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tbe  time  of  the  passing  of  the  Act  ?    Second! j,  what  was  the  estate  H.  T.  1853. 
to  which  the  possession  was  to  be  referred?     Thirdly,  was  the 
estate,  under  which  possession  was  so  had,  one  within  the  words 
and  meaning  of  the  clause  I  have  read  ? 

As  to  the  possession — ^it  is  found  that  Netterville  Davies  was  the 
person  in  possession  when  the  Act  was  passed. 

Next,  what  was  the  estate  of  Netterville  Davies  at  that  time 
under  which  he  held  possession  ?  This  is  a  question  of  law. — [His 
Lordship. stated  the  facts.] 

The  question  then  arises,  what  was  the  legal  effect  of  the  deed 
of  1810,  executed  bj  Netterville  Davies,  as  remainderman  in  tail? 

I  think  that  by  that  deed  a  base  fee  was  conveyed  to  the  trustees 
to  the  use  of  Netterville  Davies  for  life,  with  remainder  over ;  and 
that,  from  the  year  1810  down  to  the  year  1834,  when  the  Fines 
and  Recovery  Act  passed,  and  from  thence  to  his  death  in  1848, 
Netterville  Davies  had,  in  point  of  law,  no  other  estate  in  the  lands 
than  an  estate  for  life  derived  under  the  deed  of  1810,  and  that  he 
was  estopped,  by  his  execution  of  that  deed,  from  claiming  any  other 
estate.  I  think  this  is  clearly  established  by  the  case  of  Dae  d. 
JRivers(a),  In  that  case  Mary  Fifield  was  tenant  in  taiL  She 
married  a  Mr.  Neville ;  but  previous  to  her  marriage,  she,  by  deeds 
of  lease  and  release,  conveyed  the  lands  to  trustees  in  fee,  to  the 
use  of  her  intended  husband  for  life,  remainder  to  herself  for  life, 
remainder  to  the  first  and  every  other  son  in  tail  of  the  marriage. 
She  subsequently  died,  leaving  her  husband  and  her  son  sur- 
viving. The  son  brought  his  ejectment  against  the  husband,  who 
claimed  an  estate  for  life,  either  under  the  settlement,  or  as  tenant 
hy  the  courtesy.  It  was  held  that  the  settlement  created  a  base 
fee,  voidable  by  the  issue  in  tail  by  entry,  and  therefore  that  the 
husband  had  no  title,  under  the  settlement,  against  the  issue  in  tail 
after  he  had  entered.  It  was  also  held  that  he  had  no  title  as  tenant 
to  the  courtesy;  for  though  his  wife  was,  before  the  marriage,  tenant 
in  tail,  yet  by  the  settlement,  she  made  herself  and  her  husband 
tenants  for  life,  and,  consequently,  never  was  seised  of  an  estate  tail 
in  possession  at  any  moment  during  the  coverture. 

(fl)  7  T.  Bcp.  276. 
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ThQ  same  point  is  decided  in  the  case  of  Goodrigki  v.  Meade 
and  SkiisoH(b)t  where  it  is  laid  down  by  the  Coort  in  these 
terms : — "  It  was  formerly  doubted  whether  a  tenant  in  tail  could, 
**  otherwise  than  by  a  feoffment,  grant  any  thing  more  than  for  his 
"  life ;  but  it  is  now  settled  that  he  may,  by  lease  and  release,  pass 
*'  a  base  fee,  and  it  is  in  his  power  to  limit  the  remainder  ma  he 
<(  pleases ;  and  it  makes  no  difference  whether  it  is  limited  to  the 
*'  re-lessee,  or  to  a  stranger,  or  to  himself  for  life,  with  remainders 
"  over ;  for  the  base  fee  feeds  all  the  uses  that  are  limited  upon  it, 
"  until  avoided  by  the  entry  of  the  issue  in  taiL"  There  are  several 
other  authorities  to  the  same  effect;  and  I  have  arrived  at  a  clear 
6>nelusion,  that  the  estate  which  Netterville  Davies  had  in  1634 
was  not  an  estate  tail,  but  an  estate  for  life-^part  of  the  base  lee 
created  by  the  deed  of  1810. 

I  come  now  to  the  consideration  of  the  9th  section  of  the  Fines 
and  ^Recovery  Act,  and  to  the  question  whether  the  possession  and 
estate  of  Netterville  Davies  in  1834  are  such  as  brought  this  case 
within  any  of  the  clauses  of  that  9th  section  ?  I  think  that  Qne  of 
the  important  objects  of  the  Act  was,  to  validate  titles  derired 
under  recoveries  suffered  by  parties  having  competent  estates,  but 
whioh^xecoveries  were  bad,  on  what  may  be  called  technical  and 
formal  grounds.  It  is  many  years  since  that  recoveries  were  consi- 
dered to  be  mere  modes  of  conveyance ;  and  it  is  *to  me  matter  of 
astonishment  that  such  a  length  of  time  was  allowed  to  pass,  daring 
which  the  intention  of  parties  was  defeated,  and  titles  invalidated 
by  technical  objections  to  the  recovery. 

The  objections  to  the  recovery  in  the  present  case  are  those  spe«> 
dfied  in  the  5th,  7th  and  8th  sections  of  the  Act ;  and  it  is  admitted 
that»  by  the  operation  of  those  three  sections,  the  recovery  here  is 
made  good,  and  the  title  of  the  defendant,  the  mortgagee,  estab- 
lished, unless  it  is  shown  that  the  case  falls  within  some  one  or 
other  of  the  exceptions  enacted  by  the  9th  section. 

The  enactment  in  the  5th,  7th  and  8th  sections  is  general,  and 
validates  all  recoveries,  retrospectively  as  well  as  prospectively,  not- 
withstanding the  specified  objections.     If  the  Act  had  stopped  with 

(6)  3  Bur.  170S. 
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these  sections,  iojustice  would  have  been  done  in  several  cases,  and  H.  T»  1858. 

&ch.  Cham, 
the  object  of  the  9th  section  was  to  prevent  that  injustice,  by  ex- 
cepting from  the  general  enactment  in  the  preceding  sections  certain 
specified  oases.  I  shall  only  refer  to  two  of  the  exceptions  in  the  9th 
section  ;  and  it  appears  to  me  that  each  of  them  throws  light  on  the 
other.  The  first  I  shall  advert  to  is  this : — ^*  And  when  any  person 
"  who  would  have  been  bamed  by  any  fine  or  common  recovery,  if 
**  valid,  shall,  befoiie  (he  passing  of  this  Act,  have  had  any,  dealings 
**  with  the  lands  comprised  in  such  fine  or  recovery^  on  the  faith 
**of  the  same  being  invalid,  such  fine  or  recovery  shall  not  be 
**  rendered  Valid  by  this  Act."  This  was  an  exception  which 
JQStiee  clearly  required — the  recovery  being  bad,  dealings  with 
the  lands  on  the  faith  of  its.  invalidity  would  have  been  perfectly 
good  in  point  of  law ;  and  it  would  have  been  manifestly  un- 
just, by  an  ex  poit  fado  law,  to  have  invalidated  or  injuriously 
affscted  a  dealing,  good  and  legal  when  made.  The  Legislature, 
therefore,  exeepted  from  the  operation  of  the  Act  dealings  entered 
into  on  the  fiiith  of  the  invalidity  of  the  recovery.  The  Act 
is  silent  as  to  the  case  of  dealings  had  on  the  faith  of  the 
r^eooveiy  being  valid,  and  for  this  reason,  because  it  was  the  object 
of  the  Legislature  to  validate  titles  really  bad,  but  intended  and  sup- 
posed to  be  good  by  parties  competent  to  make  them  good.  If  this 
be  not  the  construction  of  the  Act,  it  would  be  altogether  inopera- 
tive ;  for  as  dealings,  had  on  the  faith  of  the  invalidity  of  the  reco- 
very, are  protected  by  express  words,  the  Act  can  only  apply  to  and 
have  operation  in  cases  where  the  dealing  was  had  on  the  faith  of 
its  yalidity. 

•  I  think  the  present  case  is  one  to  which  the  statute  ought 
to  be  considered  as  peculiarly  applicable,  for  all  the  dealings 
had  were  on  the  faith  of  the  validity  of  the  recovery.     Thomas 

V 

Davies  (the  elder)  and  Thomas  Davies  (the  younger)  had  power 
to  suffer  a  valid  recovery.  They  thought  they  had  done  so,  and 
they  executed  the  deeds  of  1806  on  that  supposition.  D'Arcy 
the  defendant  took  his  mortgage  on  the  faith  of  the  validity  of  the 
recovery.  Netterville  Davies,  in  his  life,  and  his  trustees,  in  the 
deed  of  1810,  all  acted  under  the  same  impression:  and  it  is  to  be 
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H.  T.  1853.  recollected,  that  Nntterville  Davies,  who  was  tenant  in  tail,  and 

1^ ''    against  whom  the  recovery  of  1806  was  bad,  though  he  thought  it 

^^^[''^^       to  be  good,  had  at  ail  times,  firom  his  father^s  death  in  1816,  to  bis 

Vm 

D^ARCT.  own  death  in  1848,  fall  power  to  have  suffered  a  vatid  recovery,  and 
thereby  to  have  validated  the  deed  of  1810. 

I  now  come  to  the  clause  in  section  9,  which  is  the  one  most  ap- 
plicable to  this  case,  and  on  the  true  construction  of  which  this  case 
must  depend.  It  is  this : — **  And  this  Act  shall  not  render  valid 
**  any  fine  or  recovery,  as  to  lands  of  which  any  person  shall,  at  the 
^  time  of  the  passing  of  this  Act,  be  in  possession,  in  respect  of  any 
"  estate  which  the  fine  or  recovery  would  have  barred." 

I  have  satisfied  myself  on  the  grounds  already  stated,  that  in  1834, 
when  the  Act  passed,  the  estate  of  Netterville  Davies  was  not  an  es- 
tate tail,  but  an  estate  for  life,  part  of,  and  derived  from,  the  bise 
fee  created  by  the  deed  of  1810 ;  and  if  I  be  right  in  this,  the  ques- 
tion will  be,  whether  it  be  such  an  estate  as  fiills  within  the  words 
and  spirit  of  the  clause  I  have  mentioned?  In  my  opinion,  it  nei- 
ther comes  within  the  words  or  meaning  of  thai  clause.  It  appeara 
to  me  that  the  true  construction  of  the  clause  is  this*  To  explain 
my  view,  I  will  take  the  case  of  Netterville  Davies.  On  the  death 
of  his  father  in  1816,  he  was  entitled,  under  the  settlement  of  1769, 
to  an  estate  tail  in  possession.  The  recoveries  and  said  deeds  of 
1806  were  clearly  invalid  against  him.  It  was  not  necessary  for  him 
to  take  any  steps  to  impeach  them ;  nor  had  he  any  means  or  oppor- 
tunity of  doing  so.  And  if  he  had  not  executed  the  deed  of  1810, 
he  would  unquestionably  have  been  in  the  year  1834,  when  the  Act 
passed,  tenant  in  tail  in  possession,  and  thus  would  have  been  in  pos- 
session in  respect  of  an  estate  that  would  have  been  barred  by  the 
recovery.  In  such  a  state  of  things,  it  would  have  been  most  unjust 
for  the  Legislature,  by  the  retrospective  operation  of  the  Act,  to 
have  validated  the  recovery,  and  thereby  subject  the  estate  tail  to 
charges  which,  up  to  the  passing  of  the  Act,  were  null  and  void 
against  it;  and  I  think  such  a  case  would  clearly  be  within  the 
tvords  and  spirit  of  this  exception. 

I  think  there  are  other  cases  which  would  fall  within  this  clause, 
and  which  justice  required  to  be  protected.    Suppose  Netterville 
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Dayies,  so  being  tenant  in  tail,  had  conveyed  the  lands  for  his  own  life,  H.  T.  IS69. 

Exch,  Chaaip 
the  grantee  would  be  in  possession  in  **  respect "  of  the  estate  tail — an 

estate  that  would  have  been  barred  by  the  recovery,  if  valid.     This 

case,  I  think,  would  also  come  within  the  very  words  of  the  statute ; 

and  justice  required  that  such  a  case  should  be  excepted  from  the 

operation  of  the  Act.    I  think  that  the  same  observation  would  be 

applicable  to  the  case  of  a  lessee  for  life  or  for  years,  created  by  a 

tenant  install,  and  perhaps  also  to  such  a  lease  as  a  tenant  in  tail  is 

warranted  in  making,  and  also  to  an  elegit  creditor  of  the  tenant  in 

tail ;  because,  in  all  the  cases  I  have  put,  the  possession  would  have 

been  ''in  respect"  of  the  estate  tail,  an  estate  that  would  have 

been  barred  by  the  recovery  if  valid. 

But  it  has  been  argued  on  the  part  of  the  plaintiff  that  even  where 
a  base  fee  is  created  by  a  tenant  in  tail,  the  case  would  come  within 
the  words  "  ih  respect  of,"  because  the  base  fee  was  created  by,  and 
was  derived  from,  the  tenant  in  tail.  I  think  one  of  the  answers  to 
this  is  that  in  contemplation  of  law  the  base  fee  so  created  is  no  part 
of  the  estate  tail,  but  is  one  adverse  to  and  inconsistent  with  that 
estate.  A  base  fee  so  created  is  not  void,  but  only  voidable  by  the 
issue  in  tail,  and  remains  good,  with  all  the  attributes  of  a  fee,  until 
avoided  by  entry. 

Suppose  that,  by  the  deed  of  1806,  the  lands  had  been  conveyed 
in  fee  to  a  purchaser,  instead  of  being  limited  to  Thomas  Davies 
(the  younger),  the  vendors  selling,  and  the  purchasers  buying, 
under  the  faith  and  supposition  of  the  recovery  being  valid.  The 
recovery  being  bad,  the  purchaser  would  only  have  taken  a  base 
fee,  already  voidable  at  Common  Law,  by  the  issue  tail  of  the 
vendor.  Suppose  that  purchaser  to  have  got  possession,  and  to 
have  been  in  possession  in  1834,  would  the  Court  say  that  his 
possession  then  was  in  respect  of  an  estate  that  would  have  been 
barred  by  the  recovery,  if  valid  ?  I  think  not ;  because  the  estate 
of  the  purchaser  was  one  adverse  to  the  estate  tail;  and  also 
because  it  was  an  estate  that,  instead  of  being  barred  by  the  reco- 
very, would^  on  the  contrary,  have  been  made  good  and  valid 
by  it. 

Now«  the  deed  of  1810,  being  a  marriage  settlement,  is  equally 
VOL.  3.  81  L 
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Exch,  Cham.      ,  ,  ,  .,,,,,, 

< —   .^-*-^     the  same  way  adverse  to  the  estate  tail,  and  would  nave  been  cod* 

I'AVIES 

^  firmed,  and  not  barred  by  the  recovery,  if  valid ;  and  I  therefore 

D*ARCT.      think  that  the  estate*  created  by  the  deed  of  1810  does  not  oome 
within  the  words  of  the  clause. 

But  there  is  a  further,  and,  to  my  mind,  a  decisive,  objection  to 
the  construction  sought  to  be  given  to  the  clause  by  the  plaintiff; 
it  is  this,  that  it  would  make  the  exception  co-extensive  with  the 
enacting  clauses,  and  thus  render  the  Act  totally  inoperative.  Pos- 
session must  always  be  referrible  to  some  estate.  The  only  legal 
estate  subsisting  in  1810  in  Netterville  Davies  was  an  estate  tail, 
and  possession  must,  in  one  sense  of  the  word,  be  ^*  in  respect"  of  it. 
According  to  my  construction^  if  the  possession  be  in  the  tenant  in 
.  tail,  or  his  assignee  or  lessee  for  life,  that  possession  is  clearly 

within  the  words  ''in  respect"  of  the  estate  tail,  because  it  was 
a  possession  under  that  estate,  or  a  part  of  it — ^the  estate  tail  re- 
maining untouched  and  uninjured.  But  according  t6  the  plaintiff's 
more  extended  construction,  which  clearly  includes  the  one  I  hare 
given  it,  a  base  fee  created  by  the  tenant  in  tail  is  within  the 
words ;  because  it  was  created  by  the  tenant  in  tail ;  and  this  con- 
struction of  the  plaintiff  must  extend  to  every  case  where  a  base 
fee  was  created,  whether  by  an  innocent  conveyance,  as  was  the 
settlement  of  1810,  or  by  feoffment  or  disseisin;  and  it  appears  to 
me  that  by  the  plaintiff's  construction,  every  case  of  possession  will 
be  within  the  exception,  and  the  enacting  clauses  will  be  thereby 
neutralised,  and  in  fact  repealed. 

It  is  a  well  established  rule  of  law,  that  in  a  grant,  if  the  excep- 
tion be  as  large  as  the  grant,  the  exception  will  be  void,  because  it 
would  be  absurd  to  construe  a  grant  as  giving  with  one  hand,  and 
taking  back  with  the  other.  The  same  principle  is  applicable  to  the 
construction  of  Acts  of  Parliament.  It  is  a  rule  in  construing  an 
Act  of  Parliament,  that  if  following  literally  the  words  used,  it 
would  lead  to  an  absurdity,  the  Court  would  so  modify  and  control 
these  words  as  would  prevent  that  absurdity.  And  therefore  I 
would  say,  that  if  this  case  was  considered  to  fall  within  the  liteHi 
>\'ords  used  (which,  in  my  opinion,  it  does  not),  the  Court  would 
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control  the  words,  90  as  to  avoid  the  absurdity  of  giving  suqh  an  Ih  T.  1853. 
effect  to  an  exception  as  nullified  the  enacting  clauses  of  the  Act, 
and  rendered  it  a  dead  letter. 

On  the  whole,  my  opinion  is,  that  this  case  does  not  come  within 
anj  of  the  clauses  in  the  9th  section,  and  that  H  does  come 
within  the  operation  of  the  enacting  clauses;  and  that  bj  their 
operation  the  settlement  of  1810  is  a  valid  settlement,  which  onlj 
can  be  by  the  recovery  of  1806  being  made  good  by  the  statute.  And 
if  that  recovery  be  made  good,  the  mortgage  nnder  which  defendant 
claims,  and  which  was  made  on  the  faith  of  its  validity,  must  also  be 
made  good.  And  those  claiming  under  the  deed  of  1810  have  no 
ground  of  complaint,  as  the  purchasers  under  it,  clearly,  were  in- 
tended to  take  subject  to   that  mortgage. 

For  these  reasons,  I  think,  the  judgment  of  the  Court  of  Queen's 
Bench  was  right,  and  ought  to  be  affirmed. 


Ball,  J. 

The  question  for  our  determination  is,  whether  Netterville 
Davies  was,  in  the  month  of  August  1834  (when  4  <&  5  FT.  4,  c. 
92,  was  passed),  in  possession  of  the  lands  in  this  ejectment,  in 
respect  of  an  estate  which  the  recovery  of  1806,  if  valid,  would 
have  barred  ?  If  he  were  not  so,  the  defects  of  that  recovery  were 
cured  by  the  5th,  7th  and  8th  sections  of  the  Act,  and  the  plaintiff  was 
not  entitled  to  recover  in  the  ejectment.  If  he  were  so,  the  defects 
in  the  recovery  were  not  cured,  and  the  plaintiff  was  entitled  to  a 
verdict.  By  the  interpretation  clause  of  the  Act,  the  term  "  estate" 
is  made  to  comprise  both  legal  and  equitable  interests,  and  the 
legislation  therefore  applies  to  both. 

To  determine  whether  Netterville  Davies  was  in  possession  of  an 
eetate  which  the  recovery,  if  valid,  would  have  barred,  the  first 
inquiry  obviously  is,  what  was  the  nature  of  the  estate  in  respec^ 
of  which  he  was  in  possession  ?  and  that  being  ascertained,  the 
second  inquiry  will  be,  was  it  an  estate  which  the  recovery,  if 
▼alid,  would  have  barred  ? 

In  order  to  determine  the*  nature  of  the  estate  in  respect  of 
which  Netterville  Davies   was   in  possession   in   1834,  it  will   be 
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H.  T.  1853.  expedientyto  go  back'to  the  recovery  of  1806,  and  see  what  wis  Uie 
estate,  as  well  of  Netterville  Davies  as  of  the  other  parties  concened, 
immediately  before  the  suffering  of  the  recovery;  and  what  was 
the  effect  of  the  recovery  in  relation  to  their  several  riglits.  In  the 
consideration  of  this  subject,  it  will  be  material  to  keep  distinct  the 
effect  of  the  recovery  upon  the  estates  of  the  parties,  in  the  event 
which  occurred  of  its  being  void,  from  what  it  would  have  been  had 
the  recovery  been  valid. — [His  Lordship  recapitulated  the  facts.] — 
Under  the  foregoing  circumstances,  the  rights  of  the  several  parties, 
which  I  have  thus  described  as  they  existed  immediately  before 
the  suffering  of  the  recovery,  stood  thus : — after  the  suffering  of  the 
recovery  and  the  execution  of  the  recovery  deed,  the  life  interest  of 
Thomas  Davies  (the  elder),  which  was  only  a  trust  estate  at  the 
time  of  the  suffering  of  the  recovery,  was  surrendered  to  Thomas 
Davies  (the  younger)  by  the  recovery  deed,  and  the  former  ceased 
thenceforth  to  have  any  estate  (either  legal  or  equitable)  in  the 
lands.  This  recovery  being  void,  the  remainder  in  tail  of  Thomas 
Davies  (the  younger)  was  not  barred  thereby,  and  his  mortgage  to 
D'Arcy  operated  as  the  conveyance  of  a  base  fee  to  the  latter, 
determinable  upon  the  death  of  Thomas  Davies  (the  younger) 
without  issue,  which  afterwards  occurred — ^the  equity  of  ledemptirai 
upon  the  mortgage  of  that  base  fee  remaining  in  Thomas  Davies 
(the  younger).  As  to  Netterville  Davies,  the  recovery  having  been 
void,  and  he  having  been  no  party  to  the  transactions  of  1806, 
his  remainder  in  tail,  expectant  upon  the  decease  of  his  brother 
Thomas  Davies  (the  younger)  without  issue,  was  not  barred,  or  in 
any  manner  affected  thereby. 

So  matters  rested  until  1809f  when  Thomas  Davies  (the  younger) 
died  without  issue,  whereupon  Netterville  Davies  became  the  next 
remainderman  in  tail  under  the  settlement  of  1769,  subject  to 
the  life  estate  of  his  father  Thomas  Davies  (the  elder)  which  was 
then  outstanding  in  law  in  Roderick  O^Connor,  and  which  so  con- 
tinued until  the  death  of  Thomas  Davies  (the  elder),  in  1816. 
Netterville  Davies,  having  thus  in  1809  become  the  next  remainder- 
man in  tail,  continued  so  to  the  time  of  his  marriage  in  1810,  wheo 
he  executed  the  settlement  of  that  date ;   whereby  he  conveyed 
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life,  with  remainder  to  the  first  and  other  sons  of  the  marriage 
in  tail  male.  The  effect  of  this  conveyance  of  the  remainder  in 
tail  was  to  create  a  base  fee  in  the  trtiBtees,  with  a  reservation 
thereout  of  a  life  estate  to  Netterville  Davies,  which  continued  in 
him  to  the  time  of  the  passing  of  the  Act  for  the  Abolition  of 
Recoveries,  in  the  month  of  August  1834.  Thomas  Davies  (the 
elder)  having  died  in  1816,  and  his  estate  for  life  under  the  settle- 
ment of  1769,  which  had  been  outstanding  in  Roderick  O'Connor, 
having  thereupon  ceased,  Netterville  Davies,  the  next  remainder- 
man under  that  settlement,  entered  upon  the  lands,  and  continued 
in  possession  thereof  thenceforward  down  to  the  passidg  of  the  Act 
above  mentioned.  Such  having  been  the  estate  of  Netterville 
Davies  in  the  lands  at  the  time  of  the  passing  of  the  Act,  and  such 
having  been  his  possessiQp  at  the  same  period,  it  follows  that,  as 
the  law  referred  his  possession  to  the  title  then  rightfully  in  him, 
he  was  at  that  time  in  possession  in  respect  of  his  life  estate 
reserved  to  him  by  the  settlement  of  1810,  and- carved  out  of  his 
remainder  in  tail  under  the  settlement  of  1769 ;  for  that  the  life 
estate  so  reserved  to  him  was  derived  out  of,  and  was  not  adverse 
to,  his  estate  tail  under  the  settlement  of  1769,  is  established  by  . 
the  authorities  referred  to  by  my  Brother  Gseene,  and  seems  to 
admit  of  no  question. 

It  was  argued,  however,  that  the  inquiry  in  respect  of  what 
estate  Netterville  Davies  was  in  possession  at  the  time  of  the  pass- 
ing of  the  Act,  was  to  be  determined,  not  by  reference  to  the 
estate,  which  is  ascertained  to  have  been  in  point  of  law  then  vested 
in  him,  but  to  such  estate  as  from  the  recitals  contained  in  the 
settlement  of  1810,  it  must  be  inferred  that  he  supposed  or 
believed  to  be  his  at  the  time ;  but  I  cannot  understand  the  Legis- 
lature to  have  meant  that  the  declarations  of  a  party  in  possession 
of  an  estate  as  to  its  nature  or  character,  in  ignorance  it  may  be 
of  his  true  title,  should  constitute  the  test  whereby  to  determine 
>  in  repect  of  what  estate  he  was  so  in  possession. 

Hitherto  I  have  discussed  the  question  as  to  the  nature  of  the 
estate  in  respect  of  which  Netterville  Davies  was  in  possession  at 
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the  recovery  being  void ;  and  the  next  inquiry  will  be,  whether  the 

estate  of  which  he  was  so  in  possession  would  have  been  barred 
by  the  recovery  had  it  been  valid  ?  But  before  proceeding  to  this 
question,  I  wish  to  consider  what  would  have  been  the  estate  of 
Netterville  Davies  in  the  event  (which  did  not  occur)  of  the  reco- 
very being  valid  ?  And  I  do  this  for  the  purpose  of  keeping  quite 
distinct  from  each  other,  in  the  subsequent  consideration  of  the  case, 
the  two  matters — viz^  the  estate  which  Netterville  Davies  bad,  in 
the  event  which  did  occur,  of  the  recovery  being  void;  and  the 
estate  which  he  had  not,  but  would  have  had,  in  the  event  which 
did  not  occur,  of  the  recovery  being  valid.  In  point  of  fS^et  it 
appeared  to  me,  in  the  course  of  the  argument  at  the  Bar,  that 
these  two  subjects  were  occasionally  confounded  together — ^tb« 
estate  which  he  would  have  had  in  the  ^ttpposed  case,  being  eveiy 
now  and  then  assumed  in  argument  to  have  been  the  estate  which 
he  had  in  the  case  which  actually  occurred. 

Had  the  recovery  been  valid,  the  estate  tail  of  Thomas  Davies 
(the  younger)  would  have  been  thereby  barred,  and  the  mortgage  to 
D'Arcy  would  have  been  a  conveyance  to  him  of  the  fee-simple  abso- 
lute in  the  lands ;  the  equity  of  redemption  remaining  in  Thomas 
Davies  (the  younger),  the  remainder  in  tail  of  Netterville  Davies 
would  have  been  also  barred  ;  and  he  would  have  ceased,  consequently, 
to  have  any  estate  in  the  lands  upon  the  recovery  being  suffered. 
So  matters  would  have  stood  at  the  time  of  the  death  of  Thomas 
Davies  (the  younger)  in  1809,  When,  by  reason  of  his  decease 
without  issue,  his  equity  of  redemption  would  have  descended  on 
Netterville  Davies  as  his  heir-at-law;  and  that  equity  of  redemp- 
tion would  have  been  the  estate  in  the  lands  which  Netterville 
Davies  would  have  conveyed  to  the  trustees  by  settlement  of  1810, 
reserving  thereout  a  life  estate  to  himself,  with  a  remainder  in  tail 
to  the  first  and  other  sons  of  the  marriage.  Thus,  had  the  recoveiy 
been  valid,  the  life  estate  so  reserved  to  Netterville  Davies  would 
have  been  an  estate  carved  out  of  the  equity  of  redemption  in  fee; 
and  accordingly  the  estate  in  respect  of  which  he  would  hare 
entered  on  the  lands  in  1816,  and  continued  in  possession  to  the 
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whereas  the  recovery  having  been  void,  the  estate  in  respect  of 

which  he  actuallj,  and  not  hjpothetically,  was  in'  possession  at  that 
time,  was  his  estate  for  life  derived  out  of  his  remainder  in  tail 
under  the  settlement  of  1769- 

The  question  then  is,  was  this  an  estate  which  the  recovery,  if 
valid,  would  have  barred  ?  The  remainder  in  tail  itself  would  have 
been  confessedly  barred  by  the  recovery,  if  valid ;  and  this  beng  so, 
it  should  eeem  superfluous  to  argue  the  point,  that  an  estate  carved 
out  of  the  remainder  in  tail,  after  the  recovery  had  been  suffered, 
would  have  been  barred  likewise.  However,  as  the  contrary  has 
been  pressed  in  argument,  it  may  be  right  to  cite  the  authorities, 
which  seem  to  leave  no  doubt  upon  the  matter. 

In  Cholmondely*8  case  (a),  the  point  is  thus  put : — A,  tenant  in 
tail;  remainder  to  6  in  tail#  B  grants  his  estate  in  the  lifetime  of  A 
to  C  for  life,  remainder  over.  After  this  A  suffers  a  recovery ;  and  it 
was  held  that  the  effect  of  that  recovery  was  to  bar  not  only  B's 
remainder  in  tail,  but  also  the  estate  for  life  of  C,  and  the  remain- 
ders over ;  so  also  CapeVs  case  (6)  is  to  the  same  effect : — A,  tenant 
in  tail,  remainder  to  B  in  tail.  B  grants  a  rentcharge  in  fee,  and 
afterwards  A  suffers  a  recovery,  and  it  was  held  that  the  recovery 
had  barred  not  only  B's  remainder  in  tail,  but  the  rentcharge 
which  he  had  granted  in  fee ;  and  it  was  resolved  that  no  charge, 
interest  or  estate  made  or  created  by  him  in  remainder  in  tail,  shall 
be  good  against  the  recoveror  in  a  recovery  suffered  by  the  first 
tenant  in  tail ;  inasmuch  as  upon  the  recovery  being  suffered,  the 
recoveror  is  in  under  the  estate  of  the  first  tenant  in  tail,  which 
estate  was  never  subject  to  any  charge,  interest  or  estate  created  by 
the  remainderman  in  tail.  Such  would  have  been  the  effect  of  a 
valid  recovery  suffered  in  1806,  if  the  estate  for  life  of  Netterville 
Davies  had  been  carved  out  of  his  remainder  in  tail  before  the 
recovery  had  been  suffered ;  but  that  operation  having  taken  place 
in  the  year  1810,  long  after  the  suffering  of  the  recovery,  and  when 
the  remainder  had  long  ceased  to  have  existence,  it  seems  difficult 
to  understand  how  it  would  be  possible  that  the  life  estate  of  Net- 

(a)  2  Coke,  50.  (6)  1  Coke,  62. 


644  COMMON  LAW  REPORTS. 

H.  T.  1863.  terville  Davies  should  not  have  been  barred  bj  a  valid  reooveiy 
EsN:h.Cham.  ,  ,       . 

v.— ^ '     under  such  circumstances. 

DAVTE8 

^  The  view  which  I  have  thus  presented  was  encountered,  if  I 

d'abcy.  rightly  understood  the  argument,  in  this  way: — the  settlement  of 
1810  recited  in  substance  that  the  recovery  of  1806  was  valid;  and 
accordingly  the  estate  thereby  conveyed  to  the  trustees  must  be 
deemed  to  have  been  such  estate  as  Netterville  Davies  would  have 
had  in-  the  event  of  the  recovery  being  valid — ^viz.,  the  equity  of 
redemption  in  fee,  and  not  the  remainder  in  tail,  which,  upon  that 
recital,  would  have  had  no  existence  at  the  time  of  the  settlement 
With  respect  to  this  objection,  it  might,  perhaps,  be  sufficient  to 
observe,  that  the  settlement  of  1810  purported  to  convey  in  tenns 
'*  all  the  estate  and  interest  of  Netterville .  Davies  in  the  lands ;" 
and  the  recital  above  referred  to,  being  founded  on  a  clear  mistake 
of  his  true  title,  the  estate  which  he  actually  had,  and  not  that  which 
he  mis-recited  to  have  been  his,  passed  by  the  settlement:  the 
authorities  upon  this  point  are  collected  in  4  Cruise  Dig^  p.  264. 
It  was  further  contended,  that  instead,  of  barring  the  estate  in  re- 
spect of  which  Netterville  Davies  was  in  possession  at  the  time  of 
the  passing  of  the  Act,  the  recovery,  if  valid,  would  have  established 
the  settlement  of  1810,  and  all  the  estates  thereby  created,  including 
the  life  estate  of  Netterville  Davies,  in  respect  of  which  he  was  in 
possession,  and  consequently  the  case  was  not  within  the  excepCioa 
contained  in  the  9th  section  of  the  Act.  To  this,  the  answer  appears 
to  be,  that  the  recovery,  if  valid,  would  not  have  established  the  set- 
tlement of  1810,  considered  as  it  was,  in  point  of  law,  a  settlement 
of  the  remainder  in  tail ;  but  on  the  contrary,  would  have  avoided  it 
for  the  reasons  above  suggested ;  the  case  would  be  otherwise  if  it 
had  been  a  settlement  of  the  equity  of  redemption  in  fee,  which  it 
was  not,  as  before  pointed  out.  The  objection  appears  to  rest  upon 
the  fallacy  of  assuming  that  the  estate  settled  by  the  deed  of  1810 
was  that  which  t^  would  have  beeUy  had  the  recovery  been  valid, 
viz.,  the  equity  of  redemption  in  fee ;  and  not  that  which  it  actually 
was  by  reason  of  the  invalidity  of  the  recovery,  viz.,  the  remainder 
in  tail.  Had  it  been  the  former,  it  would  have  owed  its  existence 
to  the  recovery,  and  consequently  would  have  been  validated  and 
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of  the  settlement  having  been  the  remainder  in  tail,  it  would  have 
been  barred  by  the  recovery,  as  already  shown. 

Furthermore,  it  was  argued  that  Netterville  Davies  having,  by 
the  settlement  of  1810,  recited  that  the  recovery  of  1806  was  valid, 
and  having  settled  the  estate  upon  the  assumption  of  its  validity, 
was  estopped  from  afterwards  insisting  that  the  recovery  was  void, 
which,  it  is  insisted,  would  have  had  the  effect  of  defeasing  the 
settlement ;  that  accordingly,  as  against  him,  the  recovery  must  be 
deemed  to  have  been  valid,  and  consequently  the  estate  for  life,  in 
respect  of  which  he  was  in  possession  at  the  time  of  the  passing  of 
the  Act,  must  be  deemed  to  have  been  an  estate  which  the  recovery 
would  not  have  barred,  but  on  the  contrary  would  have  validated. 
This  objection  is  based  upon  the  assumption,  that  the  effect  of 
NetterviUe  Davies  being  permitted  to  rely  on  the  invalidity  of  the 
recovery  would  be,  that  he  would  be  enabled  thereby  to  defeat  the 
settlement  of  1810;  but  as  I  have  already  shown,  sued  would  not 
be  the.  case,  as  in  the  event  of  the  recovery  being  void,  the  settle- 
ment of  1810  would  take  effect  out  of  the  remainder  in  tail  in  Net- 
terville Davies. 

With  respect  to  D*Arcy's  mortgage,  the  effect  of  Netterville 
Davies  being  at  liberty  to  rely  on  the  invalidity  of  the  recovery 
would,  of  course,  have  been  to  enable  him  to  defeat  it;  but  how 
could  D'Arcy,  as  the  assignee  of  this  mortgage,  who  is  the  defendant 
here,  establish  an  estoppel  against  Netterville  Davies,  in  respect  of 
the  recitals  of  the  deed  of  1810,  to  which  they  were  strangers? 
Again,  the  estoppel  of  Netterville  Davies  (the  ancestor),  supposing 
it  to  exist,  is  relied  on  here  against  his  issue  in  tail  (the  plaintiff), 
who,  as  such,  is  not  bound  by  it;  but  above  all,  it  is  relied  on 
against  the  plaintiff  claiming  as  issue  in  tail,  under  the  settlement 
of  1769,  by  a  title  paramount  to  all  the  acts  of  his  ancestor  Net- 
terville Davies,  and  all  his  dealings  with  the  estate.  But  further* 
more,  the  objection  assumy,  that  an  estate  by  estoppel  is  within  the 
meaning  of  the  words  of  the  statute,  "  in  possession  in  respect  of 
an  estate  which  the  recovery,  if  valid,  would  have  barred."  This 
position  may  admit  of  a  question. 

VOL.  3.  82  L 
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Exch.  Cham.     ,    ,  ,  , 

»■■  —V  ■  — ^     below  ought  to  be  reversed. 

DAVTES 

d'arct.  Perbin,  J. 

It  is  unnecessary,  after  the  full  and  clear  statements  and  detail 
of  facts  by  my  Brethren  who  preceded  me,  to  repeat  them.  The 
question  is,  in  respect  of  what  estate  had  Netterville  Davies  posses- 
sion oC  the  lands  in  dispute  in  August  1834  ?  I  begin  with  the 
undisputed  fact  that  the  recovery  suffered  by  his  father  and  brother 
was  invalid,  and  did,  therefore,  not  bar  his  remainder  in  tail — as,  if 
it  had  been  perfect,  it  would  have  done.  His  brother  Thomas  died  in 
1809 — ^his  father  surviving ;  he  died  in  1816 ;  therefore  NetterviUe's 
remainder  did  not  vest  in  possession  until  1816,  when  the  special 
verdict  finds  that  he  was  in  possession,  and  so  continued  from  hb 
father's  death  until  his  own  death  in  1848.  But  in  1810,  he,  being 
then  tenant  in  tail  in  remainder  expectant  on  his  father^s  estate  for 
life,  and  not  in  possession,  executed  a  settlement  in  contemplation  of 
marriage,  whereby  he  by  lease  and  release 'granted  the  lands  to  trus- 
tees for  the  use  of  himself  for  life,  remainder,  subject  to  a  jointure  to 
his  wife,  to  hia  first  son  in  tail ;  and,  on  the  death  of  his  father,  he 
entered,  i^  waa  lawful  for  him  to  do,  being  then  entitled  as  tenant 
in  tail  in  possession  under  the  settlement  of  1769»  or  as  tenant  for 
life  under  his  own  settlement  of  1810,  and  he  so  continued  in  pos- 
session and  receipt  of  the  rents  and  profits  of  the  said  lands  and 
premises  until  and  on  the  14th  of  August  1834,  and  on  unUl  his 
death  in  1 848.  It  is  not  found  or  suggested  that  D' Arcy,  the  mort- 
gagee, interfered  with  or  disturbed  him  in  that  possession  and  receipt, 
nor  is  it  found  that  he  ever  paid  interest  on  the  mortgage ;  Netter- 
▼ille  Davies,  therefore,  was  in  possession  of  the  lands  in  1834. 

In  respect  of  what  estate  had  he  that  possession  ?  Plainly  under 
hia  own  settlement  of  1810,  or  his  father's  of  1769.  My  own 
impression  was  that  this  might  be  a  question  of  fact,  or  a  mixed 
question  of  law  and  fact — ^if  so,  the  ^erdict  is  imperfect  in  not 
finding  upon  it ;  but  I  am  willing  to  take  it  as  it  has  been  put 
•and  considered  by  my  Brethren  who  have  preceded  me,  as  a 
question  of  law  upoa  the  result  of  the  conveyances  found.    He 
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and  indefeasible.  He  then  made  a  conreyance  to  trustees  to  the 
use  of  himself  for  life,  with  remainder  over  to  his  son,  which  was 
either  valid  or  invalid:  surely  for  his  own  life  it  was  valid.  In 
1816  the  tenant  for  life  died,  and  Netterville  Davies  became  entitled 
to  enter  either  as  tenant  in  tail,  or  tenant  for  life  (I  concede  as 
tenant  for  life  under  his  own  settlement) ;  he  enters,  he  continues 
in  possession;  in  respect  of  what  estate?  What  other  but  that 
so  limited  to  him  bj  the  deed  of  1810;  and  under  that,  and  in 
respect  of  that,  he  was  in  possession  in  1834 — ^in  perfect  legal 
possession,  under  a  conveyance  by  himself,  tenant  in  tail  for  tlie 
term  of  his  life,  which  was  perfectly  competent  for  him,  as  tenant 
in  tail,  to  grant,  whatever  may  be  said  of  the  further  provisions  in 
the  deed. 

The  recovery,  if  valid,  would  have  barred  that  estate  for  life, 
and  the  whole  settlement  of  1810,  under  whatever  designation  it 
is  placed,  base  fee  or  otherwise.  If  valid,  it  would  have  bound  the 
remainder  in  tail  to  Netterville  Davies,  by  preventing  its  existence 
thenceforward,  and  it  would  absolutely  extinguish  it.  In  1806,  on  its 
perfection,  he  would  have  had  no  estate  or  interest  in  the  land ;  the 
fee  would  have  been  in  his  brother,  whose  mortgage  to  D'Arcy 
would  have  been  valid  and  indefeasible;  and  he  could  make  no 
settlement  as  tenant  in  tail  expectant,  or  in  remainder,  either 
during  or  after  his  father's  life,  for  he  was  no  longer  tenant  in 
tail:  that  estate  was  barred — ^it  was  destroyed — he  had  it  not. 
This  appears  to  me  to  be  an  answer  to  the  supposed  difficulty — viz., 
that  the  base  fee  is  adverse  to  the  estate  tail,  and  therefore  would 
not  be  barred  as  the  estate  itself  would;  for  the  clause  in  the 
statute  applies  thus — the  estate  in  1834  would  have  been  barred  by 
the  recovery  of  1806,  if  valid;  for  the  estate  tail  in  Netterville 
Davies  would  have  been  barred,  and  he  could  create  no  estate — he 
would  be  barred,  and  any  power  or  ability  of  creating  or  conveying 
(which  he  had  not)  any  estate  would  have  been  barred  by  the  reco- 
very. The  wotA  of  the  statute  seem  to  me  plain  and  absolute,  and 
to  embrace  this  case,  if  any.  I  do  not  think  we  are  at  liberty  to 
depart  from,  extend  or  narrow  them  according  to  any  supposed 
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H.  T.  1853.  justice  of  the  case,  or  rather  nullify  them;  and,  therefore,  with  the 
utmost  respect  for  the  very  able  and  learned  judgment  and  powerful 
argument  of  my  Brother  Moobe,  I  feel  bound  to  the  view  expressed 
by  mj  Brothers  Gbeene  and  Ball. 

There  is  another  matter  which  was  not  mentioned  in  the  argu- 
ment, but  was  mooted  or  mentioned  in  our  chamber — y\t^  that 
there  has  been  a  possession  of  thirty  years  at  leasts  establidiing  a 
title  in  Netterville  Davies,  against  which  D*Arcy  can  have  no 
pretext.  The  adverse  possession  is  not  merely  a  bar  and  defence 
to  an  ejectment ;  but  if  a  party  be  put  out  of  possession,  and  be  put 
to  his  ejectment,  it  gives  him  a  title. 

I,  therefore,  am  of  opinion  that  judgment  should  be  reversed. 

CaAMrroN,  J. 

In  this  case  the  question  is,  was  Netterville  Davies,  at  the  time 
of  the  passing  of  the  Fine  and  Recovery  Act,  in  possession  in  respect 
of  any  estate,  which  the  recovery  of  1806,  if  valid,  would  have 
barred?  It  is  contended  that  the  recovery  of  1806  was  invalid, 
and  can  now  only  be  sustained  by  the  retrospective  operation  of 
the  statute  ;  but  undoubtedly  its  defects  are  cured,  unless  the  plain- 
tiff can  show  his  case  to  be  an  excepted  case,  protected  by  one  of 
the  savings  of  the  9th  section  of  the  Act. 

These  considerations  grow  out  of  this : — firsts  was  Netterville 
Davies  in  possession  of  the  premises  at  the  time  of  the  passing  of 
the  Act,  in  1834,  and  secondly,  what  was  the  effect  of  the  statute 
upon  that  estate?  It  is  conceded  that  Netterville  Davies  got  the 
possession  in  1816,  upon  the  death  of  his  father,  who  was  tenant 
for  life  under  the  settlement  of  1769i  and  that  he  remained  in 
possession  until  1848.  Undoubtedly  a  case  of  title  might  grow 
out  of  thi^  length  of  possession ;  but  that  question  was  not  raised 
in  the  Court  below,,  or  at  the  trial,  and  if  it  had  been  raised,  evi- 
dence might  perhaps  have  been  given  of  payment  of  interest ;  I 
therefore  do  not  rest  my  judgment  upon  that  ground. 

The  second  question  is  an  important  one,  but  I  own  I  see  no 
difficulty  in  it;— it  is,  what  estate  had  Netterville  Davies  in  1834? 
It  is  not  what  he  was  seised  of  in  his  own  opinion.     His  right  doc» 
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not  depend  on  hb  own  opinion.    There  may  be  cases  of  estoppel  H.  T.  1853- 

Exch,  Cham. 
to  which  that  would  apply,  but  here  that  doctrine  is  quite  out  of  the 

case ;  it  is  impossible,  therefore,  to  decide  this  case  upon  a  party's 

own  notion  of  what  estate  he  had.     I  take  it  to  be  manifest  that 

what  estate  he  had  in  1834  is  a  question  of  law,  to  be  collected 

from  the  facts  in  the  special  verdict.     The  facts  seem  to  me  clearly 

to  lead  to  the  conclusion  that  his  estate  was  an  estate  derived  from 

the  settlement  of  1769*     Take  the  dates: — ^the  first  is  I769i    on 

which  occasion   the  [settlement  was  executed,  limiting  the  estates 

to  Thomas  Davies  (the  elder)  for  life,  remainder  to  Thomas  Davies 

(the  younger)  in  tail  male,  remainder  to  Netterville  Davies  in  tail 

male.     That  was  the  state  of  things  in   1806.     This  last  date  is 

important,  because  the  defence  is  founded  on  the  transactions  of 

that  year.      The  defendant  claims  as  mortgagee;  his  estate  was 

created  by  the  deed  of  1806,  based  on  the  recovery  of  the  same 

year  it  was  created,  by  the  conveyance  of  a  tenant  in  tail,  not 

supported  by  a  valid  recovery,  and  therefoi'e  vesting  only  a  base 

fee  in  the  mortgagee.     D^Arcy,  the  mortgagee,  then  had  a  base  fee 

terminable  with  the  estate  tail  out  of  which  it  was  created.     In 

1809  Thomas  Davies  (the  younger)  died  without  issue,  and  there 

was  then  an  end  of  his  estate  tail,  and  of  this  base  fee  carved  out 

of  it ;  both  expired  at  the  same  moment.     But  Netterville  Davies 

took  no  estate  under  Thomas;   on  his  brother's  death,  the  title 

of   Netterville  accrued  as  tenant  in   tail  in  remainder.      Then, 

unless  the  deed  of  1810  totaUy  changed  the  character  of  the  estate 

of  Netterville  Davies,  his  title   in    1834  was  under  the  deed  of 

1769.     By  the  deed  of  1810,  which  was  what  is  called  an  innocent 

conveyance,   Netterville  Davies  converted  his  estate  tail  into  a 

base  fee,  and  limited  the  estate  to  himself  for  life,  with  remainders 

in  tail.     The  estate  tail  was  not  thereby  annihilated  orVliscontinued 

by  this  conveyance ;  but  this  well  known  result  took  place,  which 

I  have  before  stated,  the  tenancy  in  tail  was  converted  into  a  base 

fee  J   it  was  and  is  still  subsisting  for  the  benefit  of  the  issue  in 

tail.      The  tenant  in  tail  who  creates  a  base  fee  cannot  undo  his 

own  act ;  he  is  estopped ;  but  the  issue  in  tail  is  not  affected  by 

it ;  he  has  a  right  to  enter,  and  the  efiect  of  such  entry  is  to  avoid 
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Egeh.Cham.  ,'       .^,  ,   .      ,  . 

' vr— .^     a  defeasible  estate,  and  is  defeated  the  moment  the  issue  in  tail 

DAVIES 

^^  enters  upon  the  land.    Netterville  Dayies,  after  the  execution  of 

d'arct.  this  instrument,  was  seised  of  a  tenancy  for  life,  part  of  the  base 
fee  .which  was  itself  equivalent  to,  and  coeval  with,  the  estate  tail 
so  converted  :  it  is  only  an  estate  tail  in  another  form.  Netterville 
Davies  entered  in  1816  :  he  entered  under  no  other  title  than 
what  the  law  cast  upon  him,  namely,  his  remainder  in  tail  under 
the  settlement  of  1769.  He  was  tenant  in  tail  in  right  of  that 
settlement.  It  was  argued  that  he  entered  as  heir-at-law  to  his 
brother  Thomas,  but  that  could  not  be  so ;  the  estate  of  Thomas 
expired  on  his  death,  and  whether  he  reduced  his  estate  tail  to 
a  base  fee,  or  whether  it  continued  in  him  in  point  of  law,  makes 
no  difference. 

That  leads  me  to  the  terms  of  the  9th  section.  The  principle 
of  law  ruling  this  case  is,  where  a  tenant  in  tail  suffers  a  valid 
•  recovery,  that  recovery  bars  all  remainders  over,  and  all  estates 
carved  out  of  those  remainders.  The  recovery  of  1806,  if  valid, 
would  therefore  have  barred  the  remainder  of  Netterville  Davies, 
and  consequently  the  base  fee  and  all  the  estates  carved  out  of 
it  The  reduction  of  the  estate  tail  (or  the  base  fee  equivalent 
to  it)  into  an  estate  for  life,  with  remainders  over,  could  not  change 
the  effect  of  a  valid  recovery.  Suppose  Netterville  Davies  had 
in  1810  made  a  conveyance  by  lease  and  release  to  the  use  of 
himself  in  fee,  would  that  estate  be  barred  by  (^e  recovery  of 
1806,  if  valid?  It  cannot  be  said  that  this  estate  would  not  be 
barred.  Suppose  he  had  made  a  conveyance  to  a  purchaser  by 
lease  and  release,  the  estate  would  also  be  barred.  I  cannot  see 
any  djptinction  between  barring  the  whole  estate  tail,  and  a  portion 
carved  out  of  it.  It  is  admitted  that  a  lease  for  life,  or  any  in- 
cumbrance created  by  a  remainderman,  would  also  be  barred  by 
a  valid  recovery;  and  yet  it  is  contended  that  the  deed  of  1810 
so  altered  the  estate  of  Netterville  Davies  that  he  is  now  to  be 
held,  in  1834,  to  have  been  in  possession  of  an  estate  that  would 
not  be  barred  by  the  recovery  of  1806,  if  valid. 

The  statute  is  very  accurately  framed ;  the  7th  and  8th  sections 
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are  protective  of  the  possession  of  those  deriving  nnder  a  recovery;  H.  T.  1853. 
tne  9th  section  is  also  protective  of  the  possession,  but  it  is  of  a 
possession  adverse  to  the  recovery,  not  a  possession  under  the 
estate  that  the  recovery  would  have  barred.  The  words  are  not 
*'  in  possession  of  any  estate,"  but  '*  in  possession  in  respect  of  any 
estate ; "  showing  the  intention  of  the  Legislature  to  .protect,  not 
merely  the  possessors  of  estates  which  were  existing  at  the  time 
of  the  recovery  suffered,  but  the  possessors  of  all  such  estates 
as  were  carved  out  of  or  derived  from  the  estates  which  the  re- 
covery, if  valid,  would  unquestionably  have  barred.  Therefore,  the 
Legislature  seems  to  have  adopted  the  words  *'  possession  in  respect 
of  an  estate  that  would  have  barred,"  &c.,  instead  of  using  the 
words  **  possession  of  any  estate  that  would  have  been  barred.  It 
baa  been  argued  that  the  Legislature  in  this  9th  section,  protecting 
persons  who  dealt  on  the  faith  of  a  recovery  being  invalid,  must 
be  also  understood  to  intend  to  protect  persons  who  dealt  on  the 
faith  of  the  recovery  being  valid.  But  this  is  not  so ;  the  previons 
sections  were  intended  to  protect  those  deriving  under  recoveries, 
so  far  as  the  Legislature  thought  them  entitled  to  protection  ; 
whereas  the  9th  section  is  merely  exceptive  of  the  provisions  of 
the  previous  sections,  and  applies  only  to  the  cases  of  persons  whose 
possession  is  adverse  to  the  recovery. 

Suppose  that  in  1833  Netterville  Davies  had  died,  and  that 
the  plaintiff  had  then  entered,  it  is  plain  his  title  would  be  under 
the  settlement  6f  1 769«  Can  it  then  be  said  that  because  his  father 
lived  until  the  passing  of  the  Act,  he  is  now  to  be  barred  from 
bringing  an  ejectment  ?  Suppose  Netterville  Davies,  before  the 
recovery  of  1806,  had  married,  and  executed  the  deed  of  1810, 
mtUaiis  mutandis^  the  effect  would  have  been  exactly  the  same. 
If  he  had  executed  the  deed  in  1805'  instead  of  1810,  he  would 
have  reduced  his  estate  to  a  base  fee;  but  it  cannot  be  said  that 
that  estate  would  not  have  been  barred  by  the  recovery  of  1806, 
if  valid.  I  see  nothing  to  distinguish  between  the  two  cases.  The 
true  test,  therefore,  with  respect  to  the  clause  of  the  9th  section  , 
under  consideration  is  this : — was  the  estate  of  the  person  in  posses- 
sion either  an  estate  that  would  have  been  barred  by  the  recovery, 
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H.  T.  1853.  if  valid,  or  any  estate  carved  out  of  or  derived  under  that  estate? 
Exch.  Cham. 
^- — V '     Now,  applying  this  test,  it  appears  clear  that  Netterville  Davies  wis 

BAVIE8 

^^  in  possession  in  respect  of  an  estate  that  would  have  been  barred, 

d'abcy.  and  if  that  be  so,  it  is  plain  the  case  of  the  plaintiff  conies  within 
this  protective  clause  of  the  statute ;  and  the  case  of  the  plaintiff 
is  a  fortiori  a  stronger  case  than  that  of  NetterviUe  Davies,  becaoae 
he  is  not  bound  by  an  instrument  executed  in  prejudice  of  his 
rights.  Netterville  Davies  thought  proper  to  execute  this  con> 
veyance  by  lease  and  release;  and  unless  we  give  it  an  operation 
contrary  to  the  rules  of  law,  it  is  impossible  to  defeat  this  eject- 
ment. 

I,  therefore,  am  of  opinion,  that  the  judgment  of  the  Court  below 
ought  to  be  reversed. 

I  was  a  party  to  that  judgment ;  but  I  must  say,  as  my  Brother 
MooRB  has  stated,  that  the  case  below  was  not  argued  upon  the 
true  ground,  but  was  put  upon  the  doctrine  of  remitter — a  doctrine 
plainly  not  applicable  to  the  case. 

TORRENS,  J. 

In  this  case,  I  am  of  opinion  that  the  judgment  of  thia  Court, 
on  the  facts  found  by  this  special  verdict,  should  be  givon  for  the 
plaintiff  in  error. 

The  question  is  a  short  one,  depending  mainly  on  the  construc- 
tion to  be  put  on  the  9th  section  of  the  4  &  5  W.  4,  c.  92 — an  Act 
for  the  Abolition  of  Fines  and  Recoveries  in  Ii^land;  the  9th 
section  of  which,  amongst  other  things,  enacts,  that : — "  the  pro- 
"  visions  of  the  statute  shall  not  render  valid  any  fine  or  common 
"recovery  as  to  lands  of  which  any  person  should,  at  the  time  of 
"  the  passing  of  the  Act,  be  in  possession  in  respect  of  any  estate 
"  which  the  fine  or  recovery  would  have  barred."  This  enactment 
leads  directly  to  the  inquiry — what  estate  in  possession  had  Net^ 
terville  Davies  in  the  several  denominations  of  land  in  the  eject- 
ment' and  special  verdict  stated,  at  the  time  of  the  passing  of  the 
statute  of  4  &  5  FF.  4,  c.  92--namely,  the  15th  of  August  1834? 
and,  in  answer  to  that  inquiry,  I  am  of  opinion  that,  upon  the 
true  construction  of  the  deeds  and  acts  found  by,  and  appearing 
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tipon,  the  special  verdict,   Netterville  Davies  took  an  estate  tail  H.  T.  1853. 

Exch.  Cham, 
in  possession  at  the  time  mentioned,  of  all  the  lands  comprised  in 

the  recovery,  presuming  that  the  recovery,  for  the  reasons  assigned 

and  admitted  at  the  Bar,  was  invalid. 

It  appears,  on  the  special  verdict  that,  hy  the  original  settlement 
of  the  19th  of  April  1769,  Geoffry  Davies  (the  elder),  being  seised 
ill  fee  of  the  several  denominations  of  land  comprised  in  the  eject- 
ment, on  the  occasion  of  the  marriage  of  his  only  son  Thomas 
Davies  (the  elder),  the  grandfather  of  the  present  plaintiff  in  error, 
conveyed  to  trustees  the  several  estates  comprised  in  the  subsequent 
invalid  recovery,  after  a  life  estate  to  himself,  to  the  use  of  his  son 
Thomas  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male.  The  elder  brothers  of  the  father  of  the  present  lessors-^ 
namely,  Geoffry  and  Thomas  (the  younger),  having  died  in  the 
lifetime  of  their  father,  unmarried  and  without  issue,  Netterville 
Davies,  the  father  of  the  present  lessor,  became  the  first  tenant  in 
tail  in  remainder,  subject  to  his  father's  life  estate.  His  father  died 
in  1816,  and  then,  under  the  settlement  of  1769»  Netterville  Davies 
became  seised  of  an  estate  tail  in  possession ;  and  it  having  been 
found  that  he  entered  into  possession  of  those  lands  on  his  father's 
death,  I  am  of  opinion  that  he  so  entered  into  that  possession  by  virtue 
of  the  limitation  of  the  settlement  of  1769 ;  and  it  is  found  that  he 
80  continued  in  possession  until  his  death  in  1848,  leaving  the 
present  plaintiff  in  error  his  eldest  son  and  heir-at-law.  Netterville 
Davies,  therefore,  it  appears  to  me,  was,  from  the  year  1816  up  to 
the  year  1848,  in  possession  of  an  estate  tail,  which,  if  the  recovery 
of  1606  had  been  a  valid  recovery,  would  have  barred  ;  and, 
therefore,  in  the  year  1834,  at  the  passing  of  the  statute,  his  title 
and  possession  came,  in  my  judgment,  within  the  provisions  of  the 
9th  section.  There  was  no  title  in  any  one  in  the  year  1834,  by 
which  Netterville  Davies's  possession  could  have  been  evicted;  if 
dispossessed,  he  could  have  successfully  maintained  an  ejectment 
and  recovered  possession :  in  short,  he  had  an  indefeasible  title  to 
the  possession,  adverse  to  the  whole  world — always  taking  for 
granted,  as  is  admitted,  that  the  recovery  of  1806  was  invalid. 

It  is  contended,  however,  on  the  part  of  the  defendant  in  error, 
VOL  3.  •         83  I. 


664  COMMON  LAW  REPORTS. 

^••*^-  1^53.  that,-by  the  legal  operation  of  the  deeds  of  1806  aod  1810,  and  tbe 
* ' '     acts  of  the  several  parties  to  those  deeds,  and  of  Netterville  Davies 

DAVIBS 

p,  himself,  that  though  it  be  true  that  under  the  settlement  of  1769, 

OARCT.  ^u^  ii^Q  limitations  thereof,  Netterville  Davies  would  have  taken 
an  estate  tail  in  remainder  and  in  possession  on  the  death  of  his 
father,  jet  that  the  effect  and  legal  operation  of  the  deeds  of  1806 
and  1810  was  such  as  to  convert  that  estate  tail  into  a  base  fee, 
and  that  such  an  estate,  thus  created,  would  not  be  barred  by  the 
recovery.  Now,  it  is  to  be  observed,  that  no  authority  has  been 
cited  to  sustain  this  position,  of  which  I  am  at  present  aware ;  nor 
do  I  think,  on  principle,  can  such  doctrine  be  sustained.  I  conceive 
that  every  act,  whether  tortious  or  otherwise,  of  a  tenant  in  tail 
enlarging  his  estate  beyond  his  legal  power,  and  thereby  creating  a 
new  estate  or  base  fee,  must  follow  the  incidents  of  the  estate  out 
of  which  it  is  derived ;  and  it  being  the  incident  of  an  estate  tail 
to  be  barred  by  a  common  recovery,  I  hold  that  and  all  and  every 
estate  derived  from  or  out  of  it  must  be  subject  to  the  same 
consequence.  I  have  not  myself  been  able  to  find  any  authority 
directly  upon  the  point ;  but  my  Brother  Greene  has  referred  me 
to  CapeVs  case  (a),  and  to  Cholmondelt^s  casCy  which  appear  to  me 
to  bear  on  the  question  on  which  he  and  my  Brother  Bau.  have 
already  commented. 

It  may  not,  perhaps,  be  unimportant  to  observe  that,  in  the  inter- 
pretation glossary  of  the  statute  now  under  discussion,  it  is  stated 
''  that  the  expression  '  estate  tail,'  in  addition  to  its  usual  meaning, 
''shall  mean  a  base  fee  into  which  an  estate  tail  shall  have  been 
''converted;"  and,  therefore,  coming  within  the  incidents  to  wluch 
an  estate  tail  is  subject. 

There  can  be  no  doubt  but  the  Act  in  question  is,  as  my  Bretber 
MooRB  has  stated,  a  remedial  Act,  and  as  such,  in  a  case  of  doubt, 
is  to  be  construed  liberally;  but,  on  the  other  hand,  it  is  to  b« 
recollected  that  it  is  a  retrospective  statute  in  many  respects ;  and 
our  law  entertains  a  just  jealousy  of  retrospective  enactments  dis- 
turbing established  rights  and  unbroken  possession;  and  hat^ 
wbere  there  has  been  a  long  and  undisputed  possession   under  a 

(a)  2  Bep.  154. 
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title  which  the  Court  sees  to  be  clear  and  definite,  I  do  not  thmk  H.  T.  1^3^ 

Exch.  Cham. 
that    possession    should  be   disturbed  by  inferences  drawn  fnom 

equivocal  'Acts. 

What  eifect  the  doctrine  of  estoppel  might  have  had  as  against 
Netterville  Davies  himself,  that  doctrine  cannot  affect  his  issue  in 
tail,  the  present  lessors. 

On  the  whole  of  the  case,  I  am  therefore  of  opinion  that  judg- 
ment should  be  given  for  the  plaintiff  in  error,  as  to  all  the  lands 
comprised  in  the  ejectment. 


Peknefather,  B. 

This  case  has  been  argued  and  discussed  by  my  Brethren  at  con- 
4Biderable  length,  and  many  topics  have  been  argued  as  if  they 
admitted  a  doubt,  which,  in  my  mind,  are  clear  and  incontrovertible. 
That  a  conveyance  by  a  tenant  in  tail,  by  lease  and  release,  gives  a 
base  fee ;  that  a  recovery  duly  suffered  bars  not  only  the  estate  tail, 
but  all  remainders  and  reversions,  and  portions  of  remainders  and 
reversions,  I  do  not  controvert;  the  law  on  that  subject  has  been 
long  since  settled,  and  we  are  not  now  to  be  called  on  to  raise 
questions  which,  for  many  years,  have  been  considered  as  settled 
beyond  a  doubt. 

The  question  entirely  depends  upon  the  construction  to  be  put  on 
the  statute.  It  was  passed  for  the  purpose  of  abolishing  proceed- 
ings by  fine  and  recovery,  and  validating  those  assurances  in  case 
of  defects  more  of  form  than  of  substance.  Accordingly,  the  5  th, 
7th  and  8th  sections  remove  these  objections,  which  might  have 
existed,  not  only  with  regard  to  the  estate  conveyed,  coupled  with 
the  possession,  but  also  with  regard  to  conveyances  when  the  pos- 
session was  not  intended  to  pass — ^I  mean  mortgages,  and  such  like ; 
in  such  cases  the  invalid  recovery  is  made  valid  in  the  same  man- 
ner as  if  the  possession  of  the  land  had  passed  with  the  conveyance. 
These  observations  are  not  immaterial,  when  we  consider  the  nature 
of  D'Arcy's  estate. 

In  1806,  Thomas  Davies  (the  younger)  being  then  tenant  in  tail, 
his  father  (tenant  for  life)  being  then  alive,  in  that  year  the  father 
snd  son  agreed  to  suffer  a  recovery,  which  recovery  has  given  rise 
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H.  T.  1853.  to  the  present  question.    That  recovery  was  suffered  for  the  purpose 
Exeh.  Cham, 

of  barring  the  estate  tail,  and  for  the  purpose  of  making  a  mortgage 

for  a  considerable  sum.  That  recovery  was  unquestionably  invalid 
at  the  time ;  and  D'Arcy,  the  mortgagee,  could  not,  after  the  death 
of  the  father  and  son,  claim  any  thing  as  against  those  deriving 
under  the  settlement ;  but  the  defects  in  that  recovery  were  cured 
in  1834,  and  that  which  had  been  invalid  up  to  that  time  became, 
under  the  operation  of  the  Act,  valid.  D'Arcy  then  had  a  base  fee, 
and  nothing  more.  If  he  had  been  in  possession,  he  would  have 
been  in  possession  of  a  base  fee,  as  the  recovery  being  invalid,  that 
conveyance  by  lease  and  release  could  only  give  a  base  fee.  That 
base  fee  terminated  in  1809)  by  the  death  of  the  tenant  in  tail;  but 
that  fact  makes  no  diflerence  in  the  view  I  have  taken  of  the  case. 
Suppose  the  tenant  in  tail  had  lived  until  1834,  D'Arc/s  estate 
would  still  have  been  a  base  fee :  I  mean  to  say,  that  all  convey- 
ances by  a  tenant  in  tail,  where  the  recovery  is  invalid,  gives  only 
a  base  fee  ;  and  the  argument,  that  a  party  takes  under  such  a  con- 
veyance a  portion  of  the  tenancy  in  tail,  must  apply  to  every  case  of 
an  invalid  recovery.  If  you  exclude  this  from  the  operation  of  the 
5th,  6th  and  8th  sections,  you  must  shut  out  from  its  operation 
almost  every  possible  case,  and  all  the  remedies  the  statute  intended. 
D* Arcy  did  not  take  possession — a  mortgagee  seldom  does ;  but  the 
mortgagor  never  could  set  up  against  him  an  adverse  possession. 
Suppose  lyArcy  had  been  in  possession  until  1634,  and  Uiat  Net- 
terville  Dalies  had  not  interfered  with  that  possession  of  the  mort- 
gagee, the  statute  would  have  operated  on  that  possession  given 
originally  by  a  base  fee;  and  the  base  fee  would  have  continued 
until  avoided  by  the  issue  in  tail ;  and  D'Arcy,  being  in  possession 
in  1834,  and  the  recovery  being  invalid — ^the  possession  being  de- 
rived out  of  an  estate  tail,  in  the  nature  of  a  base  fee — ^I  would  ask 
whether  that  estate  was  not  one  which  it  was  the  very  intention  of 
the  statute  to  set  up?  That  can  hardly  be  controverted.  The 
words  of  the  clause  are : — "  that  it  shall  not  render  valid  any  fine 
<'or  common  recovery  as  to  lands  of  which  any  person  shall,  at 
''the  time  of  the  passing  of  this  Act,  be  in  possession  in  respect 
«  of  any  estate  which  the  fine  or  common  recovery,  if  valid,  woold 
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*^faaye  barred."     Now,  if  D'Arcy  was  in  possession  of  a  base  fee  H.  T.  1868* 

Exch.  Cham, 
caired  out  of  the  remainder  in  tail,  no  doubt  that  would  have  been 

defeated  by  the  recovery,  if  it  were  to  be  considered  he  held  a  por- 
tion of  the  estate  tail  in  the  nature  of  a  base  fee.  But  he  was  not, 
w'ithin  the  purview  of  the  Act,  in  possession  in  respect  of  a  base  fee, 
or  an  estate  tail,  but  in  possession  in  respect  to  an  estate  that,  if  the 
recovery  had  been  valid,  would  have  been  an  estate  in  fee.  That 
would  have  been  the  estate  if  D'Arcy  had  taken  possession  and 
remained  in  possession  until  1834. 

If  that  be  not  the  construction  to  be  put  on  the  Act,  it  would 
appear  that  the  9th  section  altogether  repeals  the  foregoing  5th  sec- 
tion— if  not  altogether,  at  least  in  so  many  instances  as  would  show 
that  the  great  object  of  the  statute  would  be  altogether  frustrated. 

If,  then,  that  would  be  the  case  with  regard  to  D'Arcy,  what 
would  be  the  effect  of  a  settlement  executed  by  Thomas  Davies  (the 
younger)  ?  He  was  tenant  in  tail ;  his  father  had  surrendered  his 
life  estate ;  it  was  therefore  competent  for  him  to  have  executed  a 
settlement,  supposing  the  recovery  to  be  valid.  Suppose  that  settle- 
ment had  been  to  himself  for  life,  remainder  to  Netterville  Davies  in 
tail ;  suppose  that  Thomas  continued  in  possession  until  his  death, 
and  Netterville  succeeded  him,  is  it  to  be  said,  against  the  plain 
meaning  and  obvious  intention  of  the  settlor,  who  could  have  acqui- 
red the  absolute  possession,  that  the  possession  taken  in  remainder 
18  not  to  be  attributed  to  that  settlement,  but  to  the  old  settlement  it 
was  intended  to  have  barred  ?  Independently  of  the  operation  of  the 
statute,  in  the  case  I  put,  he  must  have  been  in  possession  of  a  base 
fee,  or  of  something  carved  out  of  it,  which  would  have  fallen  to  the  ** 
ground  with  the  tenancy  in  tail. 

I  take  the  meaning  of  this  Act  to  be,  not  what  the  legal  estate  is 
which  the  party  takes,  but  what  was  the  estate  he  would  have  taken 
if  the  recovery  had  been  validated.  The  statute  does  not  validate 
the  recovery  ;  then  the  question  arises,  what  was  the  estate  the  party 
had  ?  My  construction  of  the  statute  is,  that  wherever  a  tenant  in 
tail,  or  a  person  who  would  be  tenant  in  tail,  executed  a  conveyance, 
whether  by  mortgage  or  by  conveyance,  intended  to  affect  the  pos- 
session, the  9th  section  does  not  apply ;  it  was  only  intended  to  apply 
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H.  T.  1863.  to  a  case  where  a  tenant  in  tail,  after  suffering  an  abortive  recoverr, 
Eseh.  Cham. 

continued  in  possession.     Where  the  estate  descends  to  his  issuer 

without  incumbrance,  in  such  a  case,  the  9th  section  applies ;  but 
when  a  tenant  in  tail  suffers  an  abortive  recovery  and  dies,  in  de- 
fault of  issue,  the  5th,  7th  and  8th  sections  apply  ;  and  the  case  ia 
not  within  the  9th  section,  because  the  party  must  be  taken  to  be  in 
possession  of  an  estate  to  be  validated  by  the  recovery — ^not-  in  pos- 
session of  an  estate  which  the  recovery,  if  valid,  would  have  been 
destroyed. 

I  have  been  speaking  of  acts  done  by  a  tenant  in  tail  who  suffers 
a  recovery.  Let  us  now  see  the  effect  of  a  settlement  executed  by  a 
succeeding  tenant  in  tail.  In  1810,  the  settlement  was  made  by 
Netterville  Davies,  the  succeeding  tenant  in  tail,  by  the  person  who, 
until  the  statute  passed,  unquestionably  was  still  tenant  in  tail,  the 
recovery  being  invalid ;  but  if  the  recovery  was  valid,  the  estate 
tail  was  gone — all  remainders  out  of  it  were  gone — ^the  base  fee  was 
gone,  and  he  was  seised  in  fee-simple.  Under  these  drcnmstances, 
he  would  have  taken  the  land  as  heir-at-law  of  his  brother.  The 
act  of  possession  was  not  distinctly  found,  and  although  it  was  said 
he  did  not  take  possession  until  1816,  there  is  no  finding  to  show 
that  it  was  postponed  until  that  period,  and  it  is  found  that  the 
father  surrendered,  therefore  the  right  of  Netterville  Davies  aocmed 
in  18099  whether  he  then  took  possession  or  not.  Being  then  enti- 
tled to  the  actual  possession  in  fee-simple,  if  the  recovery  was  valid, 
he  executes  a  settlement  providing  a  jointure  for  his  intended  wife, 
and  making  himself  tenant  for  life,  remainder  in  tail ;  and  from  the 
death  of  his  father  in  1816,  until  his  own  death,  he  continuea  ia 
possession. 

Now,  I  would  say,  that  possession  is  to  be  taken  not  in  respect 
of  an  estate  which  the  recovery  would  have  barred,  but  it  is  a 
possession  which  the  recovery,  if  valid,  would  have  made  inde- 
feasible, which  would  have  given  him  an  estate  sufficient  for  the 
issue  of  that  settlement.  He  does  then  convey  to  trustees  and 
their  heirs,  giving  himself  possession  consistent  with  the  old  base 
fee.  In  point  of  law  the  estate  tail  was  not  barred;  the  re- 
covery was  invalid,  but  if  valid,  the  setUemeot  of  1810  would 
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have  been  free  from  objection.    Is  not  this  a  case  falling  within  H.  T.  1853. 

the  mischief  intended  to  have  been  provided  against  ?     J£  the  re-      w^.^ > 

coverj  were  invalid,  must  not  the  possession  be  taken  to  be  under 
that,  and  not  under  an  estate  tail,  which  it  was  the  object  of  the  d'arct. 
Legislature  to  declare  was  barred,  and  which,  but  for  technical 
defects,  would  have  been  barred?  I  therefore  cannot  help  saying 
that  mj  opinion  would  have  been  perfectly  clear,  if  there  were 
not  so  many  of  a  contrary  opinion.  There  is  no  case  in  which 
the  question  appears  to  have  arisen.  The  judgment  of  the  Court 
of  Queen's  Bench,  though  perhaps  that  judgment  appears  to  proceed 
on  a  question  of  remitter,  which  I  do  not  think  applies  very  much 
to  the  case ;  yet  it  would  appear  that  the  view  then  entertained  was 
very  much  that  which  I  pronounce  as  my  own,  namely,  that  when 
a  tenant  in  tail  did  execute  a  conveyance,  the  possession  should  be 
taken  to  be  under  that  instrument,  otherwise  no  efficacy  could  be 
given  to  the  statute  intended  to  remove  these  formal  defects  in  re- 
coveries. I  therefore  look  upon  that  decision  of  the  Court  below — 
that  judgment  as  the  opinion  of  a  most  able  and  experienced  Judge, 
and  one  which  without  very  strong  grounds  I  should  feel  very  sorry 
to  overrule.  That,  however,  is  not  to  be  the  guide  of  this  Court ; 
other  Members  of  that  Court  have  changed  their  opinion ;  and  where 
opinions  are  deliberately  changed,  I  grant  they  must  be  for  im-  - 
portant  reasons.  I  have  attended  carefully  to  the  arguments  of 
these  learned  Judges.  My  Brother  Cbampton  appears  to  have 
gone  on  a  fallacy.  I  think  if  the  statute  had  not  passed,  Netterville 
Davies  had  nothing  but  what  he  must  have  carved  out  of  a  base 
fee ;  but  by  the  help  of  the  statute  he  was  in  possession  of  an  estate 
derived  from  the  operation  of  the  recovery,  and  which,  if  valid, 
would  have  been  barred.  I  therefore  am  of  opinion  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 

FiooT,  C.  B.,  concurred  with  Pennbfathkb,  B.  and  Moore,  J., 
in  opinion  that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

Mohahan,  C.  J. 

The    several  deeds  stated  in  the   special    verdict   have   been 
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H.  T.  1 853.  already  referred  to  with  such  minuteness  bj  several  Members  of 
the  Court  who  have  preceded  me,  that  it  will  not  be  necessary 
for  me  again  to  state  their  contents,  and  I  shall  therefore  at 
once  proceed  to  state  the  grounds  of  the  opinion  which  I  have 
formed. 

It  will  be  necessary  to  have  in  mind  what  is  found  with  respect 
to  the  possession  of  the  lands  by  the  late  Netterville  Davies.  It 
is  not  found  in  express  terms  when  he  entered  into  possession^ 
whether  or  not  before  the  death  of  his  father  in  1816;  but  it  is 
expressly  found  that  he  was  in  possession,  as  I  take  it  continuously, 
from  the  death  of  his  father  in  1816  to  his  own  death  in  1846, 
and  therefore  there  can  be  no  doubt  but  that  he  was  in  possession 
at  the  time  of  the  passing  of  the  Act  for  abolishing  Fines  and 
Recoveries,  namely,  in  August  1834.  It  is  not  found  und^  what 
title,  or  claim  of  title,  he  entered  and  continued  in  possession  during 
the  period  I  have  mentioned,  nor  does  it  appear  that  during  that 
period  he  in  any  way  recognised  the  right  of  the  mortgagee,  with 
whom  the  present  litigation  exists. 

I  do  not  make  these  observations  for  the  purpose  of  raising  or 

suggesting  any  question  on  the  Statute  of  Limitations,  but  for  the 

purpose  of  using  it  hereafter,  when  endeavouring  to  ascertain  the 

•  true  construction  of  the  9th  section  of  the  statute,  on  which  the 

question  in  this  case  altogether  depends. 

It  is  not  disputed  that  Netterville  Davies'  original  title  to  the  lands 
was  as  remainderman  in  tail  under  the  settlement  of  1760  ;  that 
the  previous  tenant  in  tail  died  in  1809;  that  the  previous  tenant 
for  life  died  in  1816,  and  therefore,  if  no  act  had  been  done  by 
Netterville  Davies,  he  would  have  been  tenant  in  tail  in  possession 
from  1816  to  1834,  and  from  thence  to  his  death  in  1848.  It  has  not 
been  contended,  nor  could  it,  that  in  the  interval  from  1816  to  1834, 
a  period  of  eighteen  years,  D'Arcy,  the  mortgagee,  could  have 
maintained  an  ejectment  against  Netterville  Davies,  or  that  Netter- 
ville Davies  was  in  any  way  bound  by  the  mortgage^  notwith- 
standing the  deed  of  1810;  but  what  we  are  called  on  to  decide 
is  this,  that  though  Netterville  Davies  had  good  title  as  against 
the  mortgagee  from  1816  to  1834,  his  title  was  altogether  put  an 
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end  to  by  the  Act  of  August  1834;  and  that  irArcy,  who  had  H.  T.  1853. 

,  .         ,.      ,      £*cA.  Cham. 

neither  possession  nor  title  during  those  eighteen  years,  immediately     ^ v ' 

DAvrss 
on  the  passing  of  the  Act  acquired  title,  and  was  of  course  for  ^^ 

that  purpose  entitled  to  maintain  an  ejectment.     J£  this  be  the      d'arct. 
clear  and  plain  construction  of  the  Act,  we  are  of  course  bound 
to  give  effect  to  it ;  but  I  confess  that  I,  for  one,  am  not  disposed 
to  give  such  a  construction  to  an  Act  of  Parliament,  unless  the 
language  of  it  clearly  require  it. 

It  has  been  properly  admitted  by  the  Counsel  for  the  de- 
fendant, that  the  objections  to  the  recovery  are  such  that,  unless 
removed  by  the  Act  of  1834,  neither  the  recovery,  or  deed  of 
1810,  afford  any  defence  to  the  present  ejectment,  nor  could 
they  to  an  ejectment  brought  by  Netterville  Davies  if  he  was 
Hving.  It  has  also,  with  equal  candour,  been  admitted  by 
the  Counsel  for  the  plaintiff,  that  all  the  defects  in  the  recovery 
have  been  removed  by  the  previous  sections  of  the  Act,  unless 
Netterville  Davies,  who  was  the  person  in  possession  in  August 
1834,  was  able  to  bring  himself  within  the  provision  of  the  9th 
section.  Though  the  precise  portion  of  the  9th  section  which 
immediately  applies  to  the  present  case  is  that  relating  to  lands  in 
poesession  of  any  person  in  respect  of  certain  estates,  I  think  in 
order  to  understand  this  exception  it  will  be  necessary  to  ascertain 
the  precise  meaning  of  the  exception  immediately  preceding,  which 
ia  in  these  words : — "  And  where  any  person  who  would  have  been 
**  barred  by  any  fine  or  common  recovery,  if  valid,  shall  before  the 
'*  passing  of  this  Act  have  had  any  dealings  with  the  lands  comprised 
**  in  such  fine  or  recovery,  on  the  faith  of  same  being  invalid,  such 
''fine  or  recovery  shall  not  be  rendered  valid  by  the  Acf  Now 
it  cannot  escape  observation,  that  this  exception  does  not  require 
the  party  availing  himself  of  it  to  be  in  possession  at  the  passing 
of  the  Act,  or  at  the  time  of  the  dealing  had ;  but  as  the  dealing 
must  be  had  on  the  faith  of  the  invalidity  of  the  recovery,  it  is 
of  course  essential  that  the  deiding  should  be  had  subsequent  to 
the  suffering  of  the  invalid  recovery.  In  1810,  on  the  occasion 
of  the  marriage  of  Netterville  Davies,  he  had  executed  a  settlement 
in  terms  of  his  remainder  under  the  deed  of  I7699  alleging' it  wad 
VOL.  3.  .      84  L 
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H.  T.  1853.  still  in  existence,  and  covenanting  to  Buffer  a  recovery,  when  en- 

— '- ■'    titled  to  do  so  on  the  death  of  his  father.    I  do  not  think  it  could 

be  contended,  but  that  such  settlement  would  be  a  dealing  with 
the  land,  so  as  to  protect  the  estate  of  Netterville  Davies  fipom 
being  affected  bj  the  invalid  recovery,  even  though  the  title  of 
lyArcj,  the  mortgagee,  subsisted  till  long  after  the  passing  of 
the  Act  of  1834,  in  consequence  of  the  tenant  for  life  Uving 
till  after  that  period.  It  appears  to  me  that  the  exeeptioa  was 
introduced  for  the  benefit  of  parties  to  whom  it  would  be  unjust 
to  extend  the  general  provisions  of  the  Act,  and  who  had  a  title 
adverse  and  paramount  to  those  deriving  under  the  invalid  re« 
covery,  though  their  title  to  the  possession  had  not  accrued  at  the 
time  of  the  passing  of  the  Act. 

Another  exception  in  the  9th  section  is,  that  the  Act  shaH  not 
prejudice  or  affect  any  proceedings  at  law  or  in  equity  at  the  time 
of  ih/Q  passing  of  the  Act,  in  which  the  validity  of  the  fine  or  reco- 
very shall  be  in  question  between  the  party  claiming  under  such 
fine  or  recovery,  and  the  party  claiming  adversely  thereto.  To 
these  words,  *'  claiming  adversely  thereto,"  I  beg  particular  atten* 
tion,  as  it  occurs  to  me  that  the  expression  really  shows  who  were 
the  persons  intended  to  be  excluded  from  the  operation  of  the  Act ; 
and  accordingly,  it  could  not  be  contended  that  if,  at  the  paaaing 
of  the  Act,  an  ejectment  was  pending  at  the  suit  of  D^Arcy  the 
mortgagee,  against  Netterville  Davies  who  was  then  in  poneasion, 
or  at  the  suit  of  Netterville  Davies  if  he  was  then  out  of  ponossion, 
against  D'Arcy  the  mortgagee,  that  in  either  case  Netterville 
Davies  o,f^^^^  not  effectually  rely  on  the  defects  in  the  recovery  to 
defeat  '^.^^dings  or  defence  of  D'Arcy,  as  the  case  might 

be  s  bu.  «s.',.iiiit3at  is,  as  Netterville  Davies  is  in  possession,  and 
could  not  nave  an  ejectment  against  himself,  his  tide  as  derived 
under  the  settlement  of  1760  is  altogether  barred.  I  caniiot  biing 
myself  to  believe  that  this  is  the  true  construction  of  the  Act>  or 
the  intention  of  the  Legislature ;  the  intention  being,  in  my  cpinioo, 
to  exclude  from  tbe  operation  of  the  Act  persons  having  a  title  or 
estate  adverse  or  paramount  to  the  recovery,  where  such  title  or 
estate  was  a<S6ompanied  by  possession,  or  a  proceeding  to  recover 
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that  pofisassion ;  or  where,  though  unaccompanied  with  possession  or  H.  1^  1653; 

.  ,      ,  .  ,       Exch,  Cham, 

proceedings  to  recover  the  possession,  such  adverse  or  paramount  title 

has,  before  the  passing  of  the  Act,  been  doalt  with  on  the  faith  of 
the  invalidity  of  the  recovery.  But,  leaving  the  Act  to  apply  to  the 
▼ast  majority  of  cases*— namely,  those  in  which  the  possession  at 
the  time  of  the  passing  of  the  Act  was  in  any  one  claiming  or 
deriving  under  the  invalid  or  informal  recovery — ^if,  therefore, 
in  the  present  case,  lyArcy  the  mortgagee,  or  if  Thomas  Davies 
the  mortgagor,  if  then  alive,  were  in  possession  in  1834,  sup- 
posing he  had  the  equity  of  redemption  in  fee,  had  devised  same 
to  a  third  person,  and  that  such  third  person  was  in  possession  in 
1834, 1  conceive  the  Act  would  apply.  It  would  in  fact  apply  to 
every  case,  unless  the  lands  were  in  1834  in  the  possession  of  some 
person  having  a  paramount  and  adverse  title — that  is,  as  is  under 
another  part  of  the  same  section,  claiming  adversely  to  the  reco- 
very ;  and,  therefore,  I  cannot  agree  with  the  observation  made  by 
some  Members  of  the  Court — ^namely,  that  the  construction  con- 
tended for  by  the  plaintiff's  Counsel  will  make  the  exception  as 
extensive  as  the  Act. 

But  it,  of  course,  remains  to  consider  whether  the  words  of 
the  Act  will  bear  the  construction  which  I  have  stated.  The 
words  are — "This  Act  shall  not  render  valid  any  fine  or  reco- 
*'  very  as  to  lands  of  which  any  person  shall,  at  the  time  of  the 
^  passing  of  this  Act,  be  in  possession  in  respect  of  any  estate 
*'  which  the  fine  or  recovery,  if  valid,  would  have  barred."  Now, 
if  Netterville  Davies  had  not  executed  the  deed  of  1810,  no  one  has 
argued  that  he  would  not  have  been  in  1834  in  possession  under 
and  in  respect  of  his  old  estate  tail,  although  as  heir-at-law  of  his 
brother,  he,  perhaps,  as  special  occupant,  took  an  equitable  estate 
for  the  life  of  his  father  Thomas,  and  would  also  have  taken  ah 
equitable  estate  in  fee-simple,  and  the  equity  of  redemption,  if 
in  fact  all  those  estates  had  not  ipso  facto  determined  by  the 
death  of  Thomas,  the  tenant  in  tail,  without  issue.  I  take  the  dis- 
tinction to  be  this :  that  the  base  fee  created  by  a  tenant  in  tail 
does  not  determine  on  his  death  if  there  is  issue  in  tail,  until  the 
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H.  T.  1853.  entiy  of  the  issue ;  but  if  no  issue,  that  it  actually  detemdnea 
without  the  entry  of  the  remainderman. 

But  it  has  been  suggested  that,  even  though  the  deed  of  1810 
had  no  reference  to  the  suffering  of  the  previous  recovery,  that 
inasmuch  as  the  deed  of  1810  converted  the  remainder  in  tail 
into  a  base  fee,  such  base  fees  come  not  within  the  proviaons 
of  the  9th  section.  I  confess  I  cannot  accede  to  this.  The  cases 
already  cited  by  my  Brothers  Gbeene  and  Baijl,  and  which 
I  did  intend  referring  to,  establish  beyond  all  doubt^  that  if  a 
party  having  a  vested  remainder  expectant  on  an  estate  tail  grant 
any  charge  out  of  the  remainder,  or  create  any  estate  cot  of 
that  remainder,  or  convert  the  remainder  into  a  ktse  fee  by  con- 
veying it  in  fee-simple — ^that  such  acts  of  the  remainderman  do  not, 
in  the  slightest  degree,  interfere  with  the  right  of  the  tenant  in  tail 
in  possesion  to  suffer  a  recovery;  and  which  recovery,  if  duty 
suffered,  would  have  the  effect  of  altogether  destroying,  not  merely 
the  estate  tail  in  remainder,  and  also  all  charges  affecting  it,  all 
estates  created  out  of  it,  and  the  base  fee  into  which  it  has  been 
converted.  If,  therefore,  prior  to  the  recovery  of  1806,  Netterville 
Davies  had  executed  a  deed  conveying  his  remainder  to  the  same 
uses  as  those  limited  by  the  deed  of  1810, 1  cannot  for  one  moment 
doubt  but  that  the  subsequent  recovery,  if  valid,  would  have 
destroyed  all  those  estates;  and,  therefore,  that  if  any  person 
claiming  under  such  a  settlement  were  in  possession  in  1834,  the 
person  so  in  possession  would  be  a  person  in  possession  in  respect 
of  an  estate  which  the  recovery,  if  valid,  would  have  barred,  and, 
therefore,  within  the  express  words  and  meaning  of  the  saving  of 
the  9th  section.  The  only  difference  between  the  supposed  case 
and  the  present  is,  that  in  the  present  case  the  conveyance  was 
made  after  the  suffering  of  the  invalid  recovery;  this,  however, 
does  not  occur  to  me  to  be  material,  as  the  recovery,  if  valid,  would 
have  destroyed  those  estates,  by  rendering  it  impossible  that  they 
could  have  been  created. 

In  my  opinion,  the  construction  of  the  particular  exception  in 
'the  9th  section  of  the  Act,  on  which  the  question  turns,  is  simf^y 
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tbis : — ^the  recoverj  will  be  rendered  valid  in  all  cases  in  which  the  H.  T.  1853. 
party  in  possession  at  the  time  of  the  passing  of  the  Act  was  a 
person  deriving  under  the  recovery — ^that  is,  either  the  party  who 
suffered  the  recovery,  or  some  person  deriving  under  him  by  con- 
veyance, will,  or  otherwise ;  but  that  the  Act  will  not  have  the 
operation  of  validating  the  recovery  when  the  person  in  possession 
was  a  person  under  a  title  paramount  to  the  recovery ;  that  is,  as 
isQue  in  taO,  remainderman  or  reversioner  under  the  conveyance 
creating  the  estate  tail. 

The  only  difficulty  which,  in  my  opinion,  at  all  exists  in  the  pre- 
sent case  is  this,  that  Netterville  Davies,  in  1834,  may  be  thought 
to  have  had,  in  fact,  two  titles  to  the  possession — one  as  at  heir-at- 
law  of  his  brother,  and,  as  such,  entitled  to  the  equity  of  redemption, 
subject  to  the  mortgage,  and  also  subject  to  his  own  settlement  of 
1810 ;  and  the  other,  the  title  as  remainderman  in  tail,  as  derived 
under  the  settlement  of  1760:  and  there  is  no  finding  by  the  jury, 
in  respect  of  which  of  those  estates  he  was  in  fact  in  possession  in 
1834.  It  occurs  to  me,  however,  that  the  fact  being  found  as  to  how 
the  title  in  fact  was,  the  law  will  determine  that  the  possession  was 
in  accordance  with  that  title ;  and  though  the  law  of  remitlier  is  not 
properly  applicable,  there  not  being  in  fact  two  continuing  estates, 
yet,  that  an  analogy  may  be  derived  from  it,  as  if  the  effect  of  the 
recovery  of  1809  was  even  to  create  a  discontinuance,  and  that  an 
actual  legal  base  fee  were  thereby  created  ;  and  that  the  legal  base 
fee  so  created  descended  on  Netterville  Davies  as  heir-at-law  of  his 
brother,  even  though  he  assented  to  the  estate  so  cast  upon  him  by 
descent,  or  charged  it ;  yet,  that  inasmuch  as  the  estate  so  vested 
in  him  came  to  him  by  act  in  law,  and  not  by  his  own  act,  still 
he  would  be  remitted  to  his  .old  estate  tail,  when  same  would  be- 
come afterwards  vested  in  him.  This,  I  think,  clearly  appears 
from  Litt^  s.  660,  and  the  commentary  of  Lord  Coke.  Therefore, 
in  the  present  case,  though  I  think  it  highly  probable  that  when 
Netterville  Davies  executed  the  settlement  of  1810,  he  was  under 
the  impression  that  his  title  to  the  estate  was  derived  from  his  bro- 
ther; and  under  the  recovery  of  1809,  he  being  then  in  possession. 
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H.  T.  1853.  the  law  referred  it  to  the  title  under  the  settlement  of  1760^  and 

JExth  Cham. 

^'  -^v-  *■'     tiierefore,  that  in  1 884  he.  was  in  poeseesion  under  a  title  paramoimt 

^^  or  adverse  to  the  recovery ;  and  therafore,  that  as  against  him  so  in 

d'a&cy.      possession,  the  recovery  was  not  rendered  valid  by  the  Act  of  1834, 

and  therefore,  that  the  judgment  of  the  Queen's  Bench  must  be 

reversed. 


LSFROT,  C.  J. 

The  question  in  the  case  arises  upon  the  9th  section  of  4  &  5 
W,  4,  c.  92  (the  Aot  for  the  Abolition  of  Fines  and  Recoveries), 
providing  '*  that  this  Act  shall  not  render  valid  any  fine  or  common 
^  recovery,  as  to  lands  of  which  any  person  shall,  at  the  time  of  the 
**  passing  of  this  Act,  be  in  possession  in  respect  of  any  estate  whidi 
"  the  fine  or  common  recovery,  if  valid,  would  have  barred.*  By 
some  of  the  previous  sections,  provision  is  made  f<Mr  giving  effect  to 
recoveries,  notwithstanding  certain  defects  or  informalitieB  which 
would  otherwise  have  vitiated  them ;  but  this  relief  is  given  under 
certain  limitations  and  qualifications  contained  in  the  9th  section. 
Amongst  these  is  the  one  before  mentioned,  which,  it  is  contended, 
applies  to  the  present  case,  and  takes  it  out  of  the  benefit  of  the 
previous  sections,  which,  it  is  admitted,  would  otherwise  core 
the  defects  In  the  recovery.  This  saving  is  made  in  favour  of 
persons  claiming  adversely  to  the  recovery,  and  who  had,  at  the 
time  of  the  passing  of  the  Act,  a  possession  adverse  to  the  reco- 
very. For  the  purpose  of  this  saving,  therefore,  we  are  not  to 
consider  what  the  recovery  would  effectuate,  if  valid,  but  what,  if 
valid,  it  would  bar.  It  would  give  efiect  indeed  to  all  estates  de- 
rived out  of  the  newly-acquired  fee ;  but  it  would  have  destroyed 
all  the  pre-existing  remainders  and  reversions,  and  all  estates  de- 
rived out  of  them,  and  consequently  would  have  barred  the  estate 
derived  out  of 'the  remainder  in  tail.  It  only  requires  to  state  the 
well-known  efiect  of  a  common  recovery  in  barring,  not  only  the 
estate  tail  and  all  remainders  and  reversions,  but  also  all  estates 
derived  out  of  them,  to  bring  the  present  case  within  the  first 
branch   of  the   test   by  which   the   application  of  this  saving   in 
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the  9th  section  is  to  he  determined.  It  is  plain,  from  the  cha-  H.  T.  1858. 
racter  of  the  savings  in  this  section,  that  it  was  intended  to  >-,  ',-  / 
confine  the  operation  of  the  former  sections  (validating  imper- 
fect recoveries)  to  estates  derived  out  of  the  recovery  and 
in  privity  with  it,  which  was  a  reasonahle  measure;  hut  not 
an  0x  post  facto  law,  to  give  effect  to  recoveries  against  those 
claiming  adversely  to  the  recovery — ^that  is,  those  having  re- 
mainders or  reversions,  or  estates  derived  out  of  them,  and  hav- 
ing a  possession  under  such  an  adverse  title  at  the  time  of  the 
Act  passed.  Now,  the  possession  in  this  case  was  of  that  cha- 
racter at  the  time  of  the  passing  of  the  Act.  It  was  a  pos- 
session hy  virtue  of  an  estate  derived  out  of  a  remainder  in 
tail,  which  would  undoubtedly  have  been  barred  by  the  reco- 
very, if  valid. 

The  case  is,  therefore,  brought  within  the  saving,  both  as 
to  the  nature  of  the  estate  and  the  possession  required  by  the 
saving;  and  in  my  opinion,  the  judgment  below  was  wrong, 
and  ought  to  be  reversed. 

Judgment  reversed. 


INDEX 


ABATEMENT. 
See  Plea  ik  Abatbmsnt. 

ACCOUNT  STATED. 
**To  support  an  account  stated,  it  is 
essential  that  there  should  have  been 
a  previous  debt  or  dealing  on  which 
a  liability  existed.**— P^  Pioot,  C.  B. 
E.    Rainrford  t.  Eagar  124 

ACT  OF  PARLIAMENT. 
See  Statute. 
*^  It  is  a  well  established  rule  of  law, 
that  in  a  grant,  if  the  exception  be 
as  large  as  the  grant,  the  exception 
will  be  Toid,  because  it  would  be 
absurd  to  construe  a  grant  as  giving 
with  one  hand,  and  talking  back  with 
the  other.  The  same  principle  is 
applicable  to  the  construction  of  Acts 
of  Parliament.'  It  is  a  rule  in  con- 
struing an  Act  of  Parliament,  that  if 
following  literally  the  words  used,  it 
would  lead  to  an  absurdity,  the  Court 
would  so  modify  and  control  these 
words  as  would  prevent  that  absur- 
dity.**—Per  Moore,  J.  Ex. '  Ch. 
Davies  v.  Darcy  638 

ACTION. 
See  Pleading. 

ADMINISTRATOR. 
See  CuBBGT. 

AFFIDAVIT. 
See  Attorney. 
Certiorari. 
Ejectment. 
Fiat. 

JuDGBfENT. 

Jury. 

Security  for  Costs. 
1.  When  affidavits  are  filed  as  cause 
against  a  conditional  order,  a  motion 


to  show  cause  is  irregular.     Q.  B. 
O'Donnell  v.  0*Donnell  29 

2.  An  affidavit  detailing  such  facts  as 
would  sustain  a  biU  of  discovery 
prior  to  the  passing  of  14  &  15  Ftc, 
c.  99  (Evidence  Act),  will  entitle 
the  applicai^t  to  inspect  the  docu- 
ments referred  to  in  the  affidavit. 
Q.  B.     M'CayY.MagiU  83 

3.  An  affidavit  made  in  another  cause, 
in  which  the  plaintiff  in  the  present 
cause  was  also  plaintiff — Held^  in- 
admissible to  ground  a  motion  in  the 
second  cause.  Q*  B.  Dowling  v. 
Sadleir  603 

AGREEMENT. 
See  Indemnity. 
Trover. 
Where  an  agreement  has  been  acted  on, 
so  that  the  parties  to  it  cannot  be 
restored  to  their  original  position, 
money  paid  under  it  by  one  party  to 
the  other  cannot  be  recovered  in  an 
action  of  debt  for  money  lent  and 
on  the  account  stated,  although  the 
plaintiff  has  t^ken  I  O  Us  for  the 
sums  so  advanced  to  the  defendant; 
and  that,  too,  although  the  agreement 
may  not  have  been  fully  carried  out^ 
and  may  not  be  such  a  one  as  would 
be  directly  enforcible  by.  reason  of 
the  Statute  of  Frauds  :  the  consi- 
deration for  the  I  O  Us  so  given  is 
examinable.  E.  Rainrford  v.  Eagar. 

120 
AMENDMENT. 
See  Irregularity. 

JUDGlfENT. 

Pleading. 
Sheriff,  5,  7. 
A  motion  to  amend  a  posiea  must  be 
made  to  the  Judge   by   whom  the 
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APPEAL. 


BANKRUPT. 


case  has  been  tried  ;  to  amend  the 
judgment  in  accordance  therewith, 
to  the  Court  of  which  it  is  a  judg- 
ment, and  to  amend  the  transcript, 
where  it  is  before  a  Court  of  Error, 
to  the  Court  of  Error.  Anon.  Cham. 

119 
APPEAL. 
See  Costs. 

JCIUSDICTION. 
PoOR-IiAWS,  2. 

Reoistbt  Appeal. 

APPRENTICE. 
See  Arbitbation. 
Attobnet. 

AWABD. 

ARREST. 
See  Justice  of  the  Peace. 
Sbbbiff. 

ASSIGNEE. 
See  Bankrupt. 
Judgment. 
SciBE  Facias. 

SUOOESTION. 

ASSIGNMENT. 
See  Assignee. 

ASSISTANT-BARRISTER. 
See  Cbiminal  Law. 
QuARTEB  Sessions. 

ASSUMPSIT.. 
See  Pleading. 

ATTACHMENT. 

An  attachment  will  not  be  granted 
against  a  witness  for  non-attendance 
at  a  trial,  pursuant  to  a  subpiena, 
-unless  he  be  called  in  Court  by  the 
crier,  and  a  note  taken  of  his  non- 
attendance  by  the  Judge's  registrar. 
Q.  B.     (yDonnell  v.  O^Donneil    29 

ATTORNEY. 

See  Judgment. 

Warbant  op  Attorney. 
>«  This  Court  has  jurisdiction  to  admit 
as  an  attorney  a  person  who  has  not 
served  the  ordinary  apprenticeship, 


on  payment  of  the  general  fees.  The 
exercise  of  this  jurisdiction,  which 
is  rare,  depends  on  the  peculiar  cir- 
cumstances of  each  case.  A  prac- 
tising Barrister  was  admitted  as  an 
attorney,  without  serving  an  ap- 
prenticeship, to  wind  up  the  business 
of  his  deceased  brother,  who  was 
killed  by  an  accident  on  a  railway, 
he  having  been  his  brother^s  con- 
fidential adviser,  acquainted  with  the 
suits  then  pending  in  his  office,  the 
Court  being  satisfied  of  his  qualifi- 
cations, and  given  distinctly  to  un- 
derstand that  the  suits  were  to  be 
conducted  by  him  for  the  benefit  of ' 
the  family  of  the  deceased.  E. 
InreM'NaUy  518 

2.  An  attorney  retained  for  the  conduct 
of  a  Chancery  suit,  and  accepting 
such  retainer,  thereby  enters  into  a 
specific  contract  to  carry  on  the  pro- 
ceedings, and  cannot,  without  due 
notice,  and  before  the  suit  is  termi- 
nated, rescind  that  contract,  and  sue 
on  a  quantum  meruit.  Q.B.  Cop- 
pinger  v.  i^^nott  663 

3.  A  person  having  been  admitted  an 
attorney,  under  vei^  peculiar  cir- 
cumstances, without  having  served 
an  apprenticeship,  the  order  so  ad- 
mitting him  was  subsequently  re- 
scinded, on  the  ground  of  the  sup- 
pression by  him  of  a  prominent  fact 
amongst  the  circumstances  on  which 
his  application  was  based,  although 
the  suppression  did  not  appear  to  be 
with  the  intention  of  misleading  or 
deceiving  the  Court.  The  utmost 
candour,  and  the  most  foil  disclosure 
of  facts  are  required  by  the  Court 
upon  such  applications,  which  are 
most  exceptional  in  thmr  character. 
E.     InreM'Naify  576 

AWARD. 
See  Pleading,  7> 

BANKRUPT. 
•    See  Indemnity. 

Landlord  and  Tenant. 

Sheriff. 

TaovEB. 


BARRISTER. 
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BARRISTER. 
See  Assist  AN  t-Barbi8T£B. 
Attorney. 

BILL  OF  EXCEPTIONS. 
1.  Case,  bj  a  corporation,  as  proprietors 
of  GovemmeDt  stock,  against  the 
Bank  of  Ireland,  for  refusing  to  trans- 
fer this  stock,  and  for  permitting 
it  to  be  transferred  without  their 
authority.  The  stock  had  been 
transferred  under  forged  letters  of, 
attorney,  purporting  to  be  under 
the  common  seal  of  the  corporation, 
which  their  agent  had  affixed  to  the 
letters  of  attorney,  without  their 
knowledge  or  consent,  and  for  which 
he  had  been  prosecuted  by  the  .cor- 
poration, and  CO  vie  ted. 

The  Judge  told  the  Jury,  if  they  be- 
lieved the  evidence,  the  letters  of 
attorney  were  forgeries,  and  that  be- 
lieving them  to  be  so,  they  were 
bound  to  find  a  verdict  for  the  plain- 
tifis,  unless  they  should  be  of  opi- 
nion that  the  use  made  of  the  com- 
mon seal  of  the  corporation,  whereby 
the  defendants  were  imposed  on  and 
defrauded,  was  caused  exclusively  by 
the  neglect  or  default  of  the  plain- 
tiffs; and  that  in  considering  whe- 
ther the  use  so  made  of  the  common 
seal  was  the  exclusive  cause  of  the 
imposition  and  fraud  practised  on 
the  defendants,  they  should  consider 
whether  there  was  any  neglect  or 
default  on  the  part  of  the  defendants 
in  examining  Uie  letters  of  attorney, 
or  inquiring  into  their  genuineness ; 
and  Lf  they  were  of  opinion  that 
there  was  such  neglect  or  default, 
and  that  same  in  any  degree  con- 
tributed to  said  imposition  and  fraud, 
they  should  find  for  the  plaintiffs. 
The  plaintiffs  excepted  to  this  charge, 
and  required  the  Judge  to  tell  the 
jury  that  the  documents  being  forge- 
ries, they  should  find  for  the  plain- 
tiffs, notwithstanding  the  allegation 
of  default  or  neglect  by  the  plaintiffs ; 
and  also  to  direct  the  jury,  that  if 
they  believed  on  the  evidence  that 
the  plaintiffs  did  not  previously  au- 


thorise, and  were  not  privy  to,  the 
affixing  of  the  seal  to  the  fetters  of 
attorney,  and  did  not,  by  any  sub- 
sequent act,  adopt  them,  they  should 
find  for  the  plaintiffs.  Held^  on  error 
from  the  Court  below,  allowing  the 
exceptions,  that  the  charge  of  the 
Judge  was  wrong,  and  that  the  ex- 
ceptions were  properly  allowed. — 
{DissenHefUe,  PiooT,  C.B.)  Ex.  Ch. 
Bank  €f  Ireland  v.  Evans*  Charities 

280 

2.  Upon  a  bill  of  exceptions  taken  by 
the  plainti£&  to  the  charge  of  the 
Judge,  the  Court  below  awarded  a 
venire  de  n&vOf  upon  which  a  ver- 
dict was  had  for  the  plaintiffs,  the 
defendants  not  appearing,  and  judg- 
ment was  entered  thereon.  The  de- 
fendants brought  a  writ  of  error  on 
this  judgment.  The  transcript  of 
the  reconl  returned  into  this  Court 
by  the  Court  below  omitted  the  pro- 
ceedings on  the  first  trial,  the  bill 
of  exceptions  and  judgment  thereon 
by  the  Court  below,  merely  entering 
continuances  of  vice  eomes  non  misit 
breve  from  the  award  of  the  first 
venire  to  the  entry  of  the  verdict 
on  the  second  trial.  The  plaintiffs 
in  error  alleged  diminution,  and  this 
Court  held  that  they  were  entitled 
to  have  those  matters  returned  as 
part  of  the  record.  Ibid 

3.  Held,  that  the  statute  28  G.  3,  c.  31, 
having  incorporated  the  exceptions 
into  the  postea^  thereby  made  them 
part  of  the  record,  and  that  this 
Court  was  bound  to  consider  them. 
(Dissentientibus,  Crampton,  J.,  and 
Ferrik,  J«)  Ibid 

4.  Kennedy  v.  Gregg  (10  Ir.  Law  Rep. 
559)  commented    on    and    doubted. 

Ibid 

5.  A  bill  of  exceptions  should  state  what 
directions  the  Judge  gave  on  the 
particular  issue  raised,  as  it  is  mis- 
direction, not  non-direction,  which 
is  the  proper  subject  of  a  bill  of 
exceptions.  H.  L.  Anderson  v.  Fitz- 
gerald 475 
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BILL  OF  EXCHANGE. 
See  EviDBircE. 
FoHsiGN  Law. 

BOND. 
See  Bbbachbs. 

BREACHES. 
See  SoGOESTiON  of  Bhbaghbs. 

BURGESS. 
See  Registht  Afpbal. 

CAPIAS  AD  SATISFACIENDUM. 
See  Evidence. 
Pleading,  3.- 
Sheriff. 

1.  Semhle. — The  voluntary  discharge  of 
a  debtor,  in  castody  under  a  ca.  sa. 
issued  on  foot  of  a  judgment,  does  not 
deprive  the  creditor  of  his  right  to 
issue  another  execution  under  the  sta- 
tute 35  G.  3,  c.  30.  Q.  B.  Bums 
V.  O^Leary  1 

2.  A  plaintiff  in  a  cause,  having  obtained 
the  costs  of  two  interloootorj  motions, 
each  under  the  sum  of  £10,  will  not 
be  allowed  to  consolidate  the  two 
sums,  and  thereby  entitle  him  to  issue 
a  ca.  sa^  as  such  would  be  an  evasion 
of  1 1  &  12  Vie^  c  28.  Q.  B.  Waidron 
V.  Janes  34 

CERTIORARL 
See  Coroner. 

Setting  aside  Proceedings. 

1.  A  certiorari  lies  to  remove  an^order 
made  by  a  Justice  of  the  Peace,  under 
the  Petty  Sessions  Act,  when  the 
order  was  made  without  jurisdiction. 
Q.  B.     Regina  v.  Campbell         586 

2.  All  orders  made  under  this  Act  should 
be  signed  by  the  Justice,  and  should 
show,  on  the  face  of  them,  that  he  had 
jurisdiction  to  make  the  order.      Ibid 

3.  In  showing  cause  a^rainst  an  order 
nisi  for  a  certiorari^  it  is  no  objection 
to  the  affidavit  on  which  it  was 
obtained,  that  it  is  not  entitled  in  the 
cause.  The  affidavit,  although  sworn 
by  a  marksman,  is  not  objectionable, 
because  of  the  omission  in  the  jurat 


by  the  officer,  that  the  deponent  un- 
derstood what  was  sworn  to.  Q^  B. 
Regina  v.  O'Bremnan  589 

4.  The  conditional  order  is  properly 
drawn  up,  by  naming  the  proaecutor 
in  the  Court  below  the  defendant  in 
the  order.  Ibid 

5.  A  writ  of  certiorari  will  be  granted 
to  return  a  charge,  information  and 
recognizance,  on  the  application  of 
a  person  arrested  and  bound  over  to 
keep  the  peace,  on  an  information 
sworn  before  a  police  magistrate, 
though  the  applicant  be  not  in  actoal 
custody,  and  not  before  the  Court 
under  a  writ  of  habeas  corpus.  The 
writ  wiU  be  granted  even  though  it 
lead  to  ulterior  proceedings  against 
the  Justice  whose  conduct  is  the 
subject-matter   of  inquiry.  Ibid 

CHARGING  ORDER. 

1.  This  Court  will  grant  a  charging  order 
on  a  sum  of  money  lodged  in  the  In- 
cumbered Estates  Court  to  the  credit 
of  a  judgment  debtor.  C.  P.  Browne 
V.  Ellis  106 

2.  Where  the  defendant  as  execotrix 
had  recovered  judgment  against  a 
third  party,  for  a  sum  lodged  in 
Court  to  the  credit  of  the  action,  the 
Court,  at  the  instance  of  a  creditor 
who  had  obtained  a  judgment  against 
the  defendant  as  execuirue^  granted 
an  order  to  charge  that  sum,  pursuant 
to  the  16  &  17  Vic.,  c.  11%  s.  135. 
C.  P.    Buckley  v.  Devereux         107 

3.  Where  the  defendant,  as  ezecntrix, 
had  obtained  a  judgment  against  a 
third  party  for  a  sum  of  money, 
lodged  in  Court  to  the  credit  of  the 
action,  the  Court  refused  to  charge 
that  sum  with  the  paymentof  a  judg- 
ment recovered  against  the  defendant 
personally,  there  being  nothing  to 
show  that  she  had  a  beneficial  interest 
in  the  sum  lodged  in  Court.  C.  P. 
Builer  v.  Devereux  108 

CHOSE  IN  ACTKW. 
See  Evidence. 
Foreign  Law. 


CIVIL-BILL. 

CIVIL-BILL. 
See  Criminal  Law. 

CLAIM. 
See  Reoistbt  Appeal. 

CLERGY. 

See  Mandamus. 
Poor-laws. 

The  personal  representative  of  an  incum- 
benty  who,  for  the  purpose  of  building 
a  glebe-house,  has  borrowed  from  the 
Board  of  First  Fruits  a  sum  equal  to 
two  years'  income  of  his  benefice, 
cannot  recover  from  the  succeeding 
incumbent  as  a  charge  on  the  be- 
nefice under  the  Ecclesiastical  Build- 
ing Acts  (10  W.  3,  c.  6;  12  G.  1, 
c.  10;  11  &  \2  G.  3,  c.  17)  a 
further  sum,  amounting  to  two 
years'  income,  which  the  intestate 
expended  pursuant  to  the  said  Acts. 
Neither  can  he  recover  a  sum  equal  to 
the  difference  between  two  years'  in- 
come of  the  benefice  and  the  balance 
of  the  loan  due  at  the  time  of  the  in- 
duction of  the  succeeding  incumbent. 
C.  P.     Carr  v.  Harpur  258 

COMMISSIONERS  OF 
DRAINAGE. 

1.  By  5  &  6  Fie,  c.  89,  s.  60,  it  is  provid- 
ed that  if  any  existing  bridge,  culvert, 
&c.,  for  the  discharge  of  water,  under 
any  public  or  county  road^  be  in- 
sufficient for  that  purpose,  and  thereby 
cause  the  flooding  of,  or  injury  to,  any 
land  to  be  drained  by  the  works  di- 
rected under  the  Board  of  Works,  or 
when  by  reason  of  such  works,  any 
road  is  relieved  from  periodical  flood- 
ing, it  shall  be  lawful  for  the  Com- 
missioners to  have  the  same  re-con- 
stracted,  and  to  determine,  by  a 
declaration  under  their  hand  and  seal, 
the  proportion  of  the  expense  of  such 
re-construction  orjrelief  from  flooding, 
which  shall  be  defrayed  by  the  county 
or  counties  respectively,  or  any  barony 
or  half  barony  of  such^counties  within 
which  such  bridge,  ^.,  may  be  situate. 
A  decoration  made  by  the  Board  of 
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Works  under  this  section  as  to  the 
amount  to  be  levied  off  the  county  or 
barony  is  not  conclusive  on  the  county 
or  barony ;  but  the  sum  properly 
payable  by  the  county  and  barony  is 
to  be  determined  on  a  traverse  to  the 
presentment.  Ex.  Ch.  Ex  parte 
Drainage  Commissioners  140 

2.  Case,  by  a  mill-owner  against  the 
Commissioners  of  Drainage  in  Ireland, 
for  having  made  a  canal  and  tap-drain, 
and  set  up  obstructions  in  the  mill- 
stream  water,  whereby  the  working 
power  of  his  mill  was  injuriously 
affected,  both  by  the  amount  of  head- 
water being  lessened,  and  by  throw- 
ing back-water  on  the  wheel.  The 
declaration  did  not  charge  the  Com- 
missioners with  negligence  or  want  of 
skill  in  the  execution  of  the  works. 
The  works  were  of  two  kinds — 
drainage  simply,  and  navigation  and 
drainage  combined ;  and  the  injuries 
complained  of  were  connected  with 
both  species  of  operations.  The  works 
had  been  undertaken  under  the  pro- 
visions of  the  5  &  6  Ftc,  c.  89,  and 
9  Ftc,  c.  4.  The  defendant  gave  in 
evidence  at  the  trial  the  publication 
of  the  final  notice  in  The  Dublin 
Gazette^  pursuant  to  those  statutes, 
and  contended  that  it  was  conclusive 
of  all  preliminaries  having  been  per- 
formed, and  that  it  conferred  juris- 
diction ;  but  admitted  that  no  decla- 
ration, as  required  by  the  5  &  6  Fife, 
c.  89,  s.  33,  had,  in  fact,  been  made 
or  served  upon  the  plaintiff;  also,  that 
a  declaration  was  not  necessary  under 
the  provisions  for  summary  proceed- 
ings of  9  Vic,y  c.  4  ;  also,  that  the 
action  at  Common  Law  was  taken 
away  by  5  &  6  Fic,  c.  89,  s.  38,  and 
by  9  Vie.y  c.  4,  s.  18;  and  called  for  a 
nonsuit.  The  Judge  refused  to  non- 
suit, and  the  plaintiff  obtained  a  ver- 
dict.— Held^  that  the  publication  of 
final  notice  did  not  cure  the  want  of 
a  declaration,  and  confer  jurisdiction. 
E.     Malley  v.  Hornsby  381 

3.  Held  also,  that  a  declaration  was 
necessary  to  confer  jurisdiction,  where 
mills  or  factories  were  interfered  with, 
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notwithstanding  the  provisions  for 
summary  proceedings.  £.  Malley  v. 
Hamsby  381 

4.  Held  also,  that  the  provisions  for 
summary  proceedings  applied  to  drain- 
age alone,  and  not  to  navigation  con- 
nected with  drainage.  Hnd 

6.  Held  also,  that  the  action  at  C!ommon 
Law  was  not  taken  away  by  these 
statutes,  when  the  Commissioners 
acted  without  jurisdiction.    .        Ibid 

6.  Qumre — Whether  the  Commissioners 
can  invest  themselves  with  jurisdic- 
tion, even  though  to  lessen  the  amount 
of  the  working  water-power  of  a  mill ; 
and  if  they  do  so,  whether  an  action 
at  Common  Law  does  not  lie  ?     Ibid 

COMMITTAL. 
See  Insolvbnt  Court. 

COMMON  LAW  PROCEDURE 
ACT. 
See  Affidavit. 

Charoino  Order. 
Ejegtmert. 
pubading. 

Securitt  for  Costs. 
Service  of  Process. 

L  Where  an  action  had  been  com- 
menced prior  to  the  passing  of  the 
Common  Law  Procedure  Act,  it  may 
be  continued,  under  the  law  then  in 
force.     Q.  B.    M'Cay  v.  Magill  83 

2.  The  3 1st  section  of  this  Act  is  man- 
datory, and  applies  to  actions  of  eject- 
ment.  Q.  B.   Vandeleur  v.  Smith  86 

3.  The  practice  under  the  16  &  17  Vic^ 
c.  113  (the  Common  Law  Procedure 
Act),  as  to  charging  funds  standing 
in  the  name  of  the  Accountant- Gene- 
ral of  the  Incumbered  Estates  Courtj 
at  the  suit  of  a  judgment  creditor  of 
a  party  interested  therein.  C.  P. 
Browne  v.  Ellis  106 

CONDITIONAL  ORDER. 

See  Motion. 

CONSENT  FOR  JUDGMENT. 
See  Judgment. 


COSTS. 

CONSIDERATION. 
See  Agreement. 
Indemnity. 

CONTEMPT. 
See  Insolvent  Court. 

CONTRACT. 
See  Attorney. 
Evidence. 
Foreign  Law. 
Indemnity. 

CONVEYANCE. 
See  Fine  and  Recovery. 
Incumbered  Estates, 

CONVICTION. 
See  Criminal  Law. 

CORONER. 

The  finding  of  a  Coroner's  juiy  can  only 
be  quashed  for  defects  apparent  on 
the  face  of  the  inquisition,  or  for  the 
misconduct  of  the  Coroner.  An  al- 
legation, therefore,  of  the  insufficiency 
of  the  evidence  returned  by  the  Coro- 
ner to  support  the  finding,  is  not 
ground  adequate  to  rest  an  applict- 
tion  to  set  aside  the  inquisition.  Q.  B. 
In  re  Casey  22 

CORPORATION. 
See  Evidence. 
Pleading. 

COSTS. 
See  Jury. 

Security  for  Costs. 
Setting  aside  Proceedings. 

L  A  plaintiff  in  a  cause,  having  obtained 
the  costs  of  two  interlocutory  motions, 
each  under  the  sum  of  £10,  will  not 
be  allowed  to  consolidate  the  two 
sums,  and  thereby  entitle  him  to  issue 
a  ea.  «a.,  as  such  would  be  an  evasion 
of  1 1  &  12  Tic,  c.  28.  Q.  B.  Wal- 
dron  V.  Jones  M 

2.  To  an  action  of  trespass  de  bonis 
asporiatis,  the  defendant  pleaded  the 
general  issue,  and  a  special  plea.  The 
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plaintiff  replied  specially  to  the  latter, 
and  on  demprrer  to  the  replication 
obtained  judgment.  No  trial  of  the 
issues  in  fact  having  taken  place,  the 
Ck)urt  refused  an  application  by  the 
plaintiff  that  the  costs  of  the  demurrer 
should  be  taxed  and  set  off  against 
the  costs  on  the  issues  in  fact,  he 
undertaking  to  permit  judgment  to  be 
entered  on  the  latter  for  the  defendant. 
C.  P.     Lenehan  v.  FiUon  111 

3.  The  Court  will  not  review  the  tax- 
ation of  its  officer  in  a  matter  purely 
for  his  discretion,  and  where  he  has 
transgressed  against  no  legal  principle. 
E.     Thomas  v.  Mannix  128 

4«  Where  an  action  for  false  imprison-* 
ment  had  been  instituted  under  the 
old  practice,  by  summons  and  declar- 
ation, and  a  plea  of  the  general  issue 
had  been  filed,  and  verdict,  judgment 
and  rule  on  postea  entered  under  that 
system,  though  the  trial  was  not  had 
until  afler  the  passing  of  the  Common 
Law  Procedure  Act,  and  the  plaintiff 
recovered  but  £5,  and  the  Judge 
refused  to  certify  that  it  was  a  fit  case 
for  the  Superior  Courts : — Held^  that 
as  the  14  &  15  Vic,  c.  27,  s.  40, 
which  only  entitles  the  plaintiff  to 
costs  if  he  recover  above  £5,  being  in 
force  at  the  institution  of  the  action, 
though  repealed  previous  to  the  trial, 
the  defendant  was  entitled  to  the 
benefit  of  the  section,  and  plaintiff 
was  not  entitled  to  costs.  Q.  6. 
Morgan  V.  Potter  234 

5«  In  an  action  commenced  before  the 
1st  of  January  1854,  the  defendant 
had  obtained  an  order  for  a  special 
jury,  which  was  struck  accordingly. 
The  plaintiff  afterwards  entered  a 
rule  to  discontinue. — Held^  that  the 
defendant  was  entitled,  as  against  the 
plaintiff,  to  the  costs  of  the. special 
jury.  C.  P.  Johnson  v.  M,  G.  W. 
Railway  Co.  251 

6.  Costs  are  not  given  in  an  appeal 
motion  from  the  decision  of  the  Judge 
in  chamber,  when  the  Court  differs 
from  him  in  opinion.  C.  P.  Rodo- 
canachir,  Soderholtn,  531 


COVENANT. 
See  Evidence,  13,  14. 

CRIMINAL  APPEAL. 
See  CaiMiNAL  Law. 

CRIMINAL  LAW. 

1.  On  the  trial  of  an  indictment  for 
a  libel,  the  jury,  at  the  close  of  the 
first  day's  proceedings,  separated 
without  any  order  to  that  effect,  or 
without  the  assent  of  the  plaintiff  or 
defendant  thereto  being  required,  and 
assembled  next  morning,  when  the 
defendant's  Counsel  objected,  in  con- 
sequence of  such' separation,  that  the 
trial  ought  not  to  be  proceeded  with, 
but  the  Judge  ruled  against  the  ob- 
jection, and  ordered  the  trial  to  be 
proceeded  with. — Heid^  that  this  did 
not  amount  to  a  mis-trial.  Q.  B. 
Regina  v.  Wallace  38 

2.  The  Judge  told  the  jury  that  they 
must  find  the  publication  malicious, 
but  that  prima  facie  it  was  a  pre- 
sumption of  law  that  if  a  man  pub- 
lished a  Hbel  on  another,  it  was  done 
maliciously. — Held,  no  misdirection* 

Ibid 
3.  An  indictment  charged  the  prisoners 
with  stealing  40lbs.  weight  of  mut- 
'  ton,  the  property  of  some  persons 
unknown  ;  the  evidence  was,  that 
one  of  the  prisoners,  in  answer  to 
the  constable,  if  he  had  any  mutton 
in  his  house,  replied,  ^'  that  his 
house  was  seldom  without  mutton, 
to  his  grief;"  that  mutton  was  found 
in  a  box  in  the  room  where  the 
prisoner  was,  and  in  the  adjoining 
cow-house  two  other  of  the  prisoners 
w^re  found  lying  behind  one  of  the 
cows ;  and  that  in  examining  the  wall 
of  the  cow-house,  a  cavity  was  dis- 
covered, where  301bs.  of  muttoa  were 
found.  Evidence  was  given  that 
sheep-stealing  was  common  in  the 
neighbourhood. — Heldy  that  this  evi- 
dence was  sufficient  to  warrant  the 
Judge  in  sending  the  case  to  the 
jury,  that  the  mutton  so  found  had 
been  stolen  by  the  prisoners. — [Pi- 
got,  C»B.,  dissentiente,"] — Cr.  Ap. 
Regina  v.  Redmond  494 
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EJECTMENT. 


4.  Held  also,  that  though  there  was  no 
evidence  of  identification  of  the  mut- 
ton, yet  the  indictment  describing  it 
as  belonging  to  persons  unknown  was 
sufficient. — [Piqot,  C.  B.,  dissenii- 
enteJ] — Cr.  Ap.   Regina  y.  Redmond 

494 

6.  An  indictment  for  perjury  charged 
that  a  civil-bill  came  on  to  be  tried 
in  due  form  of  law,  and  was  tried 
by  the  Assistant-Barrister  for  the 
county,  on  which  trial  the  prisoner 
(being  defendant  in  the  civil-bill) 
appeared,  and  was'  then  and  there 
duly  sworn  before  the  Assistant- 
Barrister,  he  having  sufficient  and 
competent  authority  to  administer 
said  oath.  Cr.  Ap.  Regina  v.  Law- 
ler  507 

6.  Held,  that  the  indictment  was  suffi- 
cient ;  and  that  it  was  not  necessary 
to  aver  that  the  civil-bill  was  for  a 
cause  of  action  within  the  jurisdic- 
tion of  the  Civil-bill  Court.         Ibid 

7.  Beld  also,  that  the  Court  of  Quarter 
Sessions  had  jurisdiction  to  try  a 
case  of  perjury.  Ibid 

8.  Held  also,  that  the  Barrister  had 
jurisdiction  to  award  the  costs  and 
expenses  of  such  prosecmtion  to  the 
prosecutor.  Ibid 

CUSTODY. 
See  Insolvent  Coubt. 

DAMAGES. 
See  Evidence. 

DEFENCE. 
See  Pleading. 

Setting  aside  Pboceedinos. 

DEMURRER. 
See  Costs. 
Pleading. 

DEVISE. 
See  Will. 

DIMINUTION. 
See  Bill  of  Exceptions. 
Evidence. 


DISCONTINUANCK 
See  Costs. 

Special  Jdet. 

DISTRESS. 
See  PooK-LAWS,  1,  2. 

DRAINAGE. 
See  CoMiassiONKBS    of    Draxn- 

AOE. 

ECCLESIASTICAL  LAW. 
See  Clergy. 

EJECTMENT. 
See  Evidence. 

Incuhbbrkd  Estates. 
Will. 

1.  A   lease  for    years  was   made  by 
.  plaintiff  and  B  to  three  lessees,  wlw 

were  dead  at  the  time  of  the  eject- 
ment being  brought.  The  defeiidant 
was  in  possession  of  the  premises, 
and  derived  under  the  lessee  who 
last  died.  No  payment  of  rent  was 
proved,  nor  was  there  any  evidence 
to  connect  the  defendant  with  the 
lease.  A  nonsuit  being  called  lor 
on  the  part  of  the  defendant,  on  the 
ground  that  the  plaintiff's  right  of 
entry  was  barred  hy  3  &  A  W,  4, 
c.  27,  the  Judge  nonsuited,  and  the 
jury  having  been  discharged  without 
ascertaining  the  rent  due : — Held, 
that  the  nonsuit  was  wrong,  becaoBe 
a  right  of  entry  accrued  with  every 
successive  gale  of  rent.  Q.B.  i^pnU 
V.  Sherlock  69 

2.  Held  also,  that,  pursuant  to  4  C  1, 
c  5,  s.  3,  the  jury  ought  to  have 
ascertained  the  amount  of  rent  due. 

Ihid 

3.  The  31st  section  of  the  Common 
Law  Procedure  Act  applies  to  actions 
of  ejectment,  and  the  provisions  of 
it  are  mandatory,  and  service  of  the 
plaint  will  not  be  held  good,  where 
the  indorsement  on  the  writ  is  not 
made  within  the  time  limited  by  that 
section.    Q.  B.     Vandeleur  v.  Smiik 

86 

4.  In  an  ejectment  on  the  title,  brought  by 
direction  of  the  Court  of  Chancery,  to 
try  the  validity  of  a  deed,  the  Court  re- 
fused liberty  to  the  pluntiff  to  file  an 
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EVIDENCE. 
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affidavit  of  service,  omittiiig  the 
words,  "who  is  in  possession  of  the 
lands  sought  to  be  recovered,  or  any 
part  thereof;"  although  his  affidavit 
stated  it  was  not  intended  to  disturb 
the  occupying  teniuits.  C.  P.  Largan 
y.Largan  117 

5.  An  habere  will  be  allowed  to  issue 
after  verdict,  where  one  of  the  de- 
fendants ^ave  consent  for  judgment. 
Q.  B.    Murphy  v.  Toohey  228 

ERROR. 
See  B11.L  OF  Exceptions. 

A  plaintiff  in  error  must  enter  into  a 
recognizance  in  a  sum  sufficient  to 
cover  double  the  amount  of  the  taxed 
costs  of  the  opposite  party,  as  well  as 
double  the  amount  of  his  damages ; 
and  if  the  recognizance  fall  short  of 
that  sum,  the  party  who  has  obtained 
judgment  below  will  be  allowed  to 
issue  execution  on  foot  of  it.  C.  P. 
Scoti  V.  The  Midland  Railway  Co. 

467 
ESTATE. 
See  Fine  and  Recovebt. 
Landlord  and  Tenant. 
Will. 

ESTOPPEL. 
See  Fine  and  Recovebt. 

EVIDENCE. 
See  CoBONEE. 

1.  On  an  indictment  for  a  libel,  the 
Judge  told  the  jury  that  they  must 
find  the  publication  malicious,  but  that 
prima  fade  it  was  a  presumption 
of  law  that  if  a  man  published  a 
libel  of  another,  it  was  done  ma- 
liciously.— Held^  no  misdirection. 
Q.  B.    Regina  v.  Wallace  38 

^  3.  The  meaning  of  malice  is,  that 
when  an  injury  is  done — such  as  a 
libel  does  to  an  individual— the  pre- 
sumption of  the  law  always  is  this, 
that  the  act  so  done  is  malicious, 
unless  either  by  the  circumstances 
of  the  publication  itself,  or  by  ex- 
trinsic evidence,  the  primary  pre- 
samption  of  malice  is  rebutted.  Now, 


I  do  not  mean  to  say  that  malice  is 
not  a  question  for  the  jury  ;  un- 
doubtedly it  is  a  question  for  the 
jury:  but  what  we  are  now  con- 
sidering is,  how  is  that  question  to 
.  be  maintained  in  evidence  ? — and  if 
the  primary  evidence  establish  that 
the  act  is  libellous  and  injurious, 
the  jury  are  bound,  under  the  di- 
rection of  the  Judge,  to  presume 
malice  in  the  first  instance.  The 
presumption  of  law  always  is  that 
a  man  intends  what  his  voluntary 
act  imports.  The  rule  is  precisely 
the  same  in  civil  as  in  criminal  cases, 
and  the  objection  seems  to  me  to  be 
founded  upon  a  mistake  which  is  ex- 
tremely common  in  trials  of  this 
kind — namely,  that  the  malice,  which 
is  the  object  of  the  charge  in  the  in- 
dictment, is  personal  ill-will  on  the 
part  of  the  defendant  towards  the  pro- 
secutor. It  is  no  suoh  thing.  The 
wilful  or  voluntary  doing  of  the  in- 
jurious act,  I  will  not  say  is  malice,  but 
is  the  evidence  of  malice,  which  the 
jury  are  called  on  to  find  as  a  malicious 
act  of  the  defendant.  There  can  be 
no  doubt  that  the  presumption  to 
which  I  refer  can  be  a  legal  pre- 
sumption only.  There  is  a  primary 
presumption  that  every  man  is  in- 
nocent, and  to  that  presumption  every 
defendant  is  entitled.  The  second 
presumption  is,  that  every  act  is  ma- 
licious, if  it  be  done  wilfully  and 
injuriously  ;  but  that  may  be  ex- 
plained ;  it  may  be  rebutted.  A 
publication  which  is  on  the  face  of  it 
a  libel,  and  injurious  to  the  person 
assailed,  may  have  been  published 
innocently,  and  that  may  be  shown, 
as  I  before  stated,  either  by  circum- 
stances accompanying  it,  if  any  such 
there  be,  or  by  evidence  extrinsic." 
— Per  Cbampton,  J.  Id.  44 

3.  *'  With  respect  to  the  question  of 
malice,  I  hold  that  malice  is  an  es- 
sential ingredient  in  a  libel,  and  the 
late  statute  recognises  this  to  be  so. 
Malice  consists  in  the  intention  to 
eifect  the  injury  and  mischief  im- 
puted.    What  a  man   intends   is*  to 
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be  inferred  from  what  he  does.  If 
the  terms  of  a  document  are  calcu- 
lated to  injure,  the  intent  may  be 
inferred  without  the  aid  of  extrinsic 
evidence.  Such  an  inference  the 
defendant  may  rebut,  by  adducing 
evidence  to  prove  that  the  publica- 
tion took  place  under  circumstances 
which  rebut  the  inference  of  malice  ; 
but,  in  the  absence  of  such  proof, 
the  natural  consequence  of  the  words 
must  ensue.  We  cannot  dive  into 
the  heart  of  man.  We  must  draw 
our  conclusions  as  to  his  intentions 
from  over-acts,  if  such  intention  be 
apparent  upon  their  face,  and  no 
evidence  be  adduced  to  rebut  the 
inference." — Per  Pebrin,  J.  Regina 
V.  Wallace  46 

4.  An  affidavit  detailing  such  facts  as 
would  sustain  a  bill  of  discovery 
prior  to  the  passing  of  14  &  15  Fife, 
c.  99  (Evidence  Act),  will  entitle 
the  applicant  to  inspect  the  docu- 
ments referred  to  in  the  affidavit 
Q.B.    M'Cayy.Magill  83 

5.  Case,  by  a  corporation,  as  proprietors 
of  Government  stock,  against  the 
Bank  of  Ireland,  for  refusing  to  trans- 
fer this  stock,  and  for  permitting  it 
to  be  transferred  without  their  au- 
thority. The  stock  had  been  trans- 
ferred under  forged  letters  of  at- 
torney, purporting  to  be  under  the 
common  seal  of  the  corporation,  which 
their  agent  had  fixed  to  the  letters 
of  attorney,  without  their  knowledge 
or  consent,  and  for  which  he  had 
been  prosecuted  by  the  corporation 
and  convicted. 

The  Judge  told  the  jury,  if  they  be- 
lieved the  evidence,  the  letters  of 
attorney  were  forgeries,  and  that 
believing  them  to  be  so,  they  were 
bound  to  find  a  verdict  for  the  plain- 
tiffs, unless  they  should  be  of  opinion 
»that  the  use  made  of  the  common 
seal  of  the  corporation,  whereby  the 
defendants  were  imposed  on  and  de- 
frauded, was  caused  exclusively  by 
the  neglect  or  default  of  the  plain- 
tiffs ;  and  that  in  considering  whe- 

>  Jker  the  use  so  made  of  the  common 


seal  was  the  exclusive  cause  of  tlie 
imposition  and  fraud  practised  on 
the  defendants,  they  should  consider 
whether  there  was  any  neglect  or 
default  on  the  part  of  the  defendants 
in  examining  the  letters  of  attorney, 
or  inquiring  into  their  genuineness; 
and  if  they  were  of  opinion  that  there 
was  such  neglect  or  default,  and  thai 
same  in  any  degree  contributed  to 
said  imposition  and  fraud,  they  should 
find  for  the  plaintiffs.  The  plaintifb 
excepted  to  this  charge,  and  required 
the  Judge  to  tell  the  jury  that 
the  documents  being  forgeries,  thej 
should  find  for  the  plaintiffs,  not- 
withstanding the  allegation  of  default 
or  neglect  by  the  plaintiffs ;  and  also 
to  direct  the  jury,  that  if  they  he- 
lieved  on  the  evidence  that  the  plain- 
tiffs did  not  previously  authorise,  and 
were  not  privy  to,  the  affixing  of  the 
seal  to  the  letters  of  attorney,  and  did 
not,  by  any  subsequent  act,  adopt 
them,  they  should  fiind  for  the  plain- 
tiffs. 

Heldy  ^on  error  from  the  Court  helow, 
allowing  the  exceptions,  that  the 
charge  of  the  Judge  was  wron^  and 
that  the  exceptions  were  properly 
allowed.  (Diueniienie  Pioot,  C.  B.) 
Bank  of  Ireland  v.  Evam^  Chariiie$ 
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6.  Upon  a  bill  of  exceptions  taken  bj  the 
plaintiffs  to  the  charge  of  the  Judge, 
the  Court  below  awmled  a  venire  de 
novo,  upon  which  a  verdict  was  had 
for  the  plaintiffs,  the  defendants  not 
appearing,  and  judgment  was  entered 
thereon.  The  defendants  brought  a 
writ  of  error  on  this  judgment.  The 
transcript  of  the  record  returned  into 
this  Court  by  the  Court  below  omit- 
ted the  proceedings  on  the  first  trial, 
the  bill  of  exceptions  and  judgment 
thereon  by  the  Court  below,  merely 
entering  continuances  of  vice  canue 
non  misit  breve  from  the  award  of 
the  first  venire  to  the  entry  of  the 
verdict  on  the  second  triaL  The 
plaintiffs  in  error  alleged  diminatioo, 
and  this  Court  held  they  were  enti- 
tled to  have  those  matters  returned 
as  part  of  the  record.  .Ihid 


EVIDENCE. 


EVIDENCE. 
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€.  Heldy  that  the  stotute  28  G.  3,  c.  31, 
having  iDCorporated  the  exceptions 
into  the  posiea,  thereby  made  them 
part  of  the  record,  and  that  this  Court 
was  bound  to  consider  them.  (Dis- 
sentientibus  C&amfton,  J.,  and  Pbr- 
BiN,  J.)  Ibid 

7*  Kennedy  v.  Gregg  (10  Ir.  Law  Rep. 
659)  commented    on    and    doubted. 

Ibid 

8.  Case,  by  a  mill-owner  against  the  Com- 
missioners of  Drainage  in  Ireland,  for 
having  made  a  canal  and  tap-drain, 
and  set  up  obstructions  in  the  mill- 
stream  water,  whereby  the  working 
power  of  his  mill  was  injuriously 
affected,  both  by  the  amount  of  head- 
water being  lessened,  and  by  throw- 
ing back-water  on  the  wheel.  The 
declaration  did  not  charge  the  Com- 
missioners with  negligence  or  want 
of  skill  in  the  execution  of  the  works. 
The  works  were  of  two  kinds — drain- 
age simply,  and  navigation  and  drain- 
age combined ;  and  the  injuries  com- 
plained of  were  connected  with  both 
species  of  operations.  The  works 
had  been  undertaken  under  the  pro- 
visions of  the  5  &  6  ViCj  c.  89,  and 
9  Vie.y  c.  4.  The  defendant  gave  in 
evidence  at  the  trial  the  publication 
of  the  final  notice  in  T%e  Dublin 
Gazette^  pursuant  to  those  statutes, 
and  contended  that  it  was  conclusive 
of  all  preliminaries  having  been  per- 
formed, and  that  it  conferred  juris- 
diction; but  admitted  that  no  decla- 
ration, as  required  by  the  5  &  6  Vic, 
c.  89|  B.  33,  had,  in  fact,  been  made 
or  served  upon  the  plaintiff;  ttlso, 
that  a  declaration  was  not  necessary 
under  the  provisions  for  summary 
proceedings  of  9  Vic^  c.  4 ;  also,  that 
the  action  at  Common  Law  was  taken 
away  by  5  &  6  Vic,  c.  89,  s.  38,  and 
by  9  ViCy  c.  4,  s.  18 ;  and  called  for 
a  nonsuit.  The  Judge  refused  to 
nonsuit,  and  the  plaintiff  obtained  a 
verdict.  Held,  that  the  publication 
of  final  notice  did  not  cure  the  want 
of  a  declaration,  and  confer  jurisdic- 
tion.    £.      MMeyv.  Homsby    381 

Held   also,    that    a    declaratiion    was 


necessary  to  confer  jurisdiction,  where 
mills  or  factories  were  interfered  with, 
notwithstanding  the  provisions  for 
suminary  proceedings.  Ibid 

9.  Held  also,  that  the  provisions  for 
summary  proceedings  applied  to  drain- 
age alone,  and  not  to  navigation  con- 
nected with  drainage.  Ibid 

10.  Held  also,  that  the  action  at  Com- 
mon Law  was  not  taken  away  by 
these  statutes,  when  the  Commis- 
sioners   acted    vnthout    jurisdiction. 

Ibid 

11.  QuoBre — Whether  the  Commission- 
ers can  invest  themselves  with  juris- 
diction, even  though  to  lessen  the 
amount  of  the  working  water-power 
of  a  mill ;  and  if  they  do  so,  whether 
an  action  at  Common  Law  does  not 
He?  Ibid 

12.  A,  by  indenture,  covenanted  with 
B  that  he  would  not,  without  B's 
consent,  do  or  agree  to  any  act 
whereby  any  part  or  parts  of  the 
appointment,  uses  or  trusts  of  a  deed 
of  equal  date  should  be  invalidated 
or  prevented  taking  effect,  and  that 
if  D  should  die  without  executing 
the  deed,  A  would  do  all  acts  ne- 
cessary for  corroborating  the  inden- 
ture ;  and  on  the  event  of  the  death 
of  D,  without  executing  said  deed, 
if  A  should  refuse  for  six  months 
afterwards  to  do  such  lawful  acts  for 
such  corroboration,  he.  A,  would,  at 
the  expiration  of  the  six  months,  pay 
to  B  the  full  value  of  ike  interest 
intended  to  be  vested  in  him  by  the 
deed  of  appointment,  and  all  costs 
and  damages  caused  by  such  neglect, 
and  all  sums  expended  on  the  faith 
of  said  deed  of  appointment.  In  an 
action  brought  for  breach  of  this 
covenant,  B  giving  no  evidence  of 
any  actual  damage  sustained  by  him, 
but  only  evidence  as  to  the  value  of 
the  properties  intended  to  be  con- 
veyed : — Held,  he  was  entitled  to  da- 
mages equivalent  to  the  benefit  he 
might  have  lost,  or  to  the  loss  he 
might  have  sustained  by  the  non- 
performance of  the  covenant.  Q.  B. 
Crommelin  v.  Donegal  434 
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EXECUTION. 


13.  The  words,  ''fall  yalue  of  the  in- 
terest," are  not  to  be  viewed  as  a 
penalty  for  breaches  of  the  covenant, 
being  neither  a  specific  sum  of  money, 
nor  of  the  nature  of  money ;  they 
mean  the  full  value  of  the  interest 
in  the  beneficial  produce  of  the  pro- 
perties to  be  embarked  in  the  specu- 
lation. Q.  B.  Cromtnelin  v.  Done- 
gal  434 

14.  An  indictment  ch&rged  the  pri- 
soners with  stealing  401bs.  weight  of 
mutton,  the  property  of  some  persons 
unknown  ;  the  evidence  was,  that 
one  of  the  prisoners,  in  answer  to 
the  constable,  if  he  had  any  mutton 
in  his  house,  replied,  "  that  his  house 
was  seldom  without  mutton,  to  his 
grief;"  that  mutton  was  found  in  a 
box  in  the  room  where  the  prisoner 
was,  and  in  the  adjoining  cow-house 
two  other  of  the  prisoners  were  found 
lying  behind  one  of  the  cows;  and 
that  in  examining  the  wall  of  the 
cow-house,  a  cavity  was  discovered, 
where  301bs.  of  mutton  were  found. 
Evidence  was  given  that  sheep-steal- 
ing was  common  in  the  neighbour- 
hood.— Heldf  that  this  evidence  was 
sufiScient  to  warrant  the  Judge  in 
sending  the  case  to  the  jury,  that 
the  mutton  so  found  had  been  stolen 
by  the  prisoners. — Held  aho^  that 
though  there  was  no  evidence  of 
identification  of  the  mutton,  yet  the 
indictment  describing  it  as  belonging 
to  persons  unknown  was  sufiicient. — 
[PiGOT,  C.B.,  dissentienteJ] — Cr.  A  p. 
Kegina  v.  Redmond  494 

16.  A  writ  of  ca.  sa,  was  lodged  with 
the  Sheriff,  who  arrested  T.  W.  in- 
stead  of  H.  W.,  the  real  debtor. 
Having  him  in  custody,  he  took 
him  to  the  establishment  of  the  de- 
fendant (the  plaintiff  in  the  execution), 
who,  being  from  home,  his  foreman, 
in  answer  to  an  inquiry  from  the 
Sheriff's  bailiff,  told  him  T.  W.  was 
the  real  defendant.  Thereupon  the 
Sheriff  conveyed  T.  W.  to  the  mar- 
shalsea ;  and  afterwards,  an  appli- 
cation being  made  to  discharge  T.  W. 
from  custody,  at  the  defendant's  re- 


quest, the  motioB  for  the  diadiarge 
of  T.  W.  was  deferred  until  the  fol- 
lowing day,  when  defendant,  having 
discovered  his  mistake,  notified  to  the 
Sheriff  that  the  wrong  person  was  in 
custody ;  and  the  Court  discharged 
T.  W.,  who  then  brought  an  action 
against  the  Sheriff  for  false  imprison- 
ment, and  judgment  having  gone  by 
default,  damages  were  assessed  and 
paid  by  the  Sheriff.  The  Sheriff 
then  brought  an  action  against  the 
defendant,  alleging  a  false  and  wilful 
representation  by  the  foreman  of  the 
defendant,  whereby  he  was  indaoed 
to  detain  T.  W.  in  custody. — Heid^ 
there  was  no  evidence  to  connect  the 
defendant  with  the  representation  of 
his  foreman,  and  that  such  represen- 
tation was  not  false  or  wilful,  in- 
asmuch as  it  -was  made  in  answer  to 
the  Sheriff's  inquiries,  and  when 
made,  was  believed  to  be  true.  Q.  B. 
Kinahan  v.  Malyn  565 

17.  On  an  ejectment  on  the  title,  against 
an  overholding  tenant,  it  appeared  in 
evidence  that  a  lease  had  been  made 
for  three  lives  and  thirty-one  years, 
to  be  computed  from  the  death  of  the 
surviving  cestui  que  vie.  The  sur- 
vivor was  last  heard  of  in  1814,  and 
a  notice  to  quit  was  served  in  Octo- 
ber 1852. — Held^  the  presumption  of 
the  death  was  a  question  for  the  jury, 
and  not  a  subject  of  direction.  Q^  B. 
Nesbitt  V.  M'Manus  600 

18.  Where  a  party  is  sued  on  a  contract 
made  in  a  foreign  country,  the  Court 
will  presume  it  is  a  legal  contract 
according  to  the  law  of  that  douotry, 
unless  the  contrary  be  proved;  and 
the  onus  of  such  proof  lies  upon  the 
party  objecting  to  its  legality.  Q.  B. 
Russell  V.  Kitchen  613 

EXCEPTIONS. 
See  Bill  of  EncEmovs. 

EXECUTION. 
See  Capias  ad  SATiSFAdBirDuic. 
Pleadino,  1,  2,  3. 
Sheriff, 
suooestion. 


EXECUTORS. 

EXECUTORS. 
See  Charqino  Obdbb. 
Clbbgt. 

Landlobd  and  Tbnant. 
sugobstion. 

Judgment  may  be  entered  in  the  name 
of  one  executor  against  the  other,  on 
a  warrant  authorising  a  judgment 
against  both.  Q.  B.  Hickey  y.  Mus- 
grave  446 

FELONY. 
See  Cbiminal  Law. 

FIAT. 

It  is  the  duty  of  the  plaintiff,  appl3ring 
for  a  Judge's  fiat,  to  set  forth,  in  his 
affidavit  to  hold  to  bail,  all  the  facts 
of  the  case  in  the  first  instance ;  and 
he  is  not  justified  in  withholding  facts 
from  the  knowledge  of  the  Judge,  on 
the  supposition  that  they  are  not 
materiid  to  the  case.  C.  P.  JRodo- 
canacki  v.  Soderholm  531 

FIERI  FACIAS. 
See  Sheri7p. 

SUOOBSTION  OF  BREACHES. 

FINE  AND  RECOVERY. 
In  Hilary  1806,  A  being,  under  a  set- 
tlement made  in  1769>  tenant  for  life 
of  thirteen  denominations  of  land, 
with  remainder  to  B  in  tail  male, 
remainder  to  N.  in  tail  male,  A  and 
B  joined  in  a  recovery ;  and  by  deed 
of  the  9th  of  March  1806,  executed 
by  A,  B  and  R.,  it  was  declared  that 
the  recovery  was  to  be  to  the  use  of 
B  an4  his  heirs,  but  that  he  was  forth- 
with to  execute  to  R.  a  mortgage  in 
fee  of  some  of  the  lands  in  the  reco- 
very, to  secure  a  debt  due  from  A  to 
R. ;  and  by  deed  of  mortgage  of  the 
same  date,  A  and  B  conveyed  (by 
lease  and  release)  seven  of  the  thirteen 
denominations  to  R.  in  fee,  subject 
to  redemption,  &c.  B  died  in  Janu- 
ary 1809)  without  issue,  leaving  N. 
(the  next  remainderman  under  the 
settlement  of  1769)  his  heir-at-law. 
A  died  in  1816.  N.,  having  been  in 
possession  from  the  death  of  A  in 
1816,  died  in  1848,  leaving  the  lessor 
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of  the  plaintiff  his  eldest  don,  who 
claimed  all  the  lands  as  heir  in  tail 
under  the  remainder  to  N.  in  the 
settlement  of  1769.  In  1810,  N.,  by 
settlement  on  his  marriage,  after  re- 
citing (as  if  the  recovery  of  1 806  had 
been  in  fact  duly  suffered)  the  decla- 
ration made  by  the  first  deed  of  the 
9th  of  March  1806,  of  the  uses  of 
the  recovery  thereby  recited  to  have 
been  duly  suffered,  and  without  any 
further  recital  relating  to  the  title, 
conveyed  (by  lease  and  release)  all 
the  lands  comprised  in  the  deed, 
declaring  the  uses  of  the  recovery, 
including  those  in  the  mortgage,  to 
R.,  to  the  use  of  himself  for  life, 
remainder  to  his  first  and  other  sons 
in  tail  male.  N.  never  levied  a  fine 
or  suffered  a  recovery.  The  recovery 
of  1806  had,  down  to  the  passing  of 
the  Act  for  the  Abolition  of  Fines 
and  Recoveries  (4  &  5  fF[  4,  c.  92) 
been  invalid  as  to  some  of  the  deno- 
minations in  the  mortgage  to  R., 
because  though  named  in  the  deed 
making  the  tenant  to  the  praecipe, 
they  were  not  named  in  the  recovery 
itself;  and  as  to  others  of  the  mort- 
gaged denominations,  because  the 
tenant  to  the  praecipe  was  not  made 
by  C,  in  whom  the  legal  freehold 
was  outstanding,  under  a  deed  of 
1799»  whereby  A's  life  estate  in  such 
of  the  lands  as  were  comprised  in 
that  deed  was  assigned  to  C.  and  his 
heirs,  in  trust,  to  make  certain  an- 
nual and  other  payments  out  of  the 
rents,  and  to  pay  any  surplus  to  A. 
— ffeldf  reversing  the  judgment  of 
the  Court  of  Queen's  Bench,  that  at 
the  time  of  the  passing  of  the  Act 
(August  1834),  N.  was  in  possession 
of  the  lands  "  in  respect  of  an  estate 
which  the  recovery f  if  valid,  would 
have  barred^"*  within  the  meaning  of 
those  words  in  the  9th  section  of  the 
Act ;  and  that  therefore  the  above 
defects  in  the  recovery  were  not 
cured  by  the  6  th  and  6th  sections ; 
and  the  lessor  of  the  plaintiff  was 
entitled  to  recover  the  lands  in  the 
mortgage  to  R.—lDissentientibus, 
PiGOT,    C.  B.,    Pennefatheb,    B., 
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FIXTURES. 


and  MoORB,  J.] — Ex.  Ch.    Denies 
V.  Darcy  617 

FIXTURES. 
See  Landlord  ard  Tenant. 

FOREIGN  LAW. 
See  Etidskce. 

Where  a  party  is  sued  on  a  contract 
made  in  a  foreign  country,  the  Court 
will  presume  it  is  a  legal  contract 
according  to  the  law  of  that  country, 
unless  the  contrary  be  proved;  and 
the  onus  of  such  proof  lies  upon  the 
party  objecting  to  its  legality.  Q.  B. 
Russell  y .  Kitchen  6 1 3 

FORGERY. 
See  Etidencs. 
Stock. 

FRANQHISE, 
See  Registry  Affeal. 

FRAUDS.  STATUTE  OF. 
See  Agreement. 

GENERAL  ISSUE. 
See  Pleading. 

GENERAL  ORDERS. 
See  Pleading. 

Setting  aside  Proceed- 
ings. 

GLEBE. 
See  Clergt. 

HABERE. 
See  Ejectment. 

INCUMBERED  ESTATES. 
See  Charging  Order. 

Jury. 

Procedure  Act. 

1.  A,  being  seised  of  lands  in  fee-simple, 
executed  a  deed  of  settlement,  by  which 
he  became  tenant  for  life,  with  power 
to  charge  four  years'  income  on  the 
property,  remainder  to  his  first  and 
other  sons  in  tail  male.  He  afterwards 
executed  two  mortgages — one  to  B, 


INCUMBERED,  fcc 

and  another  to  C.  The  bitter  filed 
a  bill  in  the  Court  of  Chancery  for  a 
foreclosure  and  sale,  and  impeached 
the  deed  of  settlement  as  voluntary. 
The  deed  was  declared  voluntary  as 
against  the  creditors  of  A.  C  became 
insolvent,  and  his  assignee  filed  a 
petition  in  the  Incumbered  Estates 
Court  for  a  sale  of  a  portion  of  the 
lands  in  fee-simple.  Pending  the  pro- 
ceedings in  the  Incumbered  Estates 
Courti  a  petition  for  re-hearing  of 
the  former  decree  was  presented  on 
behalf  of  the  first  tenant  in  taiL 
Several  applications  were  made  to 
the  Commissioners  to  postpone  the 
sale  until  after  the  re-hearing,  but 
they  declined  to  do  so ;  and,  pending 
those  proceedings,  sold  a  portion  of 
the  estate  to  the  defendant  in  fee- 
simple.  Previous  to  the  execution  of 
the  mortgage  to  C,  A  bad  confeaaed 
judgments,  which,  together  with  the 
mortgage  to  B,  amounted  to  a  sum 
greater  than  four  times  the  annual 
value  of  the  property ;  but  it  did  not 
appear  in  evidence  what  was  doe  on 
those  judgments.  The  Court  of  Chan- 
cery, after  the  sale,  reversed  the  for- 
mer decree,  so  far  as  it  declared  the 
deed  of  settlement  voluntary.  Held^ 
that  on  this  state  of  facts,  the  Com- 
missioners of  the  Incumbered  Estates 
Court  had  jurisdiction  to  ascertain 
and  adjudicate  as  to  incumbrances; 
and  that,  having  done  so  in  the  pre- 
sent case,  their  decision  was  conclu- 
sive, as  to  there  being  an  incumbrance 
sufficient  to  give  them  jurisdiction  to 
sell,  and  the  defendant's  title,  under 
their  conveyance,  indefeasible.  K 
Ruiledge  v.  Hood  447 

2.  Qwere. — ^Whether  a  conveyance  from 
the  Commissioners  is  conclusive  as  to 
their  jurisdiction,  and  the  accuracy  of 
their  proceedings?  Aid 

3.  An  estate  was  sold  in  the  Incumbered 
Estates  Court,  and  the  statute  12  and 
13  Vic,  c.  77,  declares  that  the  pur« 
chaser  of  such  sold  estate  shall  hold 
the  same  discharged  **  from  all  rights, 
titles,  charges  and  incumbrances  what- 
soever," &c.     At  the  time  of  the  sale, 
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there  were  arrears  of  poor-rate  due 
out  of  some  of  the  denominations  sold. 
Held,  that  the  purchaser  was  liable 
for  such  arrears,  and  that  the  lands 
might  be  distrained  on  for  same ;  the 
poor-rate  not  being  a  charge  within 
the  terms  of  the  section.  Q.  B.  Lally 
y.  Concannon  557 

INDEMNITY. 
The  plaintiff,  as  assignee  of  a  bankrupt, 
consigned  goods  to  the  defendants,  a 
Railway  Company,  to  be  forwarded 
to  D.,  which  the  agent  of  the  Com- 
pany undertook  to  do  on  the  following 
day ;  but  in  the  meantime  being 
apprised  of  an  adverse  claim  to  the 
goods  by  a  third  party,  refused  to  do 
so,  unless  the  plaintiff  would  furnish 
them  with  an  indemnity.  The  plain- 
tiff, having  agreed  to  this,  furnished 
the  defendants  with  a  letter,  by  which 
he  agreed  to  .indemnify  them  from  the 
consequences  of  forwarding  the  goods 
to  D.,  and  that  they  should  be  at 
liberty  to  detain  the  goods  until  satis- 
fied of  the  plaintiff's  title.— i7(?/</,  in 
an  action  of  trover,  brought  against 
the  defendants  to  recover  the  goods, 
that  the  second  agreement  was  bind- 
ing on  the  plaintiff,  it  being  competent 
fbr  the  parties,  before  the  breach  of 
the  first,  without  any  new  consider- 
ation, to  have  substituted  another, 
and  that  the  plaintiff  was  therefore 
bound  to  prove  that  he  had,  before 
bringing  the  action,  satisfied  the  de- 
fendants as  to  his  title  to  the  goods. 
C.  P.  Scott  V.  M,  G.  W.  Railway 
Co.  59 
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INDICTMENT. 

See  Criminal  Law. 
Evidence. 

INDORSEMENT. 
See  Setting  aside  Proceedings. 

INFANT. 
The  name  of  the  next  friend  of  an 
infant  plaintiff  need  not  be  stated  in 


the  writ  of  summons  and  plaint  before 
service.  It  is  sufficient  if  it  be  in- 
serted before  the  filing  of  the  writ. 
C.  P.     Grady  v.  Hunt  522 

INQUISITION. 
See  Coroner. 

INSOLVENT  COURT. 

A,  being  a  prisoner  in  the  Four  Courts 
Marshalsea,  in  execution  under  a  ca. 
#a.,  the  Insolvent  Court  made  an 
order  on  a  creditor's  petition,  that  A 
should  file  a  schedule,  pursuant  to 
the  3  &  4  Fie,  c.  107-  A,  having 
disobeyed  this  order,  the  Insolvent 
Court  issued  a  warrant  of  committal 
to  the  Richmond  Bridewell  for  cou' 
tdmpt.—Held^  that  the  3  &  4  Vic^ 
c.  107,  only  authorised  a  committal 
to  the  Four  Courts  Marshalsea  or 
Kilmainham,  for  contempt  committed 
by  a  person  in  the  county  or  city  of 
Dublin,  and  that  the  custody  of  A,  in 
Richmond  Bridewell,  was  illegaL  Q«  B. 
InreDickion  101 

INSPECTION  OF  DOCUMENTS. 

See  Affidavit,  2. 
Evidence. 

An  inspection  of  a  document  will  not 
be  granted  to  a  plaintiff,  on  the  plea 
that  it  contains  a  particular  clause  in 
support  of  his  case,  when  the  existence 
of  such  clause  is  directly  denied  by 
the  defendant.  Cham.  Frewen  v.  In- 
corporated Society  118 

INSURANCE. 
See  PoLiCT  OF  Insurance. 

INTERPLEADER. 
See  Sherife. 

I  0  U. 

See  AGREEBfENT. 

IRREGULARITY. 
See  Setting  aside  Propebdings. 
An  error  in  the  description  of  a  party 
in  a  writ  of  summons,  and  copy  served, 
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ISSUES. 


JURY. 


which  is  not  calculated  to  mislead,  ib 
a  mere  technical  one,  and  as  Buch  can 
be  amended  under  the  3rd  section  of 
the  Process  and  Practice  Act.  Being 
only  an  irregalaritj,  and  not  render- 
ing the  writ  a  nullity,  it  will  be 
waived  by  the  delay  of  the  defendant, 
and  by  suffering  the  plaintiff  to  take 
a  step  in  the  cause.  E.  Stephens 
V.  O'Beime  66 

ISSUES. 
See  Pleading. 

JUDGE. 
See  Jurisdiction. 

JUDGMENT. 
See  Amendment. 
Ejectment. 
Pleading. 
Revivob. 
SciEE  Facias. 
Suggestion. 

1.  An  attorney,  being  the  assignee  of  a 
bankrupt,  cannot  enter  satisfaction  on 
the  judgment  without  a  warrant  of 
attorney.      Q.  B.     ffodder  y.  K^ 

22 

2.  Where  a  judgment  had  been  paid  by 
the  representative  of  the  conusor  to 
three  out  of  four  trustees,  in  whom 
it  was  vested,  the  fourth  being  resi- 
dent out  of  the  country,  the  Court 
refused  to  permit  satisfaction  of  the 
judgment  to  be  entered  under  the 
143rd  section  of  the.  16  &  17  Ftc, 
c.  113  (the  Common  Law  Procedure 
Act).  C.  P.  Kelfy  V.  Blake  1 10 

3.  Judgment  may  be  entered  in  the 
name  of  one  executor  against  the 
other,  on  a  warrant  authorising  a 
judgment  against  both.  Q.B.  Hickey 
V.  Musgrave  446 

4.  The  Court,  on  motion,  allowed  the 
erroneous  re-docketing  of  a  judgment 
of  1837  to  be  amended,  in  order  that 
it  might  retain  its  priority  over  a 
subsequent  judgment  of  1840,  pro- 
perly re-docketed,  to  which  it  would 
otherwise  have  been  postponed, 
through  the  operation  of  a  mortgage 
of  1847.    But  it  distinctly  appeared 


on  affidavit,  and  by  a  schedule  of 
incumbrances,  filed  in  the  Incum- 
bered Estates  Court,  that  the  interest 
of  the  mortgagee  of  1847  was  not 
prejudiced  by  the  amendment,  inas- 
much as  the  proceeds  of  the  debtor's 
estate,  from  intervening  incumbran- 
ces, fell  short  of  reaching  his  claim 
in  any  case.     E.     Wiieox  ▼•  Lowe 

470 

JURISDICTION. 
See  Attobnet. 

Commissioners    of    Dkain- 

AOE. 

Incumbeeed  Estates. 
Insolvent. 
Sebvice  of  Process. 
Quarter  Sessions. 

1.  After  the  plaintiff's  case  has  been 
stated  to  the  jury,  and  a  fatality 
arises  owing  to  the  absence  of  a  wit- 
nessy  the  Judge  has  no  jurisdiction 
to  allow  the  plaintiff  to  withdraw  the 
record ;  the  plaintiff  must  submit  to 
be  nonsuited^— (Cramfton,  J.,  dM- 
ianle).     Q.B.    Stoi/t  Y.Swift    218 

2.  A  Judge  has  jurisdiction  under  the 
Common  Law  Procedure  Act  to  set- 
tle issues  on  circuit.  Q.  B.  Mwrphy 
Tooh^  226 

3.  The  Full  Court  will  review  the  deci- 
sion of  a  Judge  in  chamber,  in  all 
cases,  except  where  an  exclusive 
jurisdiction  is  given  to  the  Judge 
in  chamber.     C  P.     Crradjf  t.  HwU 

522 

JURY. 
See  Ejectment. 

Nonsuit. 

Special  Jury, 
On  the  trial  of  an  indictment  for  a 
libel,  the  jury,  at  the  close  of  the  fint 
day's  proceedings,  separated  without 
any  order  to  that  effect,  or  without 
the  assent  of  plaintiff  or  defendant 
thereto  bein^  required,  and  assembled 
next  morning,  when  the  defendant's 
Counsel  objected,  in  consequence  of 
such  separation,  that  the  trial  ought 
not  to  be  proceeded  with,  but  the 
Judge  ruled  against  the  objection* 
and  ordered  the  trial  to  be  proceeded 
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with.  Eteldf  that  this  did  not  amount 
to  a  mis-trial*  Q.B.  Regina  v. 
Wallace  38 

JUSTICE  OF  THE  PEACE. 

1.  A  magistrate,  attending  Petty  Ses- 
sions in  the  discbarge  of  his  duty, 
is  privileged  from  arrest.  C.  P.  Clen- 
dining  Y.  Browne  116 

2.  A  certiorari  lies  to  remove  an  order 
made  by  a  Justice  of  the  Peace  un- 
der the  Petty  Sessions  Act»  when  the 
order  was  made  without  jurisdiction. 
Q.B.     Regina  v.  Campbell       586 

3.  All  orders  made  under  this  Act 
should  be  signed  by  the  Justice,  and 
should  show,  on  the  face  of  them, 
that  he  had  jurisdiction  to  make  the 
order.  Ibid 

4.  In  showing  cause  against  an  order 
nisi  for  a  certiorari^  it  is  no  objection 
to  the  affidavit  on  which  it  was  ob- 
tained, that  it  is  not  entitled  in  the 
cause.  The  affidavit,  although  sworn 
by  a  marksman,  is  not  objectionable, 
because  of  the  omission  in  the  jurat 
l)y  the  officer,  that  the  deponient  un- 
derstood what  was  sworn  to.  Q.  B. 
Regina  v.  O'Brennan  589 

5.  The  conditional  order  was  properly 
drawn  up,  by  naming  the  prosecutor 
in  the  Court  below  the  defendant  in 
the  order.  Ibid 

6.  A  writ  of  certiorari  will  be  granted 
to  return  a  charge,  information  and 
recognizance,  on  the  application  of 
a  person  arrested  and  bound  over  to 
keep  the  peace,  on  an  information 
sworn  before  a  police  magistrate, 
though  the  applicant  be  not  in  actual 
custody,  and  not  before  the  Court 
under  a  writ  of  habeas  corpus^  The 
writ  will  be  granted,  even  though  it 
lead  to  ulterior  proceedings  against 
the  Justice  whose  conduct  is  the  sub- 
ject matter  of  inquiry.  Ibid 

LACHES. 
See  Setting  aside  Proceedings. 

LANDLORD  AND  TENANT. 
1;  A  leasee  for  live«  renefwablOy   after 


the  death  of  the  last  of  the  three 
cestui  que  vieSj  and  before  any  re- 
newal was  obtained,  made  a  lease  of 
the  premises  to  B.  A  afterwards 
took  a  renewal,  which  was  granted 
in  consideration  of  all  rent  due  out 
of  the  premises.  Held,  that  at  the 
time  of  making  the  lease  to  B,  A  was 
tenant  at  will  to  the  owner.  Q.B. 
Church  V.  Dalton  4 

2.  A  had,  under  the  will  of  her  husband, 
acquired  the  estate  of  which  the  re- 
newal was  obtained ;  by  which  will, 
after  bequests  of  several  legacies  and 
annuities,  which  were  not  payable 
until  a  year  after  A's  death,  the 
testator  appointed  her  sole  executrix, 
and  gave  her  power  and  control 
over  all  his  real  and  personal  estate, 
to  raise  money  by  mortgage  or  let- 

-  ting,  if  necessary,  for  protection  of 
his  estate ;  and  also  empowered  her, 
by  deed  or  will,  to  appoint  one  or 
more  person  or  persons  to  carry  out 
the  trusts  of  his  will.  A  obtained 
a  renewal  of  the  premises  in  June 
1835;  and  in  1841  she  made  her 
will,  and  appointed  the  plaintiffs 
executors  and  executrix  of  her  will, 
and  also  her  residuary  legatees,  and 
nominated  and  appointed  them  trus- 
tees to  carry  out  the  intention  of  the 
will  of  her  late  husband.  Held,  that 
under  A's  will  the  reversion  of  the 
said  premises  passed  to  the  plaintiffs. 

Ibid 

3.  A  tenant,  while  in  possession  under  his 
lease,  set  up  for  agricultural  purposes 
a  tbreshing-machine  and  steam-boiler. 
The  threshing-machine  was  fastened 
to  four  bolts,  fixed  in  the  ground, 
but  was  capable  of  being  detached 
from  them  by  unscrewing  four  nuts 
at  the  end  of  the  bolts,  and  remo- 
ving the  shaft  of  the  machine,  whictl 
passed  through  the  wall  of  the  house, 
both  of  which  could  be  done  without 
injury  to  the  freehold.  The  steam? 
boiler  was  set  }n  brick- work,  which 
rested  on  the  floor  in  the  corner  of 
the  out- house,  and  touched  both  walls, 
but  was  capable  of  being  removed  b^ 
detaching  the  upper  tier  of  (he  bricb- 
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work,  without  injury  to  itself  or  the 
out-house.  Heldy  that  the  threshing- 
machine  and  steam-hoiler  were  not 
fixtures  as  between  landlord  and  te- 
nant, and  that  the  tenant  was  enti- 
tled to  them  as  removeable  chattels. 
Cir.  Cas.     Skinner  v.  Harman    243 

4.  A  Jieri  facias^  having  issued  against 
the  goods  and  chattels  of  A,  was 
lodged  with  the  Sheriff  (the  defend- 
ant), on  the  27th  of  October,  and  on 
the  28th  the  Sheriff  seized.  On  the 
29th,  two  notices  were  served  on 
the  defendant  by  creditors  of  A., 
cautioning  him  against  seizing  or 
selling  said  goods,  except  on  behalf 
of  assignees,  to  be  thereafter  appointed 
in  the  Court  of  Bankruptcy.  The 
sale  proceeded,  and  during  its  progress 
the  landlord  (plaintiff)  claimed  a 
year's  rent  as  due  but  of  the  premises 
occupied  by  A.  The  goods.were  sold, 
and  on  the  6th  of  November  a  com- 
mission of  bankruptcy  issued,  and  on 
the  24  th  of  November  an  assignee 
was  appointed,  who  required  the  de- 
fendant to  pay  him  the  proceeds  of 
the  sale.  The  Sheriff  applied  for  an 
interpleader  order,  and  pursuant  to 
its  terms  he  lodged  in  Court  the 
sum  levied.  An  issue  being  directed 
by  the  Court,  between  the  execution 
creditor  and  assignee,  the  result  was 
that  the  title  of  the  assignee  was 
established:  the  landlord  (plaintiff) 
thereupon  applied  to  the  Court  to 
direct  the  money  to  be  paid  to  him ; 
but  this  application  was  refused,  and 
the  money  was  drawn  out  of  Court  by 
the  assignee.  Held^  that  the  Sheriff 
was  liable  to  an  action  under  the 
statute  of  Anne^  by  the  landlord,  for 
not  payinpr  one  year's  rent.  Q.  B. 
Gill  V.  Wilson  544 

4.  Held  aUoy  that  a  claim  by  an  assignee 
of  a  bankrupt  does  not  displace  the 
landlord's  right  to  distress.  Ibid 

6.  Held  alio,  that  the  goods  were  not 
the  property  of  the  assignee,  because 
no  commission  of  bankruptcy  had 
issued  at  the  time  of  the  sale.       Ibid 

7-  Held  qIsQj  that  the  application  made  [ 


to  the  Court  to  draw  out  the  money 
did  not  affect  the  plaintiff's  right  of 
action.  Ihid 

LIBEL. 
See  Criminal  Law. 
Evidence. 

LIMITATIONS  (STATUTE  OF). 

A  lease  for  years  was  made  by  plaintiff 
and  B  to  three  lessees,  who  were  dead 
at  the  time  of  the  ejectment  being 
brought-  The  defendant  was  in  pos- 
session of  the  premises,  and  derived 
under  the  lessee  who  last  died.  No 
payment  of  rent  was  proved,  nor  was 
there  any  etidence  to  connect  the 
defendant  with  the  lease.  A  nonsuit 
being  called  for  on  the  part  of  the 
defendant,  on  the  ground  that  the 
plaintiff's  right  of  entry  was  barred 
by  3  &  4  W.  4.  c.  27,  the  Judge 
nonsuited,  and  the  jury  having  been 
discharged  without  ascertaining  the 
rent  due  : — Held,  that  the  nonsuit 
was  wrong,  because  a  right  of  entry 
accrued  with  every  successive  ^le  of 
rent.     Q.  B.     Spraii  v.  Sherlock  69 

LODGMENT  OF  MONEY. 
See  Chaegino  Oeoer. 
Monet. 

MAGISTRATE. 
See  Justice  of  the  Peace. 

MALICE. 
See  Cbiminal  Law. 
Evidence. 

MANDAMUS. 
1.  Under  the  1  &  2  Vic.,  c.  56,  s.  48, 
the  Poor-law  Commissioners  are  to 
take  order  for  the  performance  of 
religious  service  in  the  Workhouse, 
and  to  appoint  a  fit  person  to  be 
chaplain,  to  hold 'office  during  pleasure, 
provided  that  in  such  appointment 
preference  shall  be  given  to  some 
clergyman  of  the  Established  Church, 
officiating  within  the  parish  where 
the  Workhouse  is  situate,  if  duly 
qualified. — Held,  on  a  return  to  a 
mandamija  xeqi^iring    the    Comaiia* 
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tionen  to  appoint  the  curate  of  the 
parish  to  the  office  (the  rector  having 
waived  his  right),  that  the  Commis- 
sioners are  the  sole  jadges  of  the 
fitness  for  such  office,  and  that  a 
return,  setting  out  that  in  their  dis- 
cretion and  judgment  they  had  ap- 
pointed a  duly  qualified  person,  could 
not  be  questioned.  Q.  B.  Regina  v. 
Poor4aw  Commissioners  147 

2.  Held  alsOf  that  the  words,  ^'  prefer- 
ence shall  be  given  to  some  clergy- 
man of  the  Established  Church, 
officiating  within  the  parish,"  do  not 
amount  to  an  exclusion  of  all  other 
clergymen  ;  and  that  the  other  words, 
*' if  duly  qualified,"  refer  to  something 
of  which  the  Commissioners  are  to 

.  judge;  ^'officiating"  meaning  doing 
the  duty  of  an  office.  Ibid 

3.  Held  also,  that  mandamus  was  the 
proper  remedy,  because  the  title  of 
the  prosecutor  is  asserted  upon  a 
supposal  that  the  title  of  the  party 
in  possession  is  colorable  or  void  ; 
quo  warranto  does  not  lie  for  an 
office  held  during  pleasure.  Ibid 

4.  Semble, — In  applying  for  the  con- 
ditional order,  the  party  benefited 
was  the  party  in  whose  name  the 
cause  should  be  entitled.  Ibid 

MEMBER  OF  PARLIAMENT. 
See  Skbvice  of  Process. 

MERITS. 
See  Affidavit  of  Msbits. 

MILL  OWNER. 
See  CoMMissxoMBBS  OF  Dbaznagb. 

MISDIRECTION. 
See  Bill  of  Exceptions. 
Evidbncb. 

MIS-TRIAL. 
See  Cbimikal  Law. 

JUBT. 

MONEY. 
See  Chaboino  Oboeb. 
Lodgment  of  Monet. 

MONEY  HAD  AND   RECEIVED. 
See  Pleading,  4. 
Shebiff. 


MORTGAGE. 
See  Fine  and  Recovbbt. 
Incumbebed  Estates. 

MOTION. 
See  Affidavit,  3. 
Amendment. 

JUBISDICTION. 

When  affidavits  are  filed  as  cause 
against  a  conditional  order,  a  mo- 
tion to  show  cause  is  irregular.  Q.  B. 
O'Donnell  v.  (yDonnell  29 

NEGLIGENCE. 
See  Evidbncb. 
Stock. 

NISI  PRIUS. 
See  Judge. 
Nonsuit. 

NONSUIT. 
See  Ejectment. 
Evidence. 

After  the  plaintiff's  case  has  been  sta- 
ted to  the  jury,  and  «  fatality  arises 
owing  to  the  absence  of  a  witness, 
the  Judge  has  no  jurisdiction  to  allow 
the  plaintiff  to  withdraw  the  record ; 
the  plaintiff  must  submit  to  be  non- 
suited.— (Cbampton,  J.,  dubiiante). 
Q.B.     Swift  y.  Swift  218 

NOTICE. 
See  Reqistbt  Appeal. 
Suggestion. 

NOTICE  TO  QUIT. 
See  Evidence. 

NOTICE  OF  TRIAL. 

Sundays  are  not  to  be  reckoned  in  no- 
tices of  trial  or  notices  of  inquiry. 
The  ten  days'  notice  of  trial  must 
therefore  be  counted  exclusive  of 
Sunday.     Q.B.     Kennan  v.  Garde 

20 
ORDER. 
See  Chabgino  Obdeb. 

PARLIAMENT. 
See  Mehbeb  of  Pabliament^ 

PER.JURY. 
See  Cbiminal  Law. 

PETTY  SESSIONS. 
See  Justice  of  the  Peace* 
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PLAINT. 


PLEADING. 


PLAINT. 

See  S0MMOII8  AND  PUIINT, 

PLEA  IN  ABATEMENT. 
See  Jury. 

An  indictment  for  libel  having  been 
found  by  the  Term  Grand  Jury,  in 
the  Court  of  Queen's  Bench,  the 
traverser  pleaded  in  abatement  that 
two  of  the  grand  jurors  were,  at  the 
time  of  their  being  summoned  and 
serving  on  the  jury,  beyond  the  age 
of  sixty  years,  and  that  another  juror 
was  not  resident  in  the  county  of  the 
city  of  Dublin.  Held^  that  the  Jury 
Act,  3  &  4  fF.  4,  c.  91,  does  not 
apply  to  Term  Grand  Juries  in  the 
Queen's  Bench,  and  that  therefore 
such  pleas  were  bad.  Q.  B.  Regina 
V.  Duffy  88 

PLEADING, 
See  CoMMissioNEBB    OF    Dbain- 

AGE. 
EjECTICBlIT. 

Infant. 

Irregulabity. 

Scire  Facias. 

Setting  aside  Proceedings. 

Sheriff. 

(Under  the  old  practice), 

1.  To  a  scire  facias  on  a  judgment, 
praying  execution  generally,  the  de- 
fendant pleaded  that  a  ca,  sa,  had 
been  issued  by  the  plaintiff  on  foot 
of  the  judgment  in  the  sci.fa.  men- 
tioned, under  which  the  defendant 
had  been  arrested ;  and  then  averred 
that  the  defendant  was  released  and 
discharged  from  this  arrest  by  con- 
sent of  the  plaintiff,  and  from  the 
execution  upon  said  judgment.  Held, 
that  such  a  plea  was  bad  on  general 
demurrer.  Q.  B.  Burns  v.  O^Leary  1 

2.  Held  alsoy  that,  admitting  the  facts 
stated  in  the  plea  to  be  true,  the 
sci.  fa,  need  not  pray  a  special 
execution  excluding  personal  arrest. 

Ibid 

3.  Semble, — The  voluntary  discharge  of 
a  debtor,  in  custody  under  a  ca,  sa, 
issued  on  foot  of  a  judgment,  does 


not  deprive  the  creditor  of  his  right 
to  issue  another  execution  under  the 
statute  35  G.  3,  c.  30.  Ibid 

4.  A  ship  having  been  stranded  on  a 
bank  near  D.,  A,  as  receiver  of  droits, 
and  also  acting  as  Lloyds'  agent, 
assisted  in  getting  the  vessel  off  the 
bank,  and  employed  tug-boats  and 
men  for  that  purpose :  to  enable  the 
vessel  to  be  moved,  a  portion  of  her 
cargo  was  placed  on  board  a  tug- 
boat, and  conveyed  to  D.  On  the 
arrival  of  the  goods  at  D.,  A  de- 
tained them  under  a  claim  for  sal- 
vage, and  also  until  he  was  paid 
fees  claimed  by  him  as  receiver  of 
droits,  for  the  time  the  goods  were 
in  his  custody,  which  fees  B,  as  agent 
for  the  shippers,  paid  under  protest. 
Held,  that  an  action  was  maintain- 
able by  B,  to  recover  back  the  mo* 
ney  so  paid,  he  having  been  dealt 
with  by  A  as  principal,  and  having 
paid  the  money  out  of  his  own 
pocket.  Q.  B.   Coatesworth  v.  Waish 

93 

5,  JffeldalsOf  that  as  receiver  of  droits,  A 
was  not  entitled  to  the  fees  claimed^ 
such  fees  being  only  payable  to  him 
for  his  services  while  employed  in 
saving  the  vessel,  and  could  only 
be  claimed  as  against  the  owners  of 
the  vessel,  and  that  he  had  no  lien 
oti  the  goods  for  them.  Ibid 

6.  Held  'also,  that  A  was  entitled  to 
set-off  for  his  services  and  expenses 
incurred  by  him  as  a  salvagot,  under 
the  statute  9  &  10  Vic,  c  99-       Ibid 

J,  A  sci,  fa,,  issued  by  the  assignee  of 
a  judgment,  directed  the  Sheriff  to 
make  known  as  well  ''to  the  heirs 
of  the  conusor  of  the  said  judgment, 
as  also  to  the  several  tenants  to  the 
lands  and  tenements  wHich  were 
of  the  said  conusor,  &c.,  to  show 
if  they  have  or  know  any  thing  to 
say  for  themselves,  wherefore  the 
debt  and  damages  aforesaid  ought 
not  to  be  made,  dec,  according  to 
the  said  recovery."  The  Sheriff  re- 
turned that  he  had  ''made  known 
to  the  within-named  A,  B  and  G,  ' 
heiress-at-law   of   the  said  oonuaor, 


PLEADING. 


PLEADING. 


689 


and  also  to  D  and  £,  tenants  to  the 
lands  and  premises  within  mentioned." 
Held^  that  though  the  words,  *'the 
lands,"  in  the  sci.fa,  meant  *'  all  the 
lands,"  they  had  not  that  significa- 
tion necessarily  in  the  return,  and 
that  it  was  therefore  bad  on  special 
demurrer,  for  ambiguity.  E.  FoUrell 
V.  Griffith  131 

6.  Held  also^  it  is  sufficient  in  a  set.  fa. 
at  suit  of  assignee  of  a  judgment,  to 
pray  judgment  ''according  to  the  said 
recovery,"  without  the  addition  of 
the  words,  "  and  assignment."      Jbid 

S.  Quare — Necessary  to  specify  the  lands 
by  name,  in  the  return  ?  Ibid 

10.  A  declaration  set  out  a  submission, 
whereby  the  defendants  undertook 
to  abide  by  whatever  award  the  ar- 

'  bitrators  or  the  majority  of  them 
might  publish,  but  it  contained  no 
averment  that  the  defendants  (who 
were  a  corporation)  had  contracted 
under  their  common  seal  to  perform 
the  award.  Heldy  that  such  would 
be  intended,  and  that  it  was  not 
necessary  specially  to  aver  that  the 
submission  was  by  deed.  Q.  B. 
M^Cliniock  v.  Londonderry  and  Cole^ 
raine  Railway  Company  609 

Pleading  under  Common  Law  Proce- 
dure  Act. 

11.  Where  an  action  bad  been  com- 
menced prior  to  the  passing  of  the 
Common  Law  Procedure  Act,  it  may 
be  continued  under  the  law  then  in 
force.     Q.B.    M'Cay  v.  Magill    83 

Summons  and  Plaint. 

12.  A  plaint  omitting  the  indorsement 
required  by  the  17th  General  Order, 
is  irregular,  and  such  irregularity 
may  be  taken  advantage  of  after  filing 
of  the  plaint ;  the  filing  of  the  plaint 
not  amounting  to  a  st«p  taken  after 
knowledge  of  the  irregularity.  Q.  B. 
Powell  V.  Price  232 

13.  Where  a  summons  and  plaint  was 
served  on  the  9th  of  May,  and  the 
defendant  on  the  23rd  day  of  the 
same  month  served  a  notice  of  motion 
to  set  it  aside  for  irregularity,  as  not 


contaiuring  a  sufficient  description  of 
the  plainti£f's  residence,  the  Court 
Held,  that  the  application  was.  too 
late.    C.  P.    Boche  v.  Wilson      252 

14.  A  summons  and  plaint,  not  indorsed 
as  required  by  the  General  Order, 
is  liable  to  be  set  aside  for  irregula- 
rity. The  filing  of  the  summons  and 
plaint  is  not  a  fresh  step  after  know- 
ledge of  the  irregularity,  under  the 
179th  General  Order.  C.P.  Fitz- 
gerald V.  Browne,  253 

15.  The  Court  will  not  set  aside  a  writ 
of  summons  and  plaint,  if  signed  by 
Counsel,  on  the  ground  that  it  con- 
tains several  counts  varying  the 
cause  of  action,  where  the  plaintiff 
does  not  appear  to  have  unnecessa- 

*  rily  re-stated  his  complaint,  with  a 
view  to  oppress  or  embarrass  the 
defendant.    C.  P.  Harrison  v.  Lynch 

527 

Defence  and  Subsequent  Pleadings. 

16.  A  defence  will  be  set  aside  when 
amounting  to  the  general  issue.  Q.  B. 
Bowling  v.  Wallace  83 

1 7*  To  summons  and  plaint,  for  use  and 
occupation,  defendant  pleaded  that  he 
is  not  indebted  in  the  sum  in  the 
summons  and  plaint  mentioned,  for 
the  use  and  occupation  of  the  pre- 
mises, as  he  heretofore  discharged 
the  same.  Heldy  that  such  defence 
was  bad,  either  as  amounting  to  the 
general  issue,  or  to  a  defence  of  pay- 
ment; and  if  the  latter,  the  time 
and  manner  of  payment  should  have 
been  indorsed  or  specified.  Q.  B. 
Russell  V.  Nelson  229 

18.  Where,  to  an  action  for  goods  sold 
and  delivered,  the  defendant  pleaded 
as  to  part  that  he  was  not  indebted, 
&c.,  and  as  to  the  residue,  accord  and 
satisfaction : — Held,  that  the  defence 
was  irregular  and  embarrassing,  the 
plea  of  not  indebted  being  too  gene- 
ral.   Q.  B.    Allard  v.  Ranagan  233 

19*  A  defence  to  a  writ  of  summons 
and  plaint,  complaining  of  a  breach 
of  covenant  for  non-payment  of  rent, 
stating  that  defendant  had  agreed  for 
a  certain  consideration  to  accept,  and 
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had  accepted,  an  abated  rent,  and 
that  the  sum  demanded  wad  a  viola- 
tion of  the  agreement;  and  further 
pleading  that  the  only  sum  due  was 
£60,  which  the  defendant  brought 
into  Court: — Held  bad,  because  it 
did  not  allege  whether  or  not  the 
agreement  was  under  seal.  Q.  B. 
Netfille  v.  ffpiand  238 

20.  To  a  writ  of  summons  and  plaint 
for  goods  sold  and  delivered,  goods 
bargained  and  sold,  and  an  account 
stated,  defendant  pleaded  that  he  "  is 
not  and  never  was  indebted  to  the 
plaintiff,  in  respect  of  the  several 
causes  of  action,  or  any  of  them,  in 
the  summons  and  plaint  mentioned." 
— Held,  that  such  defence  was  np 
traverse  of  any  one  fact  in  the  sum- 
mons and  plaint  mentioned,  and  was 
too  wide.  Q.  B.   Coek  v.  Mahony  240 

21.  In  an  action  against  a  Railway 
Company,  for  injuries  done  to  the 
plaintiff's  house,  the  defendants 
pleaded  that  the  alleged  injuries 
were  committed  under  the  provisions 
of  a  certain  Act  of  Parliament,  and 
the  plaintiff  should  have  pursued  the 
remedy  given  by  that  Act.  The 
plaintiff  having  applied  under  the 
Common  Law.  Procedure  Act  (16 
&  17  Ktc,  c.  113),  to  have  the  plea 
set  aside  as  embt^rrassing,  the  Court 
refused  the  application,  and  said  that 
the  plaintiff's  course  was  to  demur 
to  the  plea.  C.  P.  Connolly  v.  Dub- 
lin and  Drogkeda  Railway  Co.   255 

22.  Where  to  a  plaint  in  an  action  for  ma- 
licious prosecution,  averring  that  the 
defendant,  maliciously  and  without 
probable  cause,  caused  the  plaintiff  to 
be  falsely  indicted  for,  &c.,  *'  and  the 
defendant  did  prosecute,  and  caused 
the  said  indictment  to  be  prosecuted," 
&c.,  the  defendant,  dividing  the  plaint 
into  two  parts,  traversed  the  state- 
ment that  he  maliciously  caused  the 
indictment  to  be  preferred,  and  de- 
murred to  that  part  of  the  plaint 
which  averred  that  he  prosecuted  the 
indictment,  &c.,  for  the  omission  of 
an   allegation   that   he  had  done  so 


"  maliciously,"  Ac.  The  Court,  hold- 
ing that  the  plaint  disclosed  hot  a 
single  cause  of  action,  and  that  the 
mode  of  defence  was  calculated  to 
embarrass  the  plaintiff,  set  aside  the 
demurrer  with  costs,  giving  the  de- 
fendant leave  to  plead  to  the  whde 
plaint.     £.     Boyle     v.    Hanunond 

579 

23.  To  a  plaint,  containing  a  count  for 
money  paid  for  the  support  of  the 
defendant's  illegitimate  child,  at  his 
request,  and  the  common  money 
counts,  the  defendant,  along  with 
pleas  traversing  the  various  allega- 
tions in  the  plaint,  and  a  plea  of  the 
Statute  of  Limitations,  pleaded,  *'  that 
he  was  not  indebted,  &c.,  in  the  sum 
of  £30,  or  any  other  sum,  Ac,  on 
account  of  the  several,  or  any,  Ac, 
of  the  alleged  causes  of  action  men- 
tioned in  said  plaint."  This  plea  was 
struck  out  on  motion.  £.  Dcdziel 
V.  Walker  581 

24.  To  a  plaint,  upon  a  banker^s  cheque, 
the  defendant,  among  other  pleas, 
pleaded  fraud  and  covin,  and  a  plea 
of  misrepresentation  generally,  with- 
out setting  out  the  facts  of  either. 
On  a  motion  to  strike  out  those  pleas, 
as  framed  to  embarrass,  or  that  the 
defendant  should  set  out  the  particu- 
lar facts  of  each : — Held^  in  the  ab- 
sence of  an  allegation  in  the  plaintiff's 
affidavit,  that  he  was  ignorant  of  the 
circumstances  constituting  the  alleged 
fraud,  that  such  plea  may  be  pleaded 
generally ;  but  that  the  facts  consti- 
tuting the  misrepresentation  should 
be  set  out,  either  in  the  body  of  the 
plea  or  in  the  particulars.  £.  Red- 
dick  V.  Cavanagh  582 

25.  Leave  will  not  be  given,  under  sec- 
tion 57,  Common  Law  Procedure 
Act,  to  file  several  inconsistent  pleas. 
£.    Y.M'Donougk  584 

26.  A  plea  amounting  to  the  general 
issue  will  be  ^t  aside,  and  leave  to 
mark  judgment  granted,  in  the  ab- 
sence of  an  affidavit  of  merits  by 
the  defendant.    £.    Smith  v.  Gram 

585 


PLEADING. 

27.  The  Court,  in  granting  liberty  to 
rejoin,  will  not  confine  the  rejoinder 
to  anj  particular  matter,  but  will 
make  the  order  that  defendant  be  at 
liberty  to  rejoin  generally.  Q.  B. 
Busion  Y.  Wallace  225 

28.  Practice  as  to  settlement  of  issues. 
Q.  B.    Caniwell  v.  Cannock  78 

29-  Where  a  summons  had  been  serred 
to  settle  issues  before  a  Judge  on 
circuit,  and  the  defendant  did  not 
attend  on  the  settlement  of  the  same, 
and  the  plaintiff  proceeded  to  trial 
(the  defendant  not  appearing)  and 
obtained  a  verdict : — Held,  on  motion 
by  way  of  appeal  to  set  aside  the 
issues  and  the  proceedings  founded 
thereon,  on  the  ground  of  irregular- 
ity, that  the  summons  was  regular, 
and  the  trial  properly  had.  Q.  B. 
Murphy  V.  Toohey  226 

30.  To  a  plaint,  stating  that  the  defend- 
ants held  certain  premises  under  a 
lease,  as  tenants  to  the  plaintiff,  at  a 
yearly  rent,  to  which  the  defendants 
pleaded  that  they  did  not  or  do  not 
hold  the  premises  as  in  plaint  men- 
tioned, as  tenants  to  the  plaintiff, 
under  a  lease  modo  et  forma ;  the 
issues  tendered  by  the  plaintiff  were 
first,  whether  the  plaintiff  was  entitled 
to  the  possession  of  the  premises  on 
the  day  stated :  secondly,  what  was 
the  amount  of  rent  due  by  the  plain- 
tiff? 

Held^  that  these  were  proper  issues  Ibid 

31.  Held,  per  Cramfton,  J.,  such  de- 
fence was  bad,  and  would  have  been 
set  aside  on  motion.  Ibid 

POLICY  OF  INSURANCE. 
See  Jury. 
F.  proposed  his  life  for  insurance,  and 
signed  a  form  of  proposal  which 
contained  his  answers  to  twenty- 
seven  questions,  the  twenty^first  and 
twenty-second  of  which  were  as  fol- 
low : — "  21. — Did  any  of  the  party's 
near  relations  die  of  consumption  or 
any  other  pulmonary  complaint? — 
Answer,  No."—"  22.  Has  the  party's 
life  been  accepted  or  refused  at  any 
office  ?  &c. — Answer,  No."   The  pro- 
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posal  also  contained  the  following 
agreement:* — "I  hereby  agree,  that 
the  particulars  mentioned  in  the 
above  proposal  shall  form  the  basis 
of  the  contract  between  the  assured 
and  the  Company  ;  and  if  there  be 
any  fraudulent  concealment,  or  un- 
true allegation  contained  therein,  or 
any  circumstance  material  to  this 
insurance  shall  not  have  been  fully 
communicated  to  the  said  Company, 
or  there  shall  be  any  fraud  or  mis- 
statement, all  money  which  shall 
have  been  paid  on  account  of  this 
insurance  shall  become  forfeited,  and 
the  policy  be  void."  The  policy  con- 
tained a  warranty  on  the  part  of  F., 
as  to  most  of  the  facts,  replied  to  in 
the  proposal,  but  not  as  to  questions 
twenty-one  and  twenty-two.  It  then 
provided  that  the  policy  should  be 
null  and  void,  and  all  moneys  paid 
by  F.  forfeited,  upon  F.  dying,  in 
certain  enumerated  modes  ;  "  or  if 
any  thing  so  warranted  as  aforesaid 
shall  not  be  true,  or  if  any  circum- 
stance material  to  this  insurance  shall 
not  have  been  truly  stated,  or  shall 
have  been  misrepresented  or  con- 
cealed, or  shall  not  have  been  fully 
and  fairly  disclosed  and  communi- 
cated to  the  said  Company,  or  if  any 
fraud  shall  have  been  practised  upon 
the  said  Company,  or  any  false  state- 
ment made  to  them  in  or  about  the 
obtaining  or  effecting  of  this  in- 
surance." Upon  an  action  on  the 
policy  against  the  Company,  it  ap- 
peared that  the  answers  to  questions 
twenty-one  and  twenty-two  were  not 
true. — Held,  reversing  the  decisions 
of  the  Courts  of  Exchequer  and 
Exchequer  Chamber  in  Ireland,  that 
the  Judge  was  wrong  in  directing 
the  jury,  that  if  they  found  the 
statements  both  false  and  material^ 
they  should  find  a  verdict  for  the 
defendants ;  and  that  the  questions 
which  the  Judge  ought  to  have  lefl 
to  the  jury  were,  first,  were  the 
statements  false ;  and  secondly,  were 
they  made  in  obtaining  or  effecting 
the  policy  ?  H.  L.  Anderson  v.  Fitz- 
gerald 475 
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Observations  on  the  fonn  of  this  po- 
licy and  its  ambiguity,  and  the  effect 
of  making  some  of  the  statements  in 
the  proposal  matters  of  warranty — 
per  Lord  St.  Leonanls.  H.  L.  An- 
derson V.  Fitzgerald  475 

A  bill  of  exceptions  should  state  what 
directions  the  Judge  gave  on  the 
particular  issue  raised,  as  it  is  mis- 
direction, not  non-direction,  which  is 
the  proper  subject  of  a  bill  of  excep- 
tions. Ibid 

POOR-LAWS. 
See  Registry  Appeals. 
Service  of  Process. 

1.  Two  Poor-law  rates  were  made  on 
certain  premises  on  the  2l8t  of  De- 
cember 1847,  and  21st  of  December 
1 848 ;  the  rated  premises  were  under 
£4  per  annum  value,  and  one  M. 
was  rated  as  immediate  lessor,  but  no 
person  ivas  named  as  occupier  in  the 
rate  book.  When  the  rates  were 
made,  A  held  the  premises  under 
a  lease  from  M.,  made  before  6  &  7 
Vic,^  c.  92,  he  being  then  the  imme- 
diate lessor ;  but  before  the  levy  of 
the  rate,  A  had  ceased  to  occupy  the 
premises,  and  the  plaintiff  in  1850 
became  the  occupier  as  yearly  tenant 
to  M.  The  rates  not  being  paid  by 
M.  within  four  months  after  the 
making  of  them,  the  plaintiff  was 
required  to  pay  them  as  occupier, 
and  he  having  refused,  the  premises 
were  distrained. — Held^  such  distress 
was  legal,  because  the  person  liable 
to  the  rate  cannot  set  up  an  error 
in  the  rate  book  as  a  defence  to  a 
distress  for  the  rate,  the  rate  being 
a  valid  rate.  Q.  B.  Rush  v.  Guar- 
dians  of  Roscommon  Union  14 

2.  Semble, — The  proper  course  would 
have  been  an  appeal  against  the  rate. 

Jbid 

3.  Under  1  &  2  Ftc,  c.  55,  s.  48,  the 
Poor-law  Commissioners  are  to  take 
order  for  the  performance  of  religious 
service  in  the  Workhouse,  and  to 
appoint  a  fit  person  to  be  chaplain,  to 
hold  office  during  pleasure,  provided 
that  in  such  appointment  preference 

'   shall  be  given  to  some  clergyman  of 
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the  Established  Church,  officiating 
within  the  parish  where  the  Work- 
house is  situate,  if  duly  qualified. — 
Held,  on  a  return  to  a  mandamus 
requiring  the  Commissioners  to  ap- 
point the  curate  of  the  parish  to  the 
office  (the  rector  having  waived  hb 
right),  that  the  Commissioners  are 
the  sole  judges  of  the  fitness  for  such 
office,  and  that  a  return,  setting  out 
that  in  their  discretion  and  judgment 
they  had  appointed  a  duly  qualified 
person^  could  not  be  questioned.  Q-  B. 
Regina  v.  Poor-law  Commissioners 

147 

4.  Held  also,  that  the  words,  "preference 
shall  be  given  to  some  clergyman  of 
the  Established  Church,  officiating 
within  the  parish,^  do  not  amount  V> 
an  exclusion  of  all  other  clergymen ; 
and  that  the  other  words,  *'  if  duly 
qualified,"  refer  to  something  of  which 
the  Commissioners  are  to  judge ; 
"  officiating  "  meaning  doing  the  doty 
of  an  office.  Ibid 

5.  Held  also,  that  mandamus  was  the 
proper  remedy,  because  the  title  of 
the  prosecutor  is  asserted  upon  a 
supposal  that  the  title  of  the  party  in 
possession  is  colorable  or  void;  quo 
warranto  does  not  lie  for  an  office 
held  during  pleasure.  Ibid 

6.  Semble. — ^In  applying  for  the  con- 
ditional order,  the  party  benefited  was 
the  party  in  whose  name  the  cause 
should  be  entitled.  Ibid 

7.  Where  a  voting  paper  for  the 
election  of  a  Poor-law  guardian  was 
signed  by  a  proxy,  duly  authorised, 
but  which  paper  did  not  contain  on 
the  face  of  it  the  name  of  the  person 
authorising  the  proxy  to  vote : — Held, 
that  votes  given  by  such  voting  paper 
were  properly  rejected,  the  paper  not 
being  in  conformity  with  the  election 
orders  of  the  Poor-law  Commiaaioners. 
Q.  B.  Regina  v.  Austin  441 

8.  Held  also,  the  6  &  7  Vie.,  c.  92,  s.  23, 
having  provided  a  special  tribunal  for 
the  decision  of  such  questions,  this 
Court  would  not  grant  a  quo  war- 
ranto.  Ibid 
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.  An  efitate.was  sold  in  the  Incumbered 
Estates  Court,  and  the  statute  12  &  13 
Vic^  c.  77,  declares  that  the  purchaser 
of  such  sold  estate  shall  bold  the  same 
discharged  '*  from  all  rights,  titles, 
charges  and  incumbrances  whatso- 
ever,*'  &c.  At  the  time  of  the  sale, 
there  were  arrears  of  poor-rate  due 
out  of  some  of  the  denominations  sold. 
Heldy  that  the  purchaser  was  liable 
for  such  arrears,  and  that  the  lands 
might  be  distrained  on  for  same ;  the 
poor-rate  not  being  a  charge  withjn 
the  terms  of  the  section.  Q.  B.  Lalfy 
V.  Concannon  557 

POSTEA. 
See  Amendment. 

POWER. 
See  Will. 

PRACTICE. 

See  Respective  Titles. 

PRESENTMENT. 
See  Commissioners  OF  Dbainaoe. 

PRINCIPAL  AND  AGENT. 
See  Pleading. 
Salvage. 

PROCESS  AND  PRACTICE  ACT. 
See  Costs. 
Jury. 

An  error  in  the  description  of  a  party 
in  a  writ  of  summons,  and  copy  served, 
which  is  not  calculated  to  mislead,  is 
a  mere  technical  one,  and  as  such  can 
be  amended  under  the  3rd  section  of 
the  Process  and  Practice  Act.  Being 
only  an  irregularity,  and  not  rendering 
the  writ  a  nullity,  it  will  be  waived  by 
the  delay  of  the  defendant,  and  by 
suffering  the  plaintiff  to  take  a  step  in 
the  cause.    E.    Stephens  v.  O'Beime 

66 
PROXY. 
See  Poor-laws. 

QUANTUM  MERUIT. 
See  Attorney. 


QUARTER  SESSIONS. 

1.  An  indictment  for  perjury  charged  that 
a  civil-bill  came  on  to  be  tried  in  due 
form  of  law,  and  was  tried  by  the 
Assistant-Barrister  for  the  county,  on 
which  trial  the  prisoner  (being  defend- 
ant in  the  civil-bill)  appeared,  and 
was  then  and  there  duly  sworn  before 
the  Assistant-Barrister,  he  having 
sufficient  and  competent  authority  to 
administer  said  oath.  HeU  that  the 
indictment  was  sufficient ;  and  that  it 
was  not  necessary  to  aver  that  the 
civil-bill  was  for  a  cause  of  action 
within  the  jurisdiction  of  the  Civil-bill 
Court.     Cr.  Ap.  Regina  v.  Lawlor 

507 

2.  Held  also  that  the  Court  of  Quarter 
Sessions  had  jurisdiction  to  try  a 
case  of  perjury.  Ibid 

3.  Heldalsot  that  the  Barrister  had  juris- 
diction to  award  the  costs  and  expen- 
ses of  such  prosecution  to  the  prose- 
cutor. Ibid 

QUO  WARRANTO. 
See  Mandamus. 

1.  Where  a  voting  paper  for  the  election 
of  a  Poor-law  guardian  was  signed 
by  a  proxy,  duly  authorised,  but 
which  paper  did  not  contain  on  the 
face  of  it  the  name  of  the  person 
authorising  the  proxy  to  vote : — Held^ 
that  votes  given  by  such  voting  paper 
were  properly  rejected,  the  paper  not 
being  in  conformity  with  the  election 
orders  of  the  Poor-law  Commissioners. 
Q.  B.    Regina  v.  Austin  441 

2.  Held  also,  the  6  <&  7  Vic.,  c.  92,  s.  23, 
having  provided  a  special  tribunal  for 
the  decision  of  such  questions,  thi^ 
Court  would  not  grant  a  quo  war- 

'    ranto.  Ibid 

RATES  AND  RATING. 
See  Poor-laws. 

Registry  Appeals. 

RECEIVER  OF  DROITS. 
See  Salvage. 

bECOGNIZANCE. 

See  Error. 
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RECORD. 
See  Error. 

RECOVERY. 
See  FiKB  AND  Recovebt. 

REJOINDER. 
See  Pleadiko. 

REGISTRY  APPEALS. 

1.  By  the  3rd  section  of  12  &  13  Ftc, 
c.  85,  it  is  enacted  that  every  man 
of  full  age,  in  occupation  of  a  house 
within  the  borough  of  D.,  shall,  if 
duly  enrolled,  be  a  burgess,  provided 
that  no  one  is  to  be  enrolled  unless 
rated  in  respect  of  the  occupied  pre- 
mises  to  poor-rates,   and   unless  he 
shall  have  paid  on  or  before  the  31st 
of  August  in  each  year  all  the  rates 
specified  in  the  schedule  to  the  Act, 
as  shall  have  become  payable  by  him 
in   respect  thereof,   except  such    as 
shall  become  payAble  within  six  ca- 
lendar  months  before    said   31st  of 
August ;  and  by  c.  9I»  the  CoUector- 
Greneral  of  Taxes  is  directed  to  de- 
clare  a  poundage  rate ;   and  every 
such   rate  is  to  be  collected,  levied 
and  paid  by  instalments,  in  case  the 
Collector-General  shall  so  think  fit: 
and*  in  case  he  shall  determine  that 
the  rates  shall  be  paid  by  instalments, 
he  shall  give  notice  to   that  effect ; 
and  from  and  after  the  publication 
of  such  notice,   the   rates    shall   be 
deemed  due  and  payable.    The  Col- 
lector-General published  a  notice  ac- 
cordingly, declaring  that  the  rate  had 
been  made,  and  declaring  it  payable 
by  instalments  on  the  1st  of  January, 
1st   of  July,    and    1st   of  October. 
— Heldt   per    Lefrot,    C.  J.,    and 
Cramfton,  J.,   that  the    entire    of 
said  rate  should  be  paid  on  or  before 
the  31st  of  August  in  each  year,  to 
entitle  the  rate-payer  to  be  enrolled 
as  a  burgess.    Sed^  per  Peerin,  J., 
and  Moore,  J.,  the  payment  of  the 
first  instalment  was  sufficient  for  that 
purpose.    Q.  B.    In  re  Brennan  162 

2.  A  notice  of  claim   to  be  rated  in 
•     respect  of  premises,  qualifying   as  a 
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voter  under  13  &  14  Vie^  c  69,  sec 
110,  is  sufficient  if  signed  wriih  the 
name  of  the  claimant,  in  the  hand- 
writing of  another  person,  by  the 
authority  of  the  claimant.  Ex.  Ch. 
3PNiffe  ap.  JPTieman  resp.         186 

3.  A  yearly  tenant  of  rated  premises  let 
the  shop  and  adjoining  parlour,  part 
of  the  premises,  to  a  stranger,  at  a 
rent;  a  door  opened  from  the  shop 
into  the  street,  through  which  the 
occupier  had  ingress  and  egress,  and 
'  had  exclusive  control  over  it ;  a  hall- 
door  opened  into  the  same  street,  and 
a  passage  led  from  it  throngh  the 
house  to  back  premises ;  a  door  opened 
from  the  pHrlour  adjoining  the  shop 
into  this  passage;  the  yearly  tenant 
occupied  the  upper  stories  of  the 
house,  and  his  mode  of  ingress  was 
through  the  hall-door. — Heldy  that 
the  occupation  of  the  upper  stories 
was  not  an  ownership  or  occupation 
of  the  entire  of  the  rated  premises, 
within  the  meaning  of  13  &  14  Fie., 
c.  69,  s.  5.  £x.  Ch.  Bratfy  ap.  JRyan 
resp.  187 

4.  On  revision  of  the  lists  of  persons 
claiming  to  be  entitled  to  vote  at 
elections,  when  no  objection  has  been 
served  on  a  claimant,  and  none  made: 
Heldj  that  the  Assistant-Barrister  has 
no  jurisdiction  to  require  the  claimant 
to  give  evidence  of  his  right  to  have 
his  name  inserted  on  the  list.  Ex.  Ch. 
Boon  ap.  Moffait  resp.  J90 

5.  Held  €dsOj  a  claim  to  be  registered 
for  a  city  or  borough  need  not  be 
signed   by  the  claimant   personally. 

Ibid 

6.  The  Collector-General  of  Rates  for 
the  borough  of  Dablin  declared  the 
poundage  rate  payable  and  leviable  in 
respect  of  the  poor-rate,  and  signed 
the  entries  thereof  in  the  rate  Ikm^ 
pursuant  to  12  <&  13  Ffc,  c.  91,  on 
the  Ist  of  January  1863,  but  had  on 
the  30th  of  December  1852  published 
notices  of  the  poundage  rate' being 
payable  by  instalments,  one  of  which 
instalments  was  payable  on  the  3 Ist 
of  December   1852,    A  claimant  to 
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vote  at  Parliamentary  elections  for 
the  borough  had  paid  all  his  poor- 
rates  on  the  Ist  of  July  1853,  save 
those  in  this  notice  of  the  consolidated 
rate  entered  in  the  Collector-General's 
book;  and  at  the  revision  of  voters 
his  name  was  objected  to  because  of 
the  non-payment  of  these  rates.  Held^ 
that  such  rate  was  not  one  payable 
within  13  &  14  Fi'c.,  c.  69>  s.  5,  before 
the  1st  of  January  1853,  and  that  its 
non-payment  did  not  disqualify  the 
claimant.  Ex.  Ch.  Ryan  ap.  Bates 
resp.  191 

7.  A  claimant's  name  was  placed  and 
returned  by  the  Town-clerk  on  list 
No.  7,  as  entitled  to  votn  for  the  city 
of  Dublin ;  an  objection  was  in  due 
time  taken  to  his  name  being  retained 
on  this  list,  and  notice  thereof  duly 
served.  The  claimant  served  notice 
on  the  Town-clerk  of  his  claim  to  be 
put  on  list  No.  12,  and  he  was  by  him 
returned  on  that  list  as  a  £10  lease- 
holder. No  objection  to  this  claim 
was  taken  or  served  on  him  or  on  the 
Town-clerk.  On  the  revision  of  list 
No.  7»  it  was  proved  that  the  claimant 
held  an  office  which  disqualified  him 
from  voting,  and  his  name  was  ex- 
punged from  that  list ;  but  when  list 
No.  12  was  revising,  this  general 
disqualification  was  suggested,  and  it 
was  contended  that  as  no  notice  of 
objection  to  his  being  on  list  No.  12 
had  been  served,  the  Barrister  had  no 
jurisdiction  to  inquire  into  the  case. 
Heldj  that  when  the  Registry  is  correct 
on  the  face  of  it,  the  Barrister  has  no 
authority  to  inquire  into  the  case 
(except  in  the  case  of  death),  unless 
an  objection  has  been  taken,  and  un- 
less there  be  an  objection  attached  to 
the  claimant's  name  on  the  list  as 
taken,  and  notice  of  it  served;  the 
attendance  of  the  voter  on  production 
of  any  evidence  is  not  to  be  required. 
Ex.Ch.  Collins  VL^.MoffaUres^.  194 

S,  Held  alsoj  where  a  name  is  erro- 
neously expunged  fix)m  the  list  of 
voters,  this  Court  will  make  an  order 
to  have  it  restored.  Ibid 

9.  Under  the  provisions  of  the  13  &  14 
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Ftc,  c.  69,  certain  lists  of  electors  ft)r 
boroughs  are  to  be  prepared  according 
to  forms  numbered  7,  8  and  9  re- 
spectively in  a  schedule  to  the  Act. 
Claimants  omitted  from  these  lists  are 
to  give  notice  to  the  Town-clerk  of 
the  borough,  of  claims  to  be  inserted 
in  whatever  list  the  claimant  may 
consider  himself  included,  pursuant  to 
the  forms  in  the  schedule ;  and  persons 
objecting  to  names  being  on  the  list 
must  serve  notice  of  objection  ac- 
cording to  form  No.  14  in  the  schedule. 
Two  lists  only  were  prepared  by  the 
Town-clerk  of  T. — one  corresponding 
to  list  No.  7  in  the  schedule,  the  other 
to  list  No.  8.  No  list  corresponding 
with  No.  9  was  prepared.  A  claimant 
sought  to  be  admitted  to  be  inserted 
in  list  "  No.  3,"  and  was  objected  to, 
though  it  was  admitted  he  would  have 
been  entitled  to  be  inserted  in  a  list 
corresponding  with  No.  9  in  the  sche- 
dule. The  Barrister  held  the  notice 
of  claim  and  of  objection  bad,  for 
uncertainty.  Held  on  appeal,  that 
the  notice  was  sufficiently  certain, 
and  even  if  inaccurate,  it  was  cured 
by  the  1 15th  section  of  13  &  14  Ftc, ' 
c.  69.  Ex.  Ch.  Murphy  ap.  Connor 
resp.  203 

10.  Held,  that  the  headings  of  forms  in 
the  schedules  to  the  Act  are  no  part 
of  the  Act.  Ibid 

11.  Where  sufficient  appears  on  the  case 
reserved  by  the  Barrister  to  enable 
the  Court  to  give  judgment  as  to 
retaining  a  name  on  a  list  of  claim- 
ants, this  Court  will  not  remit  the 
case  for  amendment,  but  decide  on 
the  reservation,  either  by  expunging 
or  inserting  the  name.  Ibid 

REMITTER. 
See  Fine  and  Recovery. 

RENEWAL. 
See  Landlobd  and  Tenant,  1,  2. 

RENT. 
See  Landlord  and  Tenant. 

REPLEVIN. 
See  Poor-law. 
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RETAINER. 
See  Attobnst. 


See 


RETURN. 
Mahdamus. 
SciBE  Facias. 
Sheriff. 


REVERSION. 
See  Landlord  and  Tenant. 

REVIVOR. 
See  Suggestion. 

1 .  New  trustees  of  a  marriage  settlement, 
having  been  appointed  bj  virtue  of 
the  Trustee  Act,  were  by  order  of 
this  Court  made  conusees  of  a  judg- 
ment, part  of  the  settled  property, 
and  as  such  were  allowed  to  issue  a 
writ  of  revivor  to  revive  said  judg- 
ment.    Q.  B.    Stopford^.  Evans  76 

2.  A  conditional  order  will  be  granted 
to  revive  a  judgment,  when  the  time 
for  payment  has  not  arrived,  the  time 
being  dependant  on  a  life  still  in 
being.  Q.  B.  FUhbOume  v.  Free- 
man  226 

SALVAGE. 

1.  A  ship  having  been  stranded  on  a  bank 
near  D.,  A,  as  receiver  of  droits,  and 
also  acting  as  Lloyds'  agent,  assisted 
in  getting  the  vessel  off  the  bank,  and 
employed  tug-boats  and  men  for  that 
purpose:  to  enable  the  vessel  to  be 
moved,  a  portion  of  her  cargo  was 
placed  on  board  a  tug-boat,  abd  con- 
veyed to  D.  On  the  arrival  of  the 
goods  at  D.,  A  detained  them  under 
a  claim  for  salvage,  and  also  until  he 
was  paid  fees  claimed  by  him  as 
receiver  of  droits,  for  the  time  the 
goods  were  in  his  custody,  which  fees, 
B,  as  agent  for  the  shippers,  paid 
under  protest. — Held^  that  an  action 
was  maintainable  by  B,  to  recover 
back  the  money  so  paid,  he  having 
been  dealt  with  by  A  as  principal, 
and  having  paid  the  money  out  of 
his  own  pocket.  Q.  B.  Coatesworth 
V.  Walsh  93 

2.  Held  also  J  that  as  receiver  of  droits,  A 
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was  not  entitled  to  the  fees  claimed, 
such  fees  being  only  payable  to  him 
for  his  services  while  emplojed  in 
saving  the  vessel,  and  could  only  be 
claimed  as  against  the  owners  of  the 
vessel,  and  that  he  had  no  lien  on  the 
goods  for  them.  Ihid 

3.  Held  also,  that  A  was  entitled  to  set-oiT 
for  his  services  and  expenses  incurred 
by  him  as  a  salvagor,  under  the  sta- 
tute 9  &  10  Ftc,  c.  99.  I^ 

SATISFACTION  OF  JUDGMENT. 

See  JUDGBCERT. 

SCIRE  FACIAS. 
See  Pi.KADnfo,  1,  2,  3. 
Skbyice  of  Process. 

A  set.  fa^  issued  by  the  assignee  of 
a  judgment,  directed  the  Sheriff  to 
make  known  as  well  ^  to  the  heirs 
of  the  conusor  of  the  said  judgment, 
as  also  to  the  several  tenants  to  the 
lands  and  tenements  which  were  of 
the  said  conusor,  dsc.,  to  show  if  thej 
have  or  know  any  thing  to  say  for 
themselves  wherefore  the  debt  and 
damages  aforesaid  ought  not  to  he 
made,  &C.,  according  to  the  said  re- 
covery." The  Sheriff  returned  that 
he  had  '*  made  known  to  t^e  withio- 
named  A,  B  and  C,  heiresses-at-law 
of  the  said  conusor,  and  also  to  D 
and  E,  tenants  to  the  lands  and  pre- 
mises within-mentioned.**  Held,  that 
though  the  words,  "the  lands,"  in 
the  set.  fa.  meant  "  all  the  lands," 
they  had  not  that  signification  neces- 
sarily in  the  return,  and  that  it  was 
therefore  bad  on  special  demarrer, 
for  ambiguity.  E.  FoUrell  v.  Grif- 
fih  131 

Held  also,  it  is  sufficient  in  a  sci.  fs, 

at  suit  of  assignee  of  a  judgment,  to 

pray  judgment    ''accoi^ing   to  the 

said  recovery,"  without  the  addition 

'  of   the    words,    "  and    assignment" 

Ihid 

Quaere — ^Necessary  to  specify  the  linda 
by  nanns,  in  the  return  ?  Ihid 

SECURITY  FOR  COSTS. 
1.  A  plaintiff,  resident  out  of  the  joria- 
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"diction,  filed  his  sammons  and  plaint, 
and  the  defendant  thereupon  served 
•a  preliminary  notice,  calling  on  the 
plaintiff  to  give  secaritj  for  costs, 
which  notice  not  being  complied  with, 
notice  of  a  motion  to  the  Court  for 
that  purpose  was  served  upon  the 
plaintiff,  grounded  upon  an  affidavit 
that  the  defendant  had  a  just  and 
legal  defence  upon  the  merits;  and 
pending  this  notice,  defendant  filed 
his  defence,  notifying  to  the  plaintiff 
that  he  did  not  thereby  intend  to 
waive  his  right  to  security  for  costs. 
Held^  that  the  filing  of  this  defence 
was  no  waiver  of  the  defendant's 
right  to  security  for  costs,  and  that 
the  affidavit  of  the  defendant  was 
sufficient  for  that  purpose.  Q.B. 
Taylor  V.  Lowe  223 

2.  An  affidavit  of  merits,  on  belief  that 
defendant  had  a  good  and  legal  de- 
fence on  the  merits — Held^  sufficient 
to  justify  an  order  for  security  for 
costs ;  but  an  affidavit  of  merits,  sta- 
ting that  the  defendant  had  a  just 
and  vatid  defence  at  law  upon  the 
inerits — Held^  insufficient.  Q.  B. 
S^feneer  v.  Campion  231 

See  also  Shaw  v.  Craig.      Q.  B.     note 

Ibid 

3.  On  an  application  to  compel  the 
plaintiff  to  give  security  for  costs, 
under  the  52nd  section  of  the  Com- 
mon Law  Procedure  Act  (16  &  17 
Ftc.,  c.  113),  it  is  sufficient  if  the 
defendant's  affidavit  states  that  he 
has  a  good  defence  on  the  merits. 
The  affidavit  need  not  state  the  na- 
ture of  the  defence.  C.  P.  E^^re  v. 
Sparks  542 

SERVICE  OF  PROCESS. 
See  Ejectment. 

1 .  Service  of  a  sei,  fa,  substituted  on 
a  person  who  had  acted  as  attorney 
for  the  conusor,  and  also  on  one 
who  had  acted  as  his  agent,  notice 
of  the  order  being  given  to  the  cre- 
ditors of  the  conusor,  who  were  in 
possession  of  his  property.  Q.  B. 
Carhoright  v.  Ball  31 

2.  The  31st  section  of  the  Common  Law 
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Procedure  Act  applies  to  actions^  of 
ejectment,  and  the  provisions  of  it 
are  mandatory ;  and  service  of  the 
plaint  will  not  be  held  good,  where 
the  indorsement  on  the  writ  is  not 
made  within  the  time  limited  by  that 
section.     Q.  B.     Vandekur  v.  Smith 

86 

3.  QtUBre — The  proper  mode  of  serving 
the  writ  of  summons  and  plaint  in 
ejectment  against  the  guardians  of 
a  Poor-law  union,  under  the  16  &  17 
Vic.,  c'  1 13  ?   C.  P.    White  v.  Adair 

109 

4.  The  temporary  absence  of  a  defend- 
ant out  of  the  jurisdiction,  if,  for 
example,  attending  Parliament,  is  not 
ground  to  justify  a  substitution  of 
service.  Q.  B.  M*Donough  v.  Ma- 
cartney 239 

5.  The  Court  has  no  power  to  substitute 
service  on  a  defendant  residing  out  of 
the  jurisdiction  of  the  Court,  in  a 
case  in  which  the  cause  of  action 
has  arisen  out  of  its  jurisdiction.  E. 
Collins  V.  De  Montmorency  473 

SET-OFF. 
See  Costs. 
Pleading. 

SETTLEMENT. 
See  Fine  and  Recovbrt. 

SETTING  ASIDE  PROCEEDINGS. 
See  Pleading. 

1.  Sundays  are  not  to  be  reckoned  in 
notices  of  trial  or  notices  of  inquiry. 
The  ten  days'  notice  of  trial  must 
therefore  be  counted  exclusive  of 
Sunday.  Q.  B.  Kennan  v.  Garde  20 

2.  The  finding  of  a  Coroner's  jury  can 
only  be  quashed  for  defects  apparent 
on  the  face  of  the  inquisition,  or  for 
the  misconduct  of  the  Coroner.  An 
allegation,  therefore,  of  the  insuf- 
ficiency of  the  evidence  returned  by 
the  Coroner  to  support  the  finding, 
is  not  ground  adequate  to  rest  an 
application  to  set  aside  the  inqui- 
sition.    Q.  B.     In  re  Casey  22 

3.  To  summons  and  plaint,  for  use  and 
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occupation,  defendant  pleaded  that  he 
is  not  indebted  in  the  sum  in  the 
suihmons  and  plaint  mentioned,  for 
the  use  and  occupation  of  the  pre- 
mises, as  he  heretofore  discharged  the 
same. — Held^  that  such  defence  was 
bad,  either  as  amounting  to  the  ge- 
neral issue  or  to  a  defence  of  pay- 
ment; and  if  the  latter,  the  time 
and  manner  of  payment'should  have 
been  indorsed  or  specified,  and  should 
therefore  be  set  aside;  but  as  the 
action  was  brought  for  a  small  sum 
of  money,  the  Court  gave  no  costs 
of  the  motion.  Q.  B.  Russell  v. 
Nelson  229 

4.  A  plaint  omitting  the  indorsement 
required  by  the  7th  General  Order 
is  irregular,  and  such  irregularity 
may  be  taken  advantage  of  after  the 
filing  of  the  plaint ;  the  filing  of  the 
plaint  not  amounting  to  a  step  taken 
after  knowledge  of  the  irregularity, 
under  the  179th  General  Order.  Q.B. 
Powell  V.  Price  232 

5.  Where  a  summons  and  plaint  was 
served  on  the  9th  of  May,  and  the 
defendant  on  the  ^rd'  day  of  the 
same  month  served  a  notice  of  motion 
to  set  it  aside  for  irregularity,  as  not 
containing  a  sufficient  description  of 
the  plaintiff's  residence,  the  Court 
Held,  that  the  application  was  too 
late.     C.  P.     Roche  v.  Wilson    ^52 

6.  A  summons  and  plaint,  not  indorsed 
as  required  by  the  General  Order, 
is  liable  to  be  set  aside  for  irregu- 
larity. The  filing  of  the  summons 
and  plaint  is  not  a  fresh  step  after 
knowledge  of  the  irregularity,  under 

•  the  1 79th  General  Order.  C.P.  Fitz- 
gerald V.  Browne  253 

7.  The  Court  will  not  set  aside  a  writ 
of  summons  and  plaint,  if  signed  by 
Counsel,  on  the  ground  that  it  con- 
tains several  counts  varying  the  cause 
of  action,  where  the  plaintiff  does  not 
appear  to  have  unnecessarily  re-sta- 
ted his  complaint,  with  a  view  to 
oppress  or  embarrass  the  defendant. 
C.  P.     Harrison  v.  Lynch  527 


SHERIFF. 

SHERIFF. 
1.  A  and  B,  on  the  30th  of  May,  is- 
sued ay?. /a.  against  the  goods  of  C, 
and  there  was  delivered  therewith  a 
letter  from  A  and  B  to  the  Sheriff; 
stating  *'that  they  did  not  wish  to 
sell  at  present,  unless  he  was  forced 
by  some  other  execution  creditor, 
their  object  being  to  protect  the  pro- 
perty for  the  good  of  all  the  creditors 
of  C,  as  the  property  would  be  forth- 
coming; they,  placing  reliance  and 
confidence  in  C,  did  not  wish  any 
exposure  at  the  present."  On  the 
3rd  of  June  they  wrote  a  second 
letter,  stating,  'Hhey  supposed  the 
Sheriff  had  taken  possession  under 
the  execution  ere  that;  if  he  had 
not,  they  directed  him  to  do  so,  as 
they  apprehended  other  executions 
would  be  sent  in  shortly,  and  di- 
recting the  Shenff  to  expose  the 
defendant  in  execution  as  little  as 
possible,  as  they  had  confidence  in 
him  ;  and  that  if  a  bailiff  were  sent, 
he  should  act  as  discreetly  as  pos- 
sible." The  Sheriff  seized  on  the  5th 
of  June,  and  on  the  following  day 
an  execution  at  the  suit  of  £  and 
F  came  in.  The  Sheriff  sold  on  the 
10th,  and  paid  a  portion  of  the  pro- 
ceeds to  A  and  B,  retaining  the  bal- 
ance in  his  hands ;  and  on  the  15th 
of  June,  he  made  a  return  to  the 
writs  at  the  suit  of  E  and  F,  stating, 
that  he  had  no  goods  in  his  hands, 
save  those  seized  under  the  prior 
execution.  On  the  6th  of  November, 
he  made  a  return  to  tlie  first  writ, 
stating  he  had  levied  £211,  out  of 
which  he  paid  £106  to  A  and  B, 
and  that  he  retained  the  balance  in 
his  hands  in  consequence  of  con- 
flicting claims.  On  the  10th  of  No- 
vember an  application  was  made  to 
the  Court  of  Exechequer  by  A  and 
B,  requiring  him  to  amend  his  re- 
turn, and  to  pay  over  to  them  the 
balance  in  his  hands.  The  Sheriff 
appeared  on  that  motion,  as  also 
Counsel  on  .behalf  of  E  and  F ;  and 
the  Sheriff  applied  for  an  interplea- 
der order.  The  Court  refus^  to 
hear  Counsel  on  behalf  of  £  and  F, 
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and  directed  the  Sheriff  to  pay  over 
the  balance  to  A  and  B. 
An  action  having  been  brought  by  E 
and  F  against  the  Sheriff,  for  money 
had  and  received,  a  special  verdict 
was  found,  setting  forth  the  above 
facts. — Heldj  affirming  the  judgment 
of  flie  Court  of  Exchequer,  that  un- 
der the  circumstances  the  Sheriff  was 
responsible  to  the  plaintiffs  for  mo- 
ney had  and  received  to  their  use. 
Ex.  Ch.    Kirtoan  v.  Jennings        48 

2.  Held  aUoy  that  the  order  made  by 
the  Court  of  Exchequer  was  no  an- 
swer to  the  plaintiffs'  action,  they 
not  being  parties  to  that  order.     Ibid 

3.  Ifeld  aho,  that  the  effect  of  the 
letters  of  30th  of  May  and  3rd  of 
June  was  to  suspend  the  execution 
of  the  writ  by  sale  of  the  goods, 
until  and  unless  another  execution 
came  in.  Ibid 

4.  Held  also^  that  the  suspension  order 
operated  as  a  withdrawal  of  the  exe- 
cution; and  the  writ  lodged  subse- 
quently^ in  point  of  time  acquired 
priority  in  point  of  law  over  the 
first  writ.  Ibid 

5.  Where  a  Sheriff's  return  to  a  writ 
oifi.  fa.  is  so  informal  as  to  be  cal- 
culated to  deprive  the  plaintiff  of  the 
fruits  of  his  execution,  or  seriously 
embarrasses  him  in  bringing  an  ac- 
tion against  the  Sheriff,  the  Court 
will,  on  motion,  compel  him  to  amend 
it.    E.    Harris  v.   O' Meagher    129 

6.  Prior  to  the  Common  Law  Procedure 
Act,  a  defendant  cannot  be  detained 
under  a  ca,  sa.  until  the  poundage 
fees  and  expenses  of  the  execution 
were  paid,  if  he  tendered  the  sum 
marked  on  the  writ.  Ex.  Ch.  Chad- 
wick  V.  Atkinson  425 

7«  Where  a  return  is  good  on  the  face 
of  it,  the  Court  wUl  not  compel  a 
Sheriff  to  amend  the  return,  but  will 
leave  the  complainant  to  his  remedy 
by  action,  if  the  matters  suggested 
on  the  affidavits  be  triable  by  that 
form  of  procedure.  Q.  B.  Gumming 
V 428 


8.  X  fieri  facias  having  issued  againfft 
the  goods  and  chattels  of  A.,  was 
lodged  with  the  Sheriff  (the  defend- 
ant), on  the  27th  of  October,  and 
on  the  28th  the  Sheriff  seized.  On 
the  29th,  two  notices  were  served 
on  defendant  by  creditors  of  A.,  cau- 
tioning him  against  seizing  or  selling 
said  goods,  except  on  behalf  of  as- 
signees, to  be  thereafter  appointed 
in  the  Court  of  Bankruptcy.  The 
sale  proceeded,  and  during  its  pro- 
gress the  landlord  (plaintiff)  claimed 
a  year*8  rent  as  due  out  of  the  pre- 
mises occupied  by  A.  The  goods 
were  sold,  and  on  the  5th  of  Novem- 
ber a  commission  of  bankruptcy  is- 
sued, and  on  the  24th  of  November 
an  assignee  was  appointed,  who  re- 
quired the  defendant  to  pay  him  the 
proceeds  of  the  sale.  The  Sheriff 
applied  for  an  interpleader  order,  and 
pursuant  to  its  terms  he  lodged  in 
Court  the  sum  levied.  An  issue 
being  directed  by  the  Court,  between 
the  execution  creditor  and  assignee, 
the  result  was  that  the  title  of  the 
assignee  was  established;  the  land- 
lord (plaintiff)  thereupon  applied  to 
the  Court  to  direct  the  money  to  be 
paid  to  him  ;  but  this  application  was 
refused,  and  the  money  was  drawn 
out  of  Court  by  the  assignee.  Heldy 
that  the  Sheriff  was  liable  to  an 
action  under  the  statute  of  Anne^ 
by  the  landlord,  for  not  paying  one 
year's  rent.      Q.B.      Gill  y.  Wilson 

544 

9.  Held  also,  that  a  claim  by  an  as- 
signee, of  a  bankrupt  does  not  dis- 
place the  landlord's  right  to  distress. 

Ibid 

10.  Held  alsoj  that  the  goods  were  not 
the  property  of  the  assignee,  because 
no  commission  of  bankruptcy  had 
issued  at  the  time  of  the  sale.       Ibid 

1 1.  Held  alsOf  that  the  application  made 
to  the  Court  to  draw  out  the  money 
did  not  affect  the  plaintiff's  right 
of  action.  Ibid 

12.  A  writ  of  ca,  sa.  was  lodged  with 
the  Sheriff,  who  arrested  T.  W.  in- 
stead   of    H.  W.,   the   real    debtor. 
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Having  bim  in  custodj,  be  took  bim 
to  the  establiBhment  of  tbo  defend- 
ant (the.  plaintiff  in  tbe  execution), 
who,  being  from  home,  his  foreman, 
in  answer  to  an  inquiry  from  the 
Sheriff's  bailiff,  told  him  T.  W.  was 
the  real  defendant.  Thereupon  the 
Sheriff  conveyed  T.  W.  to  the  mar- 
shalsea ;  and  afterwards,  an  applica- 
tion being  made  to  discharge  T.  W. 
from  custody,  at  the  defendant's  re- 
quest, tbe  motion  for  tbe  discharge 
of  T.  W.  was  deferred  until  the  fol- 
lowing day,  when  defendant,  having 
discovered  bis  mistake,  notified  to  the 
Sheriff  that  tbe  wrong  person  was 
in  custody;  and  the  Court  discharged 
T.  W.,  who  then  brought  an  action 
against  the  Sheriff  for  false  impri- 
sonment, and  judgment  having  gone 
by  default^  damages  were  assessed, 
and  paid  by  the  Sheriff.  The  She- 
riff then  brought  an  action  against 
the  defendant,  alleging  a  false  and 
wilful  representation  by  the  foreman 
of  the  defendant,  whereby  be  was 
induced  to  detain  T.  W.  in  custody. 
Held,  there  was  no  evidence  to  con- 
nect the  defendant  with  the  repre- 
sentation of  his  foreman,  and  that 
such  representation  was  not  false  or 
wilful,  inasmuch  as  it  was  made  in 
answer  to  the  Sheriff's  inquiries,  and 
when  made,  was  believed  to  be  true. 
Q.B.     Kinakany.Mafyn  565 

SHIPS  AND  SHIPPING. 

See  Salvage. 


SHOWING  CAUSE. 
See  Affidavit. 


SPECIAL  JURY.         y/r; 
See  JoBT.  ^  ' 

1.  An  issue  directed^by  the  Incumbered 
Estates  Court  was,  by  the  order,  to 
be  tried  by  a  special  jury;  and  the 
plaintiff  having,  in  pursuance  of  8  and 
9  Vic,  c.  109,  obtained  a  writ  of 
summons,  and  framed  the  issue  accor- 
dingly, obtained  in  this  Court  an 
order  for  the  special  jury  in  tbe  usual 
way.      At  the  trial,  the  Judge,  not 
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being  asked  for  that  purpose,  did  not 
give  a  certificate  that  it  was  a  fit  case 
for  a  special  jury;  but  some  time 
after,  on  the  request  of  plaintiff's 
Counsel,  the  Judge  gave  a  certificate 
to  that  effect,  which  did  not  appear  on 
the  back  of  the  record.  Held^  that 
the  Taxing-officer  was  right  in  allow- 
ing the  costs  of  the  special  jury  to 
the  plaintiff.   Q.B.  Bodkin  y.  Leaky 

36 

2.  The  Court  will  grant  an  absolate 
order  in  the  first  instence  for  a  special 
jury  under  the  old  practice,  profided 
sufficient  ground  be  laid  for  the  appli- 
cation.   Q.  B.  Fleming  v.  Ttnflar  75 

3.  An  indictment  for  libel  having  been 
found  by  the  Term  grand  jury  in  the 
Court  of  Queen's  Bench,  the  traverser 
pleaded  in  abatement,  that  two  of  the 
grand  jurors  were,  at  the  time  of  their 
being  summoned  and  serving  on  tbe 
jury,  beyond  the  age  of  sixty  years, 
and  that  another  juror  was  not  resident 
in  the  county  of  the  city  of  Dublin. 
Held,  that  the  Jury  Act,  3  &  A  W. 
4,  c.  91|  does  not  apyly  to  Term  grand 
juries  in  the  Queen's  Bench,  and  that 
therefore  such  pleas  were  bad.  Q.B. 
Regina  v.  Dujfy  88 

4.  Held  aleoj  that  the  objection  as  to 
age  was  ground  of  exemption,  not  of 
disqualification.  Ibid 

5.  In  an  action  on  a  policy  of  insurance, 
commenced  before  the  16  &  17  Vie,, 
c.  1 13  (The  Common  Liaw  Procedure 
Act),  the  venue  being  laid  in  a  county 
of  a  city,  the  Court  permitted  a  special 
jury  to  be  struck,  according  to  the 
practice  existing  before  that  Act,  on 
an  affidavit  showing  that  the  plaintiff 
was  possessed  of  considerable  influence 
in  the  place  where  the  venue  was  laid, 
and  that  several  of  his  relatives  would 
be  on  the  panel.  C.  P.  Barron  v. 
West  of  England  Insurance  Co.  112 

6.  The  order  for  a  special  jury  under 
the  old  system  may  be  made  ex  parte. 
Q.B.    Dickson  y.Denrocke        241 

7.  In  an  action  commenced  before  the 
1st  of  January  1354,  the  defendant 
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had  obtained  an  order  for  a  special 
jury,  which  was  struck  accordingly. 
The  plaintiff  afterwards  entered  a  rule 
to  discontinne Held^  that  the  de- 
fendant was  entitled,  as  against  the 
plaintiff,  to  the  costs  of  the  special 
jury.  C.  P.  Johnson  v.  Jf.  G,  W, 
Railway  Co.  251 

8.  Wliere,  in  an  action  commenced  after 
the  1st  of  January  1854,  the  plaintifft^ 
applied  for  liberty  to  strike  a  special 
jury  under  the  former  practice  (3  &  4 
W.  4,  c.  91),  on  the  ground  that  it 
was  desirable  to  have  jurors  of  ex- 
perience in  a  particular  trade,  and 
also  that  the  plaintiffs,  being  English- 
men, were  unknown  to  any  of  the 
jurors  usually  returned  on  the  special 
jury  panel  of  the  county  of  the  city  of 
Dublin,  the  defendant  being  a  citizen 
of  Dublin  :  the  Court  refused  the 
application  with  costs.  C.  P.  Har- 
rison  y.  Lynch  25  6 

STATUTES  CITED  AND 
COM.MEATED  ON. 

13  Edw.  1,  c.  38.    Juries  89 

21  Edw.  1,  c.  1.        do  89 

10  Car.  1,  sess.  2,  c.  18.     Coroner     26 
10  FT.  3,  c.  6.     Ecclesiastical  Law  268 
9  Anne^  c.  8.     Landlord  and  Tenant — 
Rent  547 

4  G,  1,  c.  5.     Ejectment— Rent         69 

12  6?.  1,  c.  10.  Ecclesiastical  Law  268 
11&  12  (?.  3,  c.  17.  do  268 
28  G.  3,  c.  31.  Bill  of  Exceptions  309 
31  (7.  3,  c.  18.    Jurisdiction  of  Justice 

of  the  Peace        513 

13  &  14  G^.  3.    Admission  of  Attorney 

518 
35  G.  3,  c.  30.  Debtor  and  Creditor- 
Arrest  2 
37  G.  3,  c.  54.  Bank  of  Ireland.  300 
1  G.  4,  c.  68.     Recognizance  in  En'or 

467 
7  G.  4,  c.  74.    Prisons  Act    -  102 

9  G.  4,  c.  54.    Coroner  26 

3  &  4  FT.  4,  c.  27.     Limitations  69 

3  &  4  FT.  4,  c.  91.  Special  Jury  costs  36 

4  &  5  FT.  4,  c.  92.    Fines  and  Recove- 

ries 617 

1  &  2  Vic,  c.  S^.  Poor-law  15,  147 
3  &  4  Ftc,  c.  105.     Mesne    Process — 

Judgment    449 


3  &  4  Vic,  c.  107.  Insolvent  Act  102 
3  &  4  Vic,  c.  108.  Corporation  Act  164 
6  &Q  Vic,  c.  89.     Drainage  of  Lands 

140,  391 

5  &  6  Vic,  c.  95.    Prisons  Act        102 

6  &  7  Vic,  c.  92.    Poor-law       15,  666 

7  Vic,  c,  4.    Fund*— Stock  317 

7  Vic,  c.  5.  do.  317 

8  &  9  Vic,  c.  16.     Companies'  Clauses 

Act  612 

8  &  9  Vic,  c.  69.    Drainage  391 

8  &  9  Vic,  c.  109.    Jury  36 

9  Vic,  c.  4.     Drainage  of  Lands      391 

9  &  10  Vic,  c.  99.     Salvage  95 

10  &  11  Vic,  c.  79.    Drainage         391 

1 1  &  12  Vic,  c.  28.     Small  Debts— Ar- 

rest 34 

12  &  13  Vic,  c.  55.     Prisons  Act     103 
12  &  13  Vic,  c.  77.     Incumbered  Es- 
tates 449,  557 

12  &  13  Vic,  c.  85.     Burgess— Fran- 
chise        162 

12  &  13  Vic,  c.  91.         do.       do.  163 

13  Vic,  c.  18.     Process  and  Practice 

Act  21 

i3  &  14  Vic,  c.  69.     Registry  of  Voters 

186 

14  Vic,  c.  192.  Receiving  Stolen  Goods 

504 
14  &  15  Vic,  c.  93.    Petty  Sessions  117, 

586 
14  &  15  Vic,  c.  99.  Evidence  Act  84 
14  &  15  Vic,  c.  57.     Costs  of  Action 

502 
14  &  15  Vic,  c.  100.  Criminal  Law- 
Perjury  512 
16  &  17  Vic,  c.  113.  Common  Law  Pro- 
cedure Act    114 

STAYING  PROCEEDINGS. 
See  Security  for  Costs. 

Setting  aside  Proceedings. 

STOCK. 

1  "  I  hold  that  mere  negligence  on  the 
stock-owner's  part,  and  especially 
negligence  entirely  unconnected  with 
the  making  of  tlie  transfer  in  ques- 
tion, cannot  absolve  the  Bank  from 
responsibility,  if  they  permit  his  stock 
to  be  transferred  without  his  autho- 
rity."— Per  Jackson,  J.  Ex.  Ch. 
Bank  of  Ireland  v.  Trustees  ofEvans^ 
Charities  303 
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SUGGESnON. 


2.  *'  Under  all  the  circumstances,  it  ap- 
peiirs  to  me,  that  to  establish  a  case 
of  negligence  in  the  trustees,  ^hich 
should  disentitle  them  to  recover  in 
this  action,  something  done  or  omit- 
ted by  them,  in  reference  to  the  very 
act  of  forgery  itself,  should  have  been 
shown ;  they  should  have  been  proved 
to  have  been  directly  concerned,  to 
some  extent  at  least,  in  the  fra- 
ming of  the  forged  instrument." — Per 
Ball,  J.  Ex.  Ch.  Bank  of  Ireland 
V.  Trustees  of  Evans*  Charities    3 1 6 

3.  ^'  It  was,  I  think,  a  mistake  to  apply 
to  such  a  case  as  this  the  principle 
of  negligence.  It  is  a  strong  thing 
to  divest  his  property  from  a  stock- 
owner,  on  the  ground  that  he  has 
been  negligent  about  it.  There  must, 
I  apprehend,  be  some  positive  act  on 
his  part  to  warrant  an  appropriation 
of  it  to  another.  The  negligence, 
upon  the  authorities,  must  not  only 
be  gross  negligence,  crassa  negligen- 
tia^  but  negligence  in  the  transaction 
itself.  It  should  furnish  not  merely 
an  occasion,  but  directly  lead  to  the 
loss." — Per  Cramptok,  J.  Id.  336-7 

4.  "Where  an  Act  of  Parliament,  or 
the  Common  Law,  gives  a  party  a 
title,  he  cannot  lose  that  title  by 
negligence,  unless  the  negligence  be 
such  as  shows  he  assented  to  the 
transfer,  or  assented  to  the  loss  of 
the  property.  The  issue  must  be  on 
the  transfer  of  title,  not  on  the  mere 
negligence ;  but  even  though  it  were 
an  issue  competent  to  try  the  merits, 
there  is  no  evidence  to  sustain  such 
an  issue,  even  as  a  case  of  negli- 
gence. The  case  of  Davis  v.  Bank 
of  England  went  upon  this,  that  the 
title  to  the  stock  was  not  transferred 
by  the  forged  power  of  attorney,  or 
by  personation,  as  in  Coles  v.  The 
Bank  of  England,  If  the  Bank  seek 
to  resist  their  liability,  on  the  ground 
of  the  power  of  attorney  being  forged, 
they  must  show  something  that  in- 
duced them  to  believe  that  the  owner 
was  the  person  who  executed  that 
.power  of  attorney — ^that,  by  his  pre- 
vious conduct,  or  by  his  subsequent 


or  cotemporaneous  assent,  there  was 
evidence  to  induce  them  to  believe 
that  it  was  his  power  of  attorney; 
for  he  could  not  prosecute  for  the 
forgery,  if  he  jvarranted  by  his  con- 
duct a  person  putting  his  name  to 
the  power :  therefore,  all  evidence  to 
show  that  he  assented  to  it^  or  led 
to  it,  all  that  would  be  evidence 
relevant  to  the  issue,  whether  he 
could  say  that  the  power  was  a  for- 
gery or  not.  So  also,  when  there 
is  personation,  all  evidence  to  show 
the  personation  was  connived  at,  evi- 
dence to  show  he  authorised  it — ^that 
would  be  evidence  relevant  to  the 
issue,  whether  the  party  did  execute 
the  power,  or  authorise  the  execution 
or  personation  of  it.  In  all  these 
cases,  a  public  company  were  held 
answerable,  unless  they  could  show 
the  owner  of  the  property  had  in- 
duced or  led  to  the  forgery.  The 
results  of  allowing  this  issue  would 
be,  that  you  would  saddle  the  trus- 
tees with  a  suit  in  a  Court  of  Equity 
for  the  recovery  of  this  stock;  for, 
if  the  negligence  be  such  as  is  in- 
sisted, the  trustees  must  be  held  lia- 
ble for  a  breach  of  trust,  and  you 
would,  therefore,  have  an  issue  knit 
involving  them  in  a  responsibility  of 
this  sort.  This  is  an  action  for  a 
breach  of  duty  in  not  transferring 
this  stock,  and  the  evidence  is  ap- 
plicable to  a  party  being  exempted 
from  making  the  transfer;  but  it 
is  enough  to  say  there  was  no  evi- 
dence to  make  the  trustees  liable 
for  this  loss.  General  negligence  is 
no  evidence  whatever,  for  a  par^ 
is  not  to  be  presumed  to  intend  the 
commission  of  a  felony." — Per  Le- 
FROY,  C.J.  Id.  380 

SUBSTITUTION  OF  SERVICE. 
See  Service  of  Process. 

SUGGESTION. 

1.  Where  the  conusor  of  a  judgment 

dies,   notice    of   motion   to  enter  a 

suggestion,  for  the  purpose  af  issuing 

execution  against  luis  personal  repre- 


SUGGESTION. 

fentaiiTe,  must  be  given.  Q.  B.  Neile 
V.  Smith  76 

2.  On  an  application  for  liberty  to  enter 
a  suggestion  upon  the  record  of  a 
judgment,  a  conditional  order  only 
will  be  granted  in  the  first  instance. 
Q.  B.  Edie  ▼.  PhiUips  77 

3.  Where  two  of  three  of  the  assignees 
of  a  judgment  had  disclaimed,  the 
Court  granted  a  conditional  rule  for 
liberty  to  the  remaining  assignee  to 
enter  a  suggestion  on  the  record^  to 
enable  the  plaintiff  to  issue  execution 
on  this  judgment.  Q.  B.  Disney  y. 
Hamilton  77 

4.  The  Court  will  not,  at  the  instance 
of  the  executor  of  the  conusee  of  a 
judgment,  permit  a  suggestion  to  be 
entered  for  the  purpose  of  reviving 
it,  pursuant  to  the  16  &  17  Ftc.,  c. 
113  (Common  Law  Procedure  Act), 
except  in  a  plain  case.  Therefore 
where  the  affidavit  of  the  party  seek- 
ing the  order  disclosed  a  number  of 
special  circumstances,  from  which  the 
existence  of  the  judgment  was  sought 
to  be  deduced,  the  Court  refused  to 
permit  a  suggestion  to  be  entered,  the 
proper  course  being  to  sue  out  a  writ 
of  revivor.   C.  P.   Coihaun  v.  Semple 

114 

5.  '*  The  suggestion  contemplated,  ac- 
cording to  the  words  of  the  149th 
seetioD,  is  a  suggestion  '  to  the  effect 
that  it  manifestly  appears  to  the 
Court  that  such  party  is  entitled  to 
have  execution  of  the  judgment  for 
the  said  sum.'  The  affidavit  here 
states  a  number  of  facts  which  might 
be  disputed  on  the  opposite  side ;  so 
that  this  case  can  hai^ly  come  under 
the  words  *  manifestly  appears.'"  Per 
Ball^  J.  Ibid 

6.  **  We  cannot  make  this  order.  It 
was  stated  here  lately  that  the  Court 
of  Exchequer  had  decided  that  where 
there  was  a  devolution  of  interest, 
they  would  not  make  such  an  order, 
which  would  have  the  effect  of  de- 
priving the  opposite  party  of  the  power 
of  pleading.  This  is  not  a  case  in 
which  it  'manifestly  appears  to  the 
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Court'  that  the  party  is  entitled  to 
execution.  The  proper  course  will 
be  to  sue  out  a  writ  of  revivor.  Id.  115 
7.  Where  it  becomes  necessary  to  move 
to  revive  a  judgment  within  six  years, 
by  reason  of  a  change  of  parties,  &c., 
an  absolute  order  may  be  granted  in 
the  first  instance;  secus  when  after 
six  years.  Cham.    0*Brien  y,  Dowell 

119 

SUGGESTION  OF  BREACHES. 
A  bond  conditioned  for  payment  of 
£200,  subject  to  a  proviso  Uiat  if  the 
obligor  or  his  heirs,  &c.,  should  pay  to 
the  obligee  £100  at  the  times  men- 
tioned in  a  defeazance,  in  a  warrant 
of  attorney,  thereto  annexed,  without 
delay,  the  obligation  to  be  void,  other- 
wise to  remain  in  force.  The  times 
and  manner  of  payment  specified  in 
the  defeazance  were  that  the  £100 
should  be  paid  by  instalments  of  £10 
on  the  2dth  December  following  the 
date  of  the  bond,  and  £10  on  the  29th 
of  every  succeeding  four  months,  and 
if  default  were  made,  the  obligee  was 
to  proceed  for  whatever  sum  remained 
due.  ffeld^  that  execution  could  not 
issue  on  such  bond  without*  a  sugges- 
tion of  breaches.  Q.  B.  Harring- 
ton V.  Coxe  87 

SUMMONS  AND  PLAINT. 
See  Ejectment. 

Plbadihg. 

Service  of  Pbocess. 

Setting  aside  Proceedings.. 
K  The  name  of  the  next  friend  of  an 
infant  plaintiff  need  not  be  stated  in 
the  writ  of  summons  and  plaint  be- 
fore service.  It  is.  sufficient  if  it  be 
inserted  before  the  filing  of  the  writ. 
C.P.     Gra^  V.  Hunt^  522 

2.  The  Court  will  not  set  aside  a  writ 
of  summons  and  plaint,  if  signed  by 
Counsel,  on  the  ground  that  it  con- 
tains several  counts  varying  the  cause 
of  action,  where  the  plaintiff  does 
not  appear  to  have  unnecessarily  re- 
stated his  complaint,  with  a  view  to 
oppress  or  embarrass  the  defendant. 
C.  P.     Harrison  v.  Lynch  527 
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3.  ''  This  motion  must  be  refused.  We 
are  of  opinion  that  the  true  construc- 
tion of  the  Act  isy  that  the  party 
should  state  succinctly  and  clearly 
his  cause  of  action ;  but  the  law  in 
England,  which  obliges  a  party  to 
have  but  one  count  for  the  same 
cause  of  action,  has  not  ever  ex- 
tended to  Ireland,  and  for  very  good 
reasons.  We  do  not  say  that,  if  the 
party  appeared  to  have  oppressively 
stated  and  re-stated  his  cause  of  ac- 
tion, we  might  not  be  prepared  to 
set  aside  or  correct  his  pleading. 
But  that  does  not  appear  to  be  the 
case  in  the  present  instance;  and 
certainly  where,  in  an  action  on  a 
contract,  a  difficulty  exists  as  to  the 
construction  of  a  document  which  is 
material  to  the  case,  a  party  must  be 
at  liberty  to  vary  his  pleading  for 
his  own  safety.  If  the  construction 
of  a  contract  be  doubtful,  it  is  only 
right  that  the  pleader  should  exer- 
cise his  discretion,  and  put  it  in  both 
ways,  in  order  that  he  may  not  be 
turned  round,  by  the  Court  taking 
one  view  while  he  takes  another. 
We  also  think  that  where  Counsel's 
signature  is  to  a  pleading,  that  is 
equivalent  to  a  certificate  by  him 
that  it  is  a  proper  pleading.  Some 
credit  must  be  given  to  Counsel's 
signature,  and  unless  it  appears  clear 
that  he  has  abused  that  privilege,  the 
Court  will  not  interfere  in  this  way." 
Per  MoNAHAN,  C.  J.  C.  P.  Harri- 
son V.  Lynch  530 

TAXATION. 
See  Costs. 

TAXES. 
See  Reqistbt  Afpeals. 

TENANT. 
See  Landlord  and  Tenant. 

TIME,  COMPUTATION  OF. 
See  Setting  aside  Proceedings. 

TROVER. 
See  Indemnity. 
1.  The  plaintiff,  as  assignee  of  a  bank- 
rupt, consigned  goods  to  the  defend- 


VARIANCE. 

ants,  a  Railway  Company,  to  be  ibr- 
warded  to  D.,  which  the  agent  of  the 
Company  undertook  to  do  on  the 
following  day ;  but  in  the  meantime, 
being  apprised  of  an  adverse  claim  to 
the  goods  by  a  third  party,  refuted  to 
do  so,  unless  the  plaintiff  would  fur- 
nish them  with  an  indemnity.  The 
plaintiff,  having  agreed  to  this,  fur- 
nished the  defendants  with  a  letter, 
by  which  he  agreed  to  indemnify 
them  from  the  consequences  of  for- 
warding the  goods  to  D.,  and  that 
they  should  be  at  liberty  to  detain 
the  goods  until  satisfied  of  the  plain- 
tiff's title.  Held^  in  an  action  of 
trover,  brought  against  the  defend- 
ants to  recover  the  goods,  that  the 
second  agreement  was  binding  on  the 
plaintiff,  it  being  competent  for  the 
parties,  before  the  breach  of  the  first, 
without  any  new  con^deration,  to 
have  substituted  another,  and  that 
the  plaintiff  was  therefore  bound  to 
prove  that  he  had,  before  bringing 
the  action,  satisfied  the  defendants  as 
to  his  title  to  the  goods.  C.P.  ScoU 
y.  Midland  Railway  Company      59 

2.  Held  alsot  the  agreement  to  abandon 
the  former  contract,  and  to  carry  the 
goods,  was  sufficient  consideration  for 
die  contract.  Id^post^  573 

TKUSTEE. 
See  Landlord  and  Tbrant. 
Revivor. 
Will. 
Where  a  judgment  had  been  paid  by 
the  representative  of  the  conusor,  to 
three  out  of  four  trustees  in  whom  it 
was  vested,  the  fom-th  being  resident 
out  of  the  country,  the  Court  refiosed 
to  permit  satisfaction  of  the  judg- 
ment to  be  entered  under  the  143nl 
section  of  the  16  &  17  Vic^  c.  113 
(Common  Law  Procedure  Act).  C.  P. 
Kelly  Y.Blak^  110 

USE  AND  OCCUPATION. 
See  Pleading. 

VARIANCE. 
See  Pleading. 


VENUE. 


WRIT  OF  ERROR.       705 


VENUE. 
See  JuBT. 

1 .  Where  a  plaintiff  seeks  to  change  his 
own  venue  on  special  grounds,  the 
defendant  is  entitled  to  the  costs  of 
the  motion.    Q.  B.   Hevoitt  v.  Hewitt 

222 

2.  An  affidavit  made  in  another  cause, 
in  which  the  plaintiff  in  the  present 
cause  was  also  plaintiff — Held^  in- 
admissible to  gi*ound  a  motion  to 
change  the  venue  in  the  second  cause. 
The  existence  of  political  feeling  or 
prejudice  is  no  reason  for  a  change  of 
venue.     Q.  B.    Dowling  v.  Scidlier 

603 
VOTE. 
See  PooB-LAWS. 

Registby  Affeai.8. 

WAIVER. 
See  Ibbegulabitt. 

Secubity  fob  Costs. 
Setting  aside  Pboceedings. 

WARRANT  OF  ATTORNEY. 
See  Judgment. 

WARRANTY. 

See  Policy  of  Insubance. 

f 

WILL. 

A  testator,  by  his  will,  reciting  that  he 
was  seised  of  a  freehold  estate  in 
certain  premises,  devised  as  follows : — 
''  I  leave,  devise  and  bequeath  to  my 
said  daughter  Margaret  Healj  all  my 
freehold  interest  in  North  King-street, 
in  the  city  of  Dublin,  upon  trust  to 
receive  the  rents  and  profits  thereof, 
for  and  during  the  term  of  her  natural 


life,  for  her  own  sole  use,  &c.,  not- 
.  withstanding  her  coverture,  without 
the  control  of  her  present  or  any  future 
husband,  &C.,  with  power  to  my  said 
daughter,  by  any  deed  or  will,  to  dis- 
pose of,  devise  or  bequeath  the  said 
freehold  estate  to  and  among  her 
children,  in  such  shares  and  propor- 
tions as  she  shall  think  fit  and  proper." 
After  some  bequests,  a  residuary  clause 
followed,  in  these  words  : — "  I  do 
hereby  give,  leave  and  bequeath  to 
my  said  daughter  Margaret  Healy  all 
all  the  i*est,  residue  and  remainder  of 
ray  worldly  substance,  of  what  nature 
or  kind  soever,  for  her  own  sole  use 
and  benefit,  without  the  control," 
&C. — Heldy  that  M.  Healy  took  the 
absolute  interest  in  the  freehold  estate ; 
that  the  power  was  a  naked  one,  not 
coupled  with  a  trust,  and  that  no  estate 
was  given  to  the  cUldren  by  implica- 
tion from  the  words  of  the  power. 
£.     Healy  v.  Donnery  213 

WITNESS. 
See  Costs. 

JUBISDICTION. 

An  attachment  will  not  be  be  granted 
against  a  witness  for  non-attendance 
at  a  trial,  pursuant  to  a  subpoena, 
unless  he  be  called  in  Court  by  the 
crier,  and  a  note  taken  of  his  non- 
attendance  by  the  Judge's  Registrar. 
Q.  B.     O'Donnell  v.  O'DonneU    29 

WRIT. 
See  Revivob. 
Shebiff. 

WRIT  OF  ERROR. 
See  Ebbob. 


